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The legal nature of wrap license agreements

Anisimov Kyrylo
PhD Student of the Civil Law Department Ne 2
Yaroslav Mydryi National Law University, Ukraine

The study of the legal nature and specificity of wrap license agreements is the subject of this article. The author
analyzes the experience of the United States and some other countries around the world in conclusion, execution,
invalidation of such agreements. On the basis of foreign case law, scientific works and provisions of domestic
civil law, the comprehension of wrap license agreements has been clarified. It is proposed to consider wrap license
agreements as a special contractual construction, characterized by a simplified procedure of conclusion. The
author emphasizes that, taking into account the world practice of such contractual constructions use, the subject
of wrap license agreements is an authorization to use software and databases. At the same time, their peculiarities,
such as the presentation of the proposal to enter into a license agreement in standard forms and the possibility
of acceptance of such an offer by the licensee only as a whole by performing certain implicit actions, are highlighted.
In the course of the research it was proved that wrap license agreements are adhesion contracts in the context
of Article 634 of the Civil Code of Ukraine. Particular attention is paid to wrap license agreements concluded in
electronic form, as the growth of the practice of concluding them in the world correlates with global processes
of public relations informatization and digitalization. On the basis of the above-mentioned, the author argues that
electronic wrap license agreements are generally considered to be such license agreements in which the written
form requirements are met. The achieved results form a scientific framework for further research of wrap license
agreements in terms of integration into the European and international legal space.

IOpuanuna npupona 00ropTKOBUX JilleH3iliHUX 10roBOPiB

Anicimoe Kupuno I'epmanosuu
acnipanm xageopu yuginbro2o npasa Ne 2

Hayionanvnozo opuduunoeo ynieepcumemy imeni Apocnasa Myopoeo, Yxpaina

Beryn

VY cydacHHX YMOBax PO3BUTKY CYCIILIbCTBA T4 PHHKY
Jenaii OLTBIIOro 3HAYSHHS 1 IIHHOCTI HaOyBaloTh 1HTe-
JIeKTyaJbHa MisUTBHICTH Ta ii pe3yaprard. 3a OCTaHHI
JECSATUPITYs] BUHHUKIIA BEJHKA KUTBKICTh HOBHX CYCITLIb-
HUX BIJHOCHH, a BXK€ HasBHI 3a3HAJM CYTTEBHUX 3MiH.
Tak, po3nopskeHHS MalHOBHUMM IpaBaMHU i1HTEJEK-
TyaJbHOI JISJIBHOCTI CHOTOAHI MOTPeOye MepeoCMHC-
JIEHHSI, TIOLIYKY HOBHUX (DOpPM JIOTOBIpHMX KOHCTPYKILIH
3aJUIsl MiBUIICHHS €(EeKTHBHOCTI Ta paliOHaJIbHOCTI
JIIJIOBOTO 00OPOTY.

Y CBITOBI# IpakTUIli OOTOPTKOBI JIEH31HHI JOT0-
BOPU € JOCTAaTHHO MPOTrPECHBHUM Ta LIUPOKO PO3IO-
BCIO/DKEHMM 1HCTPYMEHTOM, SKUH MpU3HAUYEHUH ais
HaJaHHA JO03BOJly HA BHUKOPUCTAaHHS IPOrPaMHOIO
3a0e3neueHHs Ta 0a3 nmaHux. JocmipkeHHs X 1opu-
quuHoi mpupoau, creurdiku, mpolieM 3acTOCYBaHHS
€ BOXJIMBUMHU BUKIMKAMH JUI Cy4acHOi HalllOHAIbHOI
npaBoBoi Hayku. Y CIIIA Ta meskux kpaiHax — uie-
Hax €C Be MOCTYIIOBO BUPOOJISIOTHCS JOKTPUHAIBHI
MiIXOMM JI0 PO3YMIHHS OOTOPTKOBHX JIEH3IHHUX
JIOTOBOPIiB, (hOPMYETHCS MPaKTHKA 1X yKJIaJaHHS, BUKO-
HaHHS, BU3HaHHA HenilicHumu Tomno. Cepen 3apyOixk-
HUX BUEHHUX, L0 3aiMarOTbCAd BUBUEHHIM OKpPECIEHOI
TEeMaTuku, cmij Bumginuta Mapka Jlemmi, Xpuctuny
Kyn, JIrxona Otragiani, Jlopenmo Cacco, O.C. I'piHb,
O.1. CaBenbeBa. BogHouac B YkpaiHi Taki JOTOBipHi
KOHCTPYKLIi 3aKOHOAaBYO HE BPEryjIbOBaHi, a HayKOBi

4

JIOCITI/DKEHHSI MAIOTh Y KpalloMy pasi ¢parMeHTapHHAN
xapaktep. Cepell BITYM3HSIHUX HAyKOBIIIB, AKi Y CBOIX
JOCTIDKEHHSIX YaCTKOBO TOPKAIUCS 3a3HAYCHOI Mpo-
onemaruku, MoxkHa Ha3Batu B.C. Minam, A.B. Uy4kos-
ceky, H.}O. dinarosy.

VYV uiit crarTi 3po0neHo chnpoOy mpoaHai3yBaTH
aBTOPCHKI HAayKOB1 PO3YMIiHHSI OOTOPTKOBHX JIIIICH31M-
HUX JIOTOBOPIB, IO 3aIPONOHOBAHI Y MPAIX YICHUX-F0-
PHCTIB, TOCHIIUTH iHO3EMHY CYIOBY IPaKTHKY IIOJO
3aCTOCYBaHHS 3aCaTHHYHX MTOJOKEHD TAKUX JOTOBOPIB,
OKPECIIUTH MOIANbIIi HAPSIMH HAYKOBUX IOCIIIKEHB
3a I[i€l0 TeMarukor. Haromocumo, mo B HUBITEHOMY
3aKOHOMABCTBI JTOCI OOTOPTKOBI JIIIEH31HHI JIOTOBOPHU
HE OTPHUMAlld HAJIE)KHOTO MPaBOBOTO 3a0e3meYeHHS
1 Hapa3i MaloTh PI3HOMAaHITHE HAyKOBE TAYMAa4YeHHS, 1110
YCKIIQIHIOE MIPaBO3aCTOCOBHY IisUTBHICTB.

MeTor0 cTaTTi € — DOCTIKEHHS IOPUINIHOI TIPH-
ponu 0OTOPTKOBUX JIIEH3IHUX TOTOBOPIB Ta XapaKTe-
PHUCTHKA iX K O0COONMBOI JOTOBIPHOI KOHCTPYKIIii, 110
XapaKTePU3y€EThCS CIPOIICHUM MOPSIIKOM YKIIATCHHS.

Bukaaa ocHOBHOro Marepiajy

V nonoxennsx yactuuu 1 crarti 1109 [{usineHOTO
KOZIEKCY YKpaiHU 3aKpiIUIeHO BU3HAYCHHS JIIIICH31HHOTO
JIOTOBOPY SIK TAKOT'O JIOTOBOPY, Y SIKOMY «OJJHa CTOPOHA
(nineH3iap) Hajae Apyriil cTOpoHi (JTiLeH3iaTy) H03Bil
Ha BUKOPUCTaHHS 00’ €KTa paBa iHTeNeKTyalbHOI Biac-
HOCTI (JIILIEH3110) HA YMOBaX, BU3HAYEHUX 3a B3aEMHOIO0
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3rofIOK0 CTOPIH 3 ypaxyBaHHSIM BUMOT Ihoro Komekcy
Ta iHIoro 3akoHy»'. TOTOKHHM 3a 3MIiCTOM JIIIICH31MH-
HOMY JTOTOBOPY € aBTOPCHKHH JIOTOBIp, SIKU BH3HAYa-
€ThCS BITYM3HSIHHM 3aKOHOJABIEM y cTaTTi 32 3akoHy
VYkpainu «I[Ipo aBTOpCchKe MpaBo Ta CyMiXHI IpaBay sIK
JIOTOBIp, BIJMOBIJHO 10 YMOB SKOTO aBTOp a0o iHIIa
oco0a, sika Ma€e aBTOPChKE MPaBO, HAJIAE IHITHUM 0co0aM
JIO3BLI HA BUKOPUCTAHHS TBOPY OYJb-SIKMM OJHUM a00
BCciMa BioMumu criocobamu?. Y TO# caMuii yac y cBiTo-
Bilf FOPUMYHIN HayIll Ta MPAKTHIN 3arajlbHOBKHBAHUM
€ TePMIH «JTIICH31HAN TOTOBIp», Y 3B’A3KY 3 UAM aBTOP
MOCITyTOBYBAaTUMETBCS CaMe TaKOK Ha3BOKO BIJIOBIJ-
HOT JIOTOBIpHOT KOHCTPYKIIII.

OTxe, Wi Yyac TOCTIKEHHS IOPHINIHOT TPUPOIU
O0OTOPTKOBHUX JIIEH31HUX JOTOBOPIB MEPeayCiM CIIij
BUXOIUTH 3 TOTO, II0 BOHM € JIIEH3IMHUMM TOIOBO-
pamu. I TyT HEOOXI1AHO BiI3HAYUTH JIEKIIbKA CYTTEBUX
MOMEHTIB.

[To-mepie, SKMIO JIIEH3IMHAN JOTOBIp — i€ YHi-
BepcalibHa JOTOBIPHA KOHCTPYKIIiS, MPEIMETOM SKOT
€ JI03BiJ Ha BHKOPUCTAHHS OyIb-IKOTO 00’€KTa iHTe-
JIEKTYaJIbHOT BIIACHOCTI, TO OOTOPTKOBI JIIIEH31HHI
JIOTOBOPH MAIOTh JICIIO BYX4y C(epy 3aCTOCYBaHHI.
Tak, y CBITOBId MpakTHI CKJIAIOCs, IO OOrOPTKOBI
JIIEH31HHI JTOTOBOPH 3aCTOCOBYIOTHCS JUISI HAJaHHS
JIO3BOJTY Ha BUKOPUCTAHHS MTPOTPAMHOTO 3a0e3MeueHHs
(mporpam miust EOM) ta 6a3 manux’. Came 0OropTKOBi
JIEH31HHI TOTOBOpU Hapa3i € HaHOIIbII pPO3MOBCIO-
JOKCHUMH y cepi BUKOpUCTaHHS iHQOpMaIliitHuX TeX-
HOJIOTiH, ajpke ceporo TX 3aCTOCYBaHHS € MPUI0aHHS
Ta IHCTAJIALIS MPOrpaM Ta JOIATKIB JJIs KOMIT FOTEepiB
Ta MOOUTLHUX MPUCTPOIB, OHJAWH MOIIYK 1HQOpMAITiT
y 0azax jmaHux Tomio. [Ipu 11bOMy B OCTaHHI JECSTH-
JITTS CTPIMKO 3pOCiia KITBKICTh 0OTOPTKOBHX JIIICH31H-
HUX JIOTOBOPIB, 10 YKJIAAIThC Y Mepexki IHTepHeT.

[To-npyre, 0OrOPTKOBI JICH31iHI OTOBOPH MAarOTh
CIUTBHI JUTS JIIEH31HHUX IOTOBOPIB O3HAKH, ajie BOJAHO-
yac M IpUTaMaHHi i IeBHi crenudivni pucu. Ix ronos-
HOIO OCOOJIMBICTIO € CIPONICHUN TIOPSIIOK YKIIAJAaHHS.
Y aMepHKaHCHKIi TPaBOBIM Tpaguiii Taki IOTOBipHI
KOHCTPYKIIIi 0a3yroThcs Ha KOHIemIii “take it or leave
it”, 1110 MOKHaA TIEPEKIIACTH sIK «Bce abo Higoro». TooTo
JireHsiar abo J1a€ CBOIO 3oy Ha YKIIJAaHHS JOTOBOPY
Ha Mepea0avYeHnX JIIeH31apoM yMoBaX, abo BiJMOB-
JISEThCS YKJIACTH Takuid gorosip. Jlopenio Cacco mif-
KPECITIOE, O TaKa KOHIICMIIiSl OMUPAEThCS Ha CTaHIap-

! [luBinbHuil konexe Ykpainu : 3akoH Vkpainu Big 16.01.2003 p. Ne 435-
1V. 3akonooascmso Vipainu : 6a3za nanux / BepxoBHa Pama Ykpainn.
Hara onoenenns: 23.05.2020. URL: https://zakon.rada.gov.ua/laws/
card/435-15 (nara 3BepuenHs: 15.06.2020).

2TIpo aBTOpCbKE MpaBO Ta CyMiKHI mpaBa : 3akoH VYKpaiHu Bix
23.12.1993 p. Ne 3792-XI1I. 3akoHoaBCTBO YKpaiHu : 6a3a nanux / Bep-
xoBHa Pana Ykpainu. [lara onosnenns: 04.11.2018. URL: https://zakon.
rada.gov.ua/laws/show/3792-12#Text (nara 3BepHenHs: 15.06.2020).
3Lemley M.A. Shrinkwraps in cyberspace. Jurimetrics Journal. 1995.
Vol. 35. URL: https://heinonline.org/HOL/LandingPage?handle=hein.
journals/juraba35&div=31&id=&page= (mara 3Bepuenns: 16.06.2020).
‘Lemley M.A. Shrinkwraps in cyberspace. Jurimetrics Journal. 1995.
Vol. 35. URL: https://heinonline.org/HOL/LandingPage?handle=hein.
journals/juraba35&div=31&id=&page= (nara 3BepuenHns: 16.06.2020).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
WWW.UNI-GOETTINGEN.DE/REOS

The legal nature of wrap license agreements

TH3alio (opM JOTOBOPIB Ta € BIACTHBOI Cy4aCHOMY
PO3BHTKY JilleH3iiHNX moroBopis’. Ha Harre mepeko-
HaHHsI, TAKUH CHOCiO yKiIamaHHsS OOrOPTKOBUX JIIIICH-
31HHUX JOTOBOPIB y HAIIOHAILHOMY ITUBLUIEHOMY 3aKO-
HOJIABCTBI € XapaKTepHUM [JIsl JOTOBOPY MPUETHAHHS.
3a3Haunmo, 1mo B.B. KamiHchkui Takox po3srismae
0OTOpPTKOBI JIIIIEH31HI JTOTOBOPH SIK JOTOBOPH TPHEN-
Hanus®, a M. Pycran gomae, o Taki JOrOBOpH MIPHEN-
HAHHS MalOTh OYTH YiTKO perilaMeHTOBaHi'.

VY Jlucti Jlep>xaBHOTO JeMapTaMEHTy 1HTEIEKTyalb-
Hoi BitacHOCcTi Ne 16-09/2127 Bix 16.05.2005 p., xoua
1 BHKOPUCTOBYETbCS TEPMiH «OOTOPTKOBA JIIICH3isD»
3aMiCTh «OOTOPTKOBWH JIIIEH3IMHUN JOTOBIp», aie
BKa3YEThCs, IO «OUTBIIICTh MPUMIPHUKIB KOMIT IOTEp-
HHUX TPOrpaM PO3MOBCIOMKYETHCS Pa30M 3 TaK 3BAHOIO
«OOTOPTKOBOIOY» JIIIEH31€10, YMOBH SKOI, IO MOXYTh
OyTH BUKJIaJIeHI B TOMY YHUCI Y CaMHX NPUMIPHHKAX
nporpam, perymorThes crarreto 634 1K (435-15) mpo
JIOTOBIp TPHETHAHHS®,

VY nonoxxenHsx dactuHu 1 crarti 634 I{uBinbHOIrO
KOJZICKCY YKpaiHH 3aKpiIllJICHO, IO JOTOBOPOM IPHEN-
HaHHS € JIOTOBIpP, YMOBH SKOTO BCTAHOBIICHI OJHIEIO
i3 cTopiH y Qopmynspax abo IHIIWX CTaHAAPTHHUX
dopmax, SKUi MOXe OyTH YKIAJICHHWH JIMIIE MUITXOM
OpUEIHAHHS JPYroi CTOPOHHM JIO 3alpOIIOHOBAHOTO
JIOrOBOPY 3arajioM, OTXkKe, APyra CTOPOHA MPH IbOMY
HE MOXE 3alpOIlOHYBaTH CBOi yMOBH noroBopy. [lpu
IILOMY KOXKECH BUJI OOTOPTKOBHUX JIIIIEH31HHUX JIOTOBOPIB
(shrink-wrap minensiitni gorosopwu, click-wrap JineH-
3iifHI JoroBopH, browse-wrap JIEH3iHI JIOTOBOPHU
Ta web-wrap JIiIeH31iHI JOrOBOPH) Ma€e BIIACHI CICIIH-
(i4HI pUCH MTPOTO3MIIIT YKIACTH JOTOBIP Ta MPUAHATTS
TaKoi MPOIO3HIlii, BAMOTH 10 GopMu Ta 3micty. [Ipote
iX 00’€lHY€E y €IMHY TPYIy OOTOPTKOBUX JIIIEH3IHHIX
JIOTOBOPIB HASIBHICTh CTAHAAPTHUX (OPM, y SIKHX BUpA-
JKeHa odepra, Ta OPUHHATTI Takoi odepTu (aKuemnr)
KOHKITFOJICHTHUMH [iSIMU JIHIIE 3arajioM, 10 J03BOJISIE
XapaKTepU3yBaTH iX K JIIEH31HHI JOTOBOPH i3 CIIpO-
[ICHUM MOPSIKOM YKIIaJaHHSI.

[To-Tpete, sik Bxe OyNO MiAKPECICHO BWIIE, 1HOMI
3yCTPIYAETHCS BKUBAHHS TEPMiHY «OOrOpPTKOBA JIIIICH-
3is» 3aMICTh «OOTOPTKOBHM JIEH31IMHUN JTOTOBIp»,
0, HA HAIly JOYMKY, € I[IIKOM HeBipHUM. JlineHsis,
y po3yMinHi crarti 1108 I{uBinpHOTO KOmEKCY YKpa-
iHH, € MOBHOB&KCHHSIM HA BHUKOPHCTAHHS 00 €KTY
MpaBa IHTEJIEKTYaJdbHOI BJIACHOCTI B TEBHIH cdepi,

3Sasso L. Certain comparative notes on electronic contract formation.
Ipaso. JKypunan Beicwetl wixonvt skonomuxu. 2016. Ne 1. URL: https://
cyberleninka.ru/article/n/certain-comparative-notes-on-electronic-
contract-formation (nara 3sepHeHHs: 16.06.2020).

¢ Kamuuckuit B.B. O6eprounast nunensust. ITamenmut u auyenzuu. 2006.
Ne 2. C. 43.

"Rustad M. An Empirical Analysis of Software Licensing Law &
Practices (Part 2). Computer Law Ass’n Bull. 1995. Vol. 10. URL:
https://www.suffolk.edu/academics/faculty/m/r/mrustad (nara3BepHeHHS:
13.06.2020).

81llomo mOTpUMaHHS aBTOPCHKUX MpaB Ha KOMII'FOTEPHI MpOrpaMu :
et Jlep)kaBHOro ienapTaMeHTy iHTENeKTyalbHOi BlacHocTi MiHicTep-
CTBa OCBITH Ta Hayku Ykpainu Bixg 16.05.2005 p. Ne 16-09/2127. URL:
https://zakononline.com.ua/documents/show/415344 415409  (nmara
3BepHeHH: 15.06.2020).
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oo Moxke OyTH odopmiieHa SK OKpEeMHH ITOKYMEHT
abo OyTH CKJIaJIOBOIO YaCTHHOIO JIEH31HHOro Joro-
BOpy. bByayun ckiajoBOol0 YacTHHOWO JiLEH31HHOTO
JIOTOBOPY, JIIIEH3iS € J03BOJIOM Ha BHUKOPHCTAHHS
00’eKTa TpaBa IHTENEKTyalbHOI BiacHOCTI. «JlineH-
35 Ta (IINEH3IWHUI NOTOBIp» HE € CHHOHIMIYHUMU
MOHATTSAMH, apKe IX OTOTOKHEHHS MPU3BOIOHUTH IO
PO3YMIHHSI OJHOTO JOTOBOPY SIK IPEIMETa iHIIOTO
norosopy’. BomHouac mineHs3iiHi 10roBopu € «006ropt-
KOBUMH» 3 ODJISTy Ha OCOOJMBOCTI iX YKIIaJaHHS OLTb-
IIOI0 MIpOI0 aKLENTy YMOB JiLEH3i{HOTO IOrOBOpY
mirneHsiatoM. TakuM YHHOM, 3 HAyKOBOTO HOIISIAY
BUIPABIAHUM € BHKOPHCTAHHS TEPMiHY «OOTOPTKOBHI
TIEeH31iHMIA JTOTOBIp», a HE «OOTrOpTKOBA IIEH3IsN.

TepMiH «OOTOPTKOBUH JIiLIEH31HHUI TOTOBIP» MOXO-
JUTH BiJl TPaKTHKH TIAaKyBaHHS MPUMIPHHUKIB TIPOTrpaM-
HOro 3a0e3MeueHHs] y Mpo30py IUIACTUKOBY UM IIEJIO-
(aHOBY IUTIBKY, 4Yepe3 sKy KOPHUCTYBad IMPOTrPaMHOrO
3abe3mneueHHs (JTilleH3iaT) MOXKe OaYWTH KOID yMOB
JIIEH31HHOTO JOTOBOPY UM ITOCHJIAHHS Ha Taki yMOBH,
SIKI KOPUCTYBad BU3HAE i ceOe 0OOB’SI3KOBUMHU IS
BHKOHAHHS, PO3PHUBAIOYM OOTOPTKY UM BHKOPHCTOBY-
UM IIporpamHe 3abe3mneyeHns %, ToTo aKIenT 10roBip-
HUX YMOB BiJIOYBA€THCS IIJISTXOM KOHKIIOACHTHUX JIiH.

Taki 0OropTKOBI JIICH31iHI JJOTOBOPH B aHTJIIOMOB-
Hill miTeparypi oTpuManu Ha3By “‘shrink-wrap licenses”.
VY 80-x ta 90-x XX CTOMITTS cepel HAayKOBLIB TOYH-
JUCS KBaBl JHMCKYCIl MIOAO FOPUIWYHOT TPHPOIH,
o0oB’s13k0BocTi  shrink-wrap mineHsiiiHuX 10roBOpiB
Ta MOXITUBOCTI BBOXKaTH iX yKimageHumu. [locmigoBHIM
KPUTHKOM TaKWX JIOTOBIPHHX KOHCTPYKIH OyB Mapk
A. Jlemmi, sxkuif HamonAras Ha Tomy, mo shrink-wrap
JireH3iidHi goroBopu B3arajii He € moroBopamu'!. Bin
3BEpTaB yBary Ha Te, 0 y TAKKX KOHCTPYKIIISX 30BCIM
HE nependayaeTbess MOKINBICTh CTOPiH BECTH MEpPero-
BOPH, JIOMOBIIATUCS, HABITh OLIbIIE, X YMOBH HIKOIU
MpsSMO HE BH3HAIOTHCSA CTOpPOHaMH aoroBopy. Jliren-
3is, IO MICTHTHCS y TaKHX JOrOBOpPaX, y LOMY pasi
€ OJJHOCTOPOHHBOIO CIIPOOOI0 NOCTayaIbHUKA IPOrpaM-
HOTO 3a0e3MeYeHHs JOJaTH YMOBH JI0 PUHKOBOI TpaH-
3aKMii, sika (pakTHyHO Oyna 3aBeplleHa, KOJNHU KOIITH
3a mporpamMHe 3a0e3leucHHs OyIIo CIUIa4eHO Ta BOHO
Oyno oTpuMaHO. 3rofa X KOPHUCTyBada IMPOTrPaMHOTO
3a0e3MeueHHs], SIKUM HIOUTO MOTOMXKYETHCS 3 YMOBAMU

°Cementora B.E. CnocoObl 3akioueHHs JIMIEH3HMOHHOTO  JIOTO-
BOpa IpH NPUOOPETEHNH NpaB HCIHOIB30BaHUsS Iporpamm 1t DBM.
Tpyovr Uncmumyma eocyoapcmea u npaéa PAH. 2010. Ne 5. URL:
https://cyberleninka.ru/article/n/sposoby-zaklyucheniya-litsenzionnogo-
dogovora-pri-priobretenii-prav-ispolzovaniya-programm-dlya-evm (nara
3BepHeHHs: 15.06.2020).

0Raysman R., Pisacreta E. A., Adler K. A., Ostrow S. H. Intellectual
property licensing: forms and analysis. 8th ed. New York, NY : Law
Journal Press, 2006. URL: https://books.google.com.ua/books?id=OCG-
sutgMdPIC&pg=SA2-PA35&lpg=SA2-PA35&dq=use+of+wrap+li-
cense&source=bl&ots=JUTo2bgEOq&sig=ACfU3U1KOTnvtl3 wz5K-
T4x93Wq45WLTJA&hl=ru&sa=X&ved=2ahUKEwiSyfrE4 fpAhUCk-
MMKHarICBcQ6AEwWFHoOECAkQAQ#v=onepage&q=use%200f%20
wrap%?20license& f=false (nara 3Bepuenns: 16.06.2020).

""Lemley M.A. Shrinkwraps in cyberspace. Jurimetrics Journal. 1995.
Vol. 35. URL: https://heinonline.org/HOL/LandingPage?handle=hein.
journals/juraba35&div=31&id=&page= (nara 3BepuenHns: 16.06.2020).
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00TOPTKOBOTO JIIIEH31MHOTO JOTOBOPY, BiIKPUBAIOYU
MaKeT | BUKOPUCTOBYIOYHM INPOTrpaMHe 3a0e3MeucHHS,
€ TEeBHOI0 3aMackoBaHOw (Qikiier. PodepT Mbopmxkec
BKa3zyBaB Ha Te, 10 HETaTHBHUM HACIIJIKOM BU3HAHHS
000B’s13k0BOCT1  shrink-wrap JileH31HHUX J0TOBOPIB
€ mocTtynoBe (GOpMYyBaHHS «IIPUBATHOTO 3aKOHO/AB-
CTBa», a KOPUCTYBadi IPOTPAMHOTO 3a0e3IeUeHHS 3iTK-
HYTBCSI 3 IPOOJIEMOIO YCIU€HHS CBOOOIH JJOrOBODY, Bil-
CYTHOCTI peaJibHOTO BHOOPY YMOB JIOTOBOPY 3 OTJISTY
Ha Te, [0 YMOBH OiJbIIOCTI OOTOPTKOBHUX JIICH3IHHUX
JIOTOBOpPIB B 1HAYCTpii MporpamMHOro 3abe3mevyeHHs
ayxe cxoxi'?. TepMiH «IpUBaTHE 3aKOHOIABCTBO» OyB
3anpononoBanuil @pigpixom Kecciaepom y 1943 pomi
3 METOIO CXapaKTepHU3yBaTH CHUTYAIIil0, IO CKJIaanacs
13 IOTOBOpaMHM TIPUETHAHHS, KOJIH IT1Ti Tally31 BUCYBaIT
a0COJIIOTHO 1IEHTUYHI YMOBH JOTOBOPIB, 110, HA TYMKY
BYEHOT0, OYJI0 CHTHAJIOM PErpecy Ta MOYaTKOM JTOMiHY-
BaHHS CTaTyCy 1 CTaHAapTHOI (JOPMH HaJ CAMUM JIOTO-
Bopom"®. @. Keccrep 3 1bOT0 MPUBO/Y TAKOXK MHCAB, 110
CTaHmapTHi GOPMHU TOTOBOPIB, JOTOBOPH NPHETHAHHS
MOXYTb CTaTH HEOE3MEYHUM Ta BKpail i€BUM 1HCTPY-
MEHTOM B pyKaxX MOTY)XHUX IMPOMHCIOBHX Ta KOMEp-
MIAHUX COI031B, IO JIO3BOJISATHUME HaB’sI3yBaTH BIIACHUI
HOPSIIOK YKIIAJEHHS JOrOBOpiB'4,

[Ipore Bxe Ha TOM yac AOTOBOPH MPUETHAHHS CTAHO-
BIJIN TICPEBAXHY YaCTUHY JOTOBOPIB, IO YKIIAJAIHACS
monnsa. Tak, [esing CrnaBcoH 3a3HauaB, IO JIOTOBOPH
MIPUEIHAHHS, WMOBIPHO, CTAHOBIISATH IOHAJ JIEB’STHO-
CTO JeB’ATh BIJNCOTKIB YCIX YKJIaJCHUX 3apa3 Joro-
BOpiB, a y OUIBIIOCTI JIOACH BUKIMKATUME TPYIHOLI
MIPOXaHHS 3rajlaTé OCTAaHHIM pa3, KO BOHM YKJIaIalll
JIOrOBIp, 10 HE Mae€ craHmapTHOi ¢opmu'®. B ymoBax
CTPIMKOTO PO3BHUTKY PHHKY shrink-wrap mineH3iiHi
JIOTOBOPHU CTaBaJli €()EKTUBHUM IHCTPYMEHTOM JIIICH-
3iapa moao (OpPMyBaHHS YMOB, Ha SIKUX HaJaBaBCs
JIO3BUI Ha BUKOPHUCTAHHS MPOrPAMHOTO 3a0e3MeueHHS.
Came MacoBHI PHHOK TIIPOTPaMHOTrO 3a0e3meUCHHS
Ta 6a3 JaHUX CTAaB TUM CKOHOMIUYHHM (DaKTOpPOM, SIKHI
JIOBOIMB a0CONIOTHY HENPaKTUYHICTh Ta (QaKTHYHY
HEMOIUBICTh BEICHHS IEPErOBOPIB CTOCOBHO YMOB
TIIEeH31/HOro J0T0BOPY 3 KOKHUM JineH3iarom'S, Ctan-
JapTU3aIlisi JIOTOBOPIB, a Y IIbOMY pa3i JileH3IHHIX
JIOTOBOPIB, Ta MOLIYK ONTHUMAaJbHUX CHOC00iB odepTu
Ta aKIENTy iX yMOB BHKOHYE TaKy K caMy (YHKIIIO,
SK 1 CTaHAapTH3AIlisl TOBAPIiB Ta MOCIYT Y Cy4aCHOMY

2Merges R.P. The commercial law of intellectual property. Michi-
gan Law Review. 1995. Vol. 93. URL: https://lawcat.berkeley.edu/
record/1115383 (mara 3Bepuenus: 15.06.2020).

3Kessler F. The contracts of adhesion — some thoughts about freedom
of contract role of compulsion in economic transactions. Columbia Law
Review. 1943. Vol. 43. URL: https://chicagounbound.uchicago.edu/cgi/
viewcontent.cgi?article=11639&context=journal_articles#:~:text=
Friedrich%20Kessler%2C%20%22The%20Contracts%200f,Law%
20Review%20629%20(1943) (nara 3Beprenns: 14.06.2020).

14 Tam camo.

15 Slawson W.D. Standard form contracts and democratic control
of lawmaking power. Harvard Law Review. 1971. Vol. 84, No. 3. URL:
https://www.jstor.org/stable/pdf/1339552.pdf?seq=1 (mara 3BepHEHHS:
14.06.2020).

1 Morrill R. J. Contract formation and the shrink wrap license: a case com-
ment on ProCD, Inc. v. Zeidenberg. New Eng. L. Rev. 1998. Vol. 32. P. 513.
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CYCIUIBCTBI, aJ[)Ke BOHH € CKJIAJJOBUMH YaCTHHAMH CHC-
TEMH MacOBOTO BUPOOHHIITBA Ta TUCTPUOYIIIi.

Besnepeuno, 3HakoBUM AN ICHYBaHHSI Ta BUKOPHU-
CTaHHS OOTOPTKOBUX JIICH3IHHHUX JJOTOBOPIB Y BChOMY
CBITI CTaJO pileHHS AMNESAIIHHOTO CyIy ChOMOTO
okpyry CHIA y cmpasi ProCD, Inc. v. Zeidenberg!’.
Kommanis ProCD, mo Oyia mo3uBaueM y il Crpasi,
BHUTpaTWIa JCKUIbKa MUTBHOHIB JTOJIApiB HA CTBOPEHHS
BCEOCSHKHOIO  HAIIOHAJNBLHOIO JIOBIIHHUKA CIIMCKIB
JOMAIIIHIX Ta JUIOBUX TenedoHiB, sSkuil Oyno Cckia-
JICHO Ha TijacTaBi iHdopMalii, o MICTHIIACS Y TTOHA]
3 000 3aranpbHOMOCTYHHX TeJIe(hOHHUX KHHKKaxX. Kom-
TaHis TIpojaBaia TaKui JoBiMHUK Ha nuckax CD-ROM
i ToproBotro Mapkoro “Select Phone TM”. Koxen i3
KOMITAKT-JTUCKIB IT03WBaYa MiCTHB SIK CITUCKH TeJIeOoHIB
y 0a3i JaHMX, TaK i MporpaMHe 3a0e3eueHHs], IKe BUKO-
PHUCTOBYETBCS ISl TOCTYIy, OTPUMAaHHS Ta 3aBaHTa-
JKeHHS JaHuX. KoMnaHis mpomaBaa TUcKku y KOpoOKax,
0 MiCTHIIN «EIMHAN JTIIEH31HHAN JOTOBIP KOPHCTY-
Baga». Y TaKoMy JOTOBOpi OyJIO 3a3HAUCHO, IO KOPHC-
TyBa4d pOOHB aKIENT HOr0 YMOB BUKOPHCTOBYIOUHU JUCK
Ta cnucku. Biamopimad, Metbto 3eitnenoOepr, npuadan
MPUMIPHUK JIOBIJTHHKA Ta JB1 KOIMIl OHOBJICHHX BepcCii
KOMITaHi1 y MarasuHi po3piOHoi Toprisii. BiH cTBopuB
KoMmIaniro mig Hassoro Silken Mountain Web Services,
Inc. (“Silken”), mo6 3po6uTH 6a3y JaHUX Tene(GOHHUX
HOMEpIB JOCTynHOIO uepe3 [nTepHeT. [loTiM KoMmaHiexo
“Silken” Oyna cTBopeHa HOBa 0a3a JaHHX, SKa MICTHJIA
nasi Bix “Select Phone TM” Ta naHi i3 nNpoAyKTy iHIIOT
komraHii. [Ipy 1iboMy 3 (aKTHUYHUX OOCTABUH CIPaBH
0OyJ10 BiToMO, 110 KomraHis “Silken” HexTyBasa nmomnepe-
JDKCHHSIMU Ha €KpaHi il 9ac BUKOPUCTAHHS MPOTrpaMu
“Select Phone TM”, ockiJIbKH HE BBaXkajia, [0 YMOBH
TIIEH31HHOTO OTOBOPY 3 OINISAY Ha HOTO «00roprt-
KOBICTB» € 000B’si3koBuMu. Kommaniero “Silken”
TakoK Oylla HamycaHa BIIACHA KOMIT FOTEPHA IIporpaMa
3 METOIO HaIaTH MOXIHBICT KOPUCTYyBa4aM 3IiHCHIO-
BaTH TOIIYK y ii 0a3i JaHuX, a MOTiM 06a3a maHux Oyna
po3MmillieHa Ha cepBepi B [HTepHETI I KOMEPLiIHHOTO
JIOCTyIy 3 OOKYy KOpUCTyBadiB [HTepHETY.

Cyn mOCTaHOBHB, IO KOPUCTYBAa4 IPOTPAMHOTO
3a0e3TCYCHHS IOBHHEH TOTPUMYBATHCS YMOB OOTOPT-
KOBOTO JIIeH31iHOTO A0oroBOpy. Cyl TakoX 3a3HAdYuB,
IO 3TiJHO 3 TMOJOXKEHHSIMH C€IMHOTO KOMEPUiHHOTO
kogekcy CIIIA ctopoHH MOXYThH MOOYyIyBaTH CBOI Bij-
HOCHHU TaKUM YHMHOM, 100 y KOpUCTyBada Oyna MOX-
JHBICTh MPUUAHSATH OCTATOYHE PIMICHHS OO0 aKIEITY
YMOB IIICJIS ICTAIBHOTO po3msany. Hampuknan, KiieHT
OIVISIHYB ITaKET, BUIIPOOYBaB MpOrpaMHe 3a0e3MeUCHHS,
JIETaTbHO JI3HABCS MPO JIIEH31I0 1 HE BIJIMOBHBCS
BiJl TOBapy, IO MIr 3pOOMTH, AKILO JileH3id Horo 0
HE 33JI0BOJIbHSJIA. TakMM YMHOM, y CIIpaBi BiJMOBiga4
MPUIHAB 1 3000B’s3aBCs AOTPUMYBATUCSH YMOB JILIEH-
31{HOTO JTOTOBOPY.

7Case of ProCD, Inc. v. Zeidenberg (86 F.3d 1447): Judgement
of US Court of Appeals for the Seventh Circuit, 20 June 1996. URL:
https://law.justia.com/cases/federal/appellate-courts/F3/86/1447/538242/
(nara 3BepHenHs: 15.06.2020).
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Cynns ®@pesk IctepOpyK MiIKPINHUB PIICHHS CYIY
E€KOHOMIYHHM aHaji30M, BBa)KalO4M, IO BHU3HAHHSA
0OTOPTKOBHX JIIIIEH31HHUX JIOTOBOPIB MIOCTAaBUTh KOPHUC-
TyBaviB y Kpamie ctaHoBHine. CrovyaTky BiH CITUPaBCs
Ha BX€ 3HaOMHW apryMeHT Ipo Te, IO CTaHAapTHU30-
BaHi JIIIEH31iHI TOTOBOPH JTO3BOJISIFOTH YHUKHYTH JOPO-
IUX Ta AOBTUX [EPErOBOPIB 100 MPAKTHYHO OJHAKO-
BHX YMOB ITiJ 4aC TOBTOPHUX OMEpaIliii OTHOTO 1 TOTO K
THiy. Bka3yroun Ha TOrOBOPH CTpaxyBaHHsI, aBiaKBUTKH
i KBUTKH Ha KOHIIEPTHU SIK MPUKJIAJH, BiH 3a3HAYUB, 110
TpaH3akIlii, B SKUX OOMIH TpOIIMMa Tepeaye TOBi-
JOMJICHHIO IOBHHUX YMOB, € 3BHYaiiHUM siBUIIEM. Taki
TpaH3aKiii 3a3BUYaii CTBOPIOIOTH JOrOBOPH, OCKLUIBKH
BHMOTa SBHOT 3TOIH JIO OIIaTh Oyina 6 Hee(heKTHBHOIO.
Jaimi cynast IctepOpyk CTBeppKyBaB, IO Y KOHTEKCTI
KOMIT FOTEPHOTO TPOrPaMHOro 3abe3nedeHHs BiIMOBa
Bijl BUKOHAHHSI TAKHX YTOJl MOXKE MMPU3BECTH JIO TOTO,
0 BUPOOHWKH OTPUMAIOTH PO3IIMPEHI TapaHTiHHI
YMOBH 1 HETIPSAMi 30UTKH.

Buieonucane CymoBe PpIlIEHHS BaXIHBO TaKOK
THM, [0 B HBOMY BIIEPILIC OKPECICHO TEH/ICHIIIF0 BUKO-
PUCTaHHS EIEKTPOHHUX OOTOPTKOBHMX JIIIEH3IHHIX
JoroBopiB. ChOTOJHI Majio XTO KyIy€ JHWCKH i3 MPO-
rpaMHUM 3a0€3MeUYCHHsIM, a oTxe, shrink-wrap mireH-
3iliHi IOTOBOPH CTAIOTh BCE MEHII PO3MOBCIOIKECHUMHU.
HaromicTe TOCTIHHO 3pOCTae MOMYJIAPHICTh TaKHX
EJIEKTPOHHUX (HOPM OOTOPTKOBHUX JIICH3IHUX JTOTOBO-
piB, sk click-wrap JileH3i¥HI 1OroBopu, browse-wrap
JIIeH31iHI JOTOBOpH, Web-wrap JIiIeH31iHI TOTOBOPH.
Ha »ainp, 1 70ci MOKyTh BUHUKATH TEBHI CKJIaHOII
3 iX YKJIaJaHHIM caMe depe3 IX elIeKTPOHHY Gopmy.

V Tepmanii, Icnanii, Ipmanaii, Itanii, Hizepnannax,
IBetinapii Ta OesSKWUX IHIIMX KpaiHaX JNEeH31HHUN
JIOTOBip MOYKe OyTH YKJIQJCHUH 1 B TUCbMOBIH, 1 B yCHIN
dopmi'®. Oxpemo mepenbavdeHo yKIamaHHS JICH31H-
HOTO JIOTOBOPY IIJISIXOM KOHKJTFOJICHTHUX Jii mopsiy i3
MUCHMOBOIO Ta YCHOI (hOpMaMH y aHIIIIHCHKOMY TIpaBi,
a (ppaHIy3bKE 3aKOHOAABCTBO Tepeadadae MOKIUBICTh
YKJIaZaHHs TAaKOTO TOTOBOPY JIMIIIE B TUCHMOBIi hopmi'’.
BiamosiaHo 10 monoskeHsb yacTuHK 2 ctarTi 1107 L{uBinb-
HOTO KOJICKCY YKpaiHW JIIEH31HHUH JOTOBIp Ma€ yKiia-
JIaTHCs 'y MHAChMOBIH (opMi, a y pas3i Hemoaep KaHHS
MUCHbMOBOT (hOPMH TaKU# JOTOBIp € HikueMHUM. BoHO-
gac y 4acTHHi 2 cTaTTi 639 BKa3aHo, IO SKIIO CTOPOHU
JIOMOBHITUCS YKJIACTH JIOTOBIP 32 JIOIIOMOTOI0 iH(popMa-
IIHHO-TENIEKOMYHIKAI[IHHIX CHCTEM, BiH BBa)Ka€ThCS
VKJIaJICHUM Y ITUCbMOBI#H (popmi.

3rigHo 3i crarrero 11 Tumosoro 3akony FOHCIT-
PAJI mpo enexktponHy TopriBimto 1996 poky odepra
Ta aKIeNnT MOXYTh 3MIHCHIOBATHCS IUIIXOM MOBIiIOM-
neHHs maHux?, SKmo migx gac ykiamaHHS IOTOBOPY
BUKOPHCTOBYEThCS MMOBIJIOMIICHHSI [aHHX, TO TaKHH

18 Kanamescknit B.A. JIMIEH3WOHHBIN JOTOBOP B 3aKOHOIATEIHCTBE
U TIPAKTHKE 3apyOexHbIX rocynapcts. 3akon. 2011. Ne 4. C. 164.

19 Kanamescknit B.A. JIMIEH3HOHHBIN JOTOBOP B 3aKOHOIATEIHCTBE
U TIPAKTHKE 3apyOexHbIX rocynapcts. 3akon. 2011. Ne 4. C. 165.

20 Tumoo#t 3akon FOHCUTPAJI 06 211eKTpOHHON TOPTOBJIE W PYKOBOJI-
crBo mo mpuHatHo. 1996. URL: http:/www.uncitral.org/pdf/russian/
texts/electcom/05-89452 Ebook.pdf (nara 3Beprenns: 16.06.2020).
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JOTOBIp HE MOKE BTPAaTHTH IOPHAWYHY CHITy JIHIIIE
gepe3 Te, MO OyB YKIAJACHHH OKPECICHUM YHHOM.
A y crarti 6 TUIIOBOTO 3aKOHY BCTaHOBJICHO TPABHUIIO,
10 3aKOHOJABYa BHMOTA IOAO OOOB’SI3KOBOI MHCEMO-
BOi (hOpMH TOTOBOPY BBaXKA€THCS BUKOHAHOIO IUITXOM
MIPEACTABICHHS ITOB1IOMIICHHS IaHUX Y TOMY pa3i, KOIu
iH(popMallis, MO MICTUThCS y TOBIIOMJICHHI NaHUX,
€ JOCTYIHOIO 1A ii MOAANBIIOrO BUKOPHUCTAHHS.

VY crarti 11 3akony Ykpaiam «IIpo enekTpoHHY
KOMEPIIIO» IepedayeHo TOPSIOK YKIaJaHHS elleK-
TPOHHOTO JIOTOBOPY, 30KpeMa, HeoOXigHO, moO Mmpo-
TO3UINISl YKJIACTH EJEeKTpOHHWHN noroBip (odepra)
MICTHJIa ICTOTHI YMOBH, IepeadadeHi 3aKOHOIaBCTBOM
JUTS BIATOBIZHOTO JOTOBOPY, 1 BUpaxkaia Hamip ocoowu,
sika 11 3poOmiia, BBakaTn cebe 3000B’sA3aHOI0 Y pasi ii
npuiHATTS?'. ENeKTpoHHUHE TOTOBIp YKIIAZAETHCS IS -
XOM TIPOTO3HIli Horo ykmactu (odepTr) omHiero cTo-
poHOIO Ta ii MPUAHATTS (aKIENTy) IPYrol0 CTOPOHOI.
Tak, eneKTpOHHI OOTOPTKORBI JJOTOBOPH MArOTh MiCTUTH
ICTOTHI YMOBH, III0 BU3HAYCHI 3aKOHOIABIIEM JIJISI JTILICH-
3ifHUX goroBopiB y crarti 1109 1uBiIbHOTO KOIEKCY
VYkpainu. Crierudika Ipormo3uilii yKIACTH eJIeKTPOHHUN
0OTrOPTKOBUH JIICH31MHUI TOTOBIp Ta ii aKIEeNT CBOEO
Yyeproro OyAyTh 3ajiekaTd Bin Woro Buay. Hampukian,
y click-wrap mineH31iHUX JoroBopax JileH3iaTy Haaa-
€THCSI MOYKJIUBICTD O3HAHOMHTHCS 3 YMOBAMH JIOTOBOPY
B CJIEKTPOHHOMY (pOpPMaTi, a y pasi iX IPUHHSITTSA HATHC-
HYTH BIAMOBIJIHY KHOIKY; y browse-wrap Ta web-wrap
JIIEH31HHUX TOTOBOpaXx JIIEH31aTy HAAeThCs MOXKIIH-
BICTh MEPEHTH 3a TIMEPHOCHIAHHIM Ta O3HAHOMHUTHCS
3 YMOBaMH JIOTOBOPY a00 3’SBIIETHCS MOTIEPEIKyBaIb-
HUH HaJUC, MO JIIEH31aT MOTOKYEThCS 13 YMOBaMHU
JOTOBOPY, SIKIIO IPONOBXKYE KOPHCTYBaTUCS CalTOM,
porpamoro, 623010 JaHUX TOIIO.

BucHoBkn

[IpoBeneHe MOCTIKEHHS JTa€ 3MOTY 3pOOWTH TaKi
y3araJbHCHHS Ta BHCHOBKM. MOJKHa KOHCTAaTyBaTH,

2! TIpo enexrpoHHy Komeptito : 3axoH Ykpainu Big 03.09.2015 p. Ne 675-VIIL
3akoHonaBCTBO VYkpainu : 0a3za manux / BepxoBHa Pama VYkpainu.
Hara onosnennst: 19.04.2020. URL: https://zakon.rada.gov.ua/laws/show/
675-19#Text (nara 3BepHenHs: 16.06.2020).
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o OOrOpPTKOBI JIIIEH31HHI JIOTOBOPH € OCOOINBOIO
JIOTOBIPHOIO ~ KOHCTPYKIIFO, IO XapaKTepHU3yEThCS
CIIPOIIEHNM TOPAAKOM YKJIaAeHHSA. IX TOJOBHHMH
OCOOJTMBOCTSAMH € BHKJIAJCHHS MPOIO3HIIi YKJIACTH
JINeH31HHMIA JTOTOBIP Y CTaHIAPTHUX (POpPMax Ta MOXK-
JUBICTh TPHUUAHATTS TaKOl MPOIO3UINT JIiIeH31aToM
JIMIIE 3arajoM IUISXOM BHMKOHAHHS IEBHUX KOHKIIIO-
JneHTHUX i, [lpn mpoMmy aHami3 iHO3eMHOI CYIOBOI
NMPAaKTHKA Ta HAIIOHAIBHOTO IIMBUILHOTO 3aKOHO-
JIAaBCTBA, 30KpeMa MOJOeHb cTarTi 634 lluBibHOTO
KOZICKCY YKpaiHH, JIO3BOJISIE BIJHECTH OOTOPTKOBI
JIEeH31iHI  JTOTOBOPM 1O JIOTOBOPIB IPHETHAHHS.

Crnig 3ayBakWTH, IO, BPaXOBYIOUH CBITOBY Ipak-
THKY 3aCTOCYBaHHS TaKHX JOTOBIPHHUX KOHCTPYKIIiM,
MPEeIMETOM OOTOPTKOBHX  JIIEH3IHHUX JTOTOBOPIB
€ JI03BiJ Ha BUKOPUCTAHHS IIPOTPaMHOTO 3a0e3MeueHHS
Ta 0a3 JaHuX.

Y  KOHTEKCTI  BITYM3HSHOI  IUBIJIBHO-TIPABO-
BOT JIOKTPHHH, Ha OCHOBI 3arajJbHHX TIOJIOXEHBb
PO JIOTOBOPH Ta TMOJOXKEHb IMOIO PO3MOPAIKAHHS
MailHOBUMH  TpaBaMH  IHTEJNEKTyaldbHOI  BJIACHO-
CTi, B YKpalHCBKiii TpaBOBid Haymi Ta MPaKTHUII
Ma€ 3aCTOCOBYBaTHCSA TEPMiH «OOTOPTKOBI JIiIICH-
3ifiHI  JOTOBOpHM», a HE «OOTOPTKOBI JIIICH3I».

3pocTaHHsA KiJbKOCTI OOTOPTKOBHMX JIIIEH3IHHHX
JIOTOBOPIB, IO YKJIAJIAIOThCS B EICKTPOHHIH (opmi,
KOPEITIOETHCS 13 3arajIbHOCBITOBUMH TPOIIECAMU MOTIIH-
OneHHs iHpopMaTH3aIlil Ta JUDKATATIZALIT CYCITITBHUX
BiHOCHH. [IpH 1IbOMY Ha OCHOBI BHKJIQJICHOTO Y CTATTI
Marepialy MO)KHa CTBEpJDKYBAaTH, IO EIIEKTPOHHI
0OTOpPTKOBI JIIIIEH31HHI JOTOBOPH 32 3arajibHUM IpaBH-
JIOM BBXKAIOThCS TAKUMHM JIIEH3IHHUME JIOTOBOPAMH,
y SIKUX J0/IepKaHa MIChMoBa (opma.

OnHak MPOBEACHUH aHaI3 JOCTIKYBaHOI JOTOBIp-
HOT KOHCTPYKIIii HE BUYEPITY€ BChOTO CIIEKTPY MpoOIeM-
HUX TEOPETHUYHUX MUTAHb IOI0 FOPUIMYHOI MPUPOIU
0OTrOPTKOBHX JIIIEH31HHUX JOTOBOPIB, e CTBOPIOE JTi€-
BUH HayKOBUH (YHIAMEHT I MOJAIBIIOr0 MoriuoIie-
HOTO JIOCJIJKEHHS TaKHX JIOTOBOPIB, SIKAM CIIPHATHME
IMIUIEMEHTAIl1 HAHIPOTPECUBHIIINX CBITOBHX MPAKTHK
y HalllOHaJbHE 3aKOHOJABCTBO Ta HAyKy. 3 ypaxyBaH-
HSAM I[OTO 3a3HaueHa MpoOJieMaThKa Mae€ CTaTH Mpel-
METOM MOJANBIITNX HAYKOBUX JOCIIIKEHb.
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The article is a comprehensive and orderly scientific study of modern problems of the penal system of criminal
law of Ukraine, on the basis of which the concept of effective existence and use of this institution is developed.
The system of punishment as a component, structural element of the criminal law of Ukraine is investigated in
the work. The definition of the concept of criminal law institution of punishment is formulated, its efficiency is
substantiated. Through a comprehensive study of the legislation of the criminal bloc, identified ways to ensure
the orderliness of the institution of punishment. It is proved that the list of principles of the punishment system
consists of the relevant principles of criminal law, which have a specific manifestation in the case of application
of'this institution in practice. During the study of the problems of the punishment system in Ukraine, the preconditions
and grounds for its application were identified. Much attention is paid to the study of the system of punishment, its
essence and implementation of the Criminal Code of Ukraine and a comparative legal analysis of this institution
with the experience of foreign countries. The main problems of the domestic system of punishment and its imbalance
are highlighted, the presence of some contradictions in accordance with the principles of building the legal system
of Ukraine is considered separately. The order of application of certain types of punishment according to the gravity
of the crime and its specifics is investigated. The approaches of legislators from different countries of the world to
the normative regulation of the procedure for sentencing for serious and especially serious crimes have been worked
out. The case law on the application of certain types of punishment for certain types of crime is being studied. As
a result, after researching and analyzing these issues, there are some proposals to amend the current criminal law,
using the experience of foreign legal systems in this area.

Cy4acHi acneKTH IHCTUTYTY CHCTeMH NMOKaPaHb: NOPIBHAIBHO-NIPABOBHI aHAJII3

Acpanacvee Imumpo Bonooumuposuu

cmyoenm 1puoUIHO20 8i00ilIeHH S

gaxyrememy coyionoeii i npaga

Hayionanbnoeo mexniynoeo ynieepcumemy Yxpainu

«Kuiscoruii nonimexuiunutl incmumym imeni leops Cikopcvkozo», Yxpaina

Cmpoxk Anacmacin Onexcanopiena

CMyOeHmKa IpuoUHO20 8I00IIEeHHs

gaxynomemy coyionoeii i npasa

Hayionanvrnoco mexniunozo yHieepcumemy Yrpainu

«Kuiscoxuii nonimexuiynuti incmumym imeni leops Cikopcokozo», Yxpaina

Beryn

B ymoBax cyuyacHOCTi BEJIMKOi yBard 3acilyrOBY€
IHCTUTYT CHCTEMHU IIOKapaHHs, KUl moOymoBaHuil Ha
3arajbHii OCHOBI JIEp)KaBHOTO, JYXOBHOTO Ta Marepi-
QJIBHOTO XUTTS JIep>KaBH 1 HACETICHHSI, 2 TAKO)K HA OCHOBI
0araTboX IHIIUX, HE MEHII BaXJIMBHX, (pakTopax, Bif
SIKMX 3aJICKUTH (PyHKIIOHYBaHHS JIEpKaBHOTO arapary.

CroroHi Ha1a iepxapa MepeKUBAE TSHKKUN Iepiox:
HU3BKUH PIBEHB JKUTTS HACENEHHS, IOJITHYHA Ta €KO-
HOMi4Ha Kpu3a, 0e3po0iTTs Ta BiliHa HA CXOI1 YKpaiHH.
Ha ocHOBI IbOTO MU BBaXKa€MO, 1110 32 YMOB BUNHEHHS

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
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HAaCUJIBHUIBKUX Jil, TAKKUX Ta 0COOIMBO TSIKKHUX 3710~
YUHIB Jiep)KaBa MOBHHHA 3a0€3M€YUTH HAlly NpPaBOBY
CUCTEMY OLIBII )KOPCTOKOIO CUCTEMOIO MOKapaHHS.

3 MOMEHTYy NPUHHATTS YMHHOTO KPUMIHAJIBHOTO
3akoHonaBcTBa y 2001 pomi neil 3akoH migAraB BHe-
CEHHIO 0araThox 3MiH CTOCOBHO MiAXOIB Ta MPUHITUIIIB
oOyI0OBH CUCTEMH TOKapaHHs, aje JEII0 3aIUIINIOCh
HE3MIHHHUM, a cCaMe BUHATKOBO MEpPEiK MOKapaHb.

[MuTanHA 1HCTUTYTY CHUCTEMH IIOKapaHHA € OyXKe
aKTyaJbHUM Ta PO3IISNATIOCA BEIUKOI KiJIBbKICTIO
yKpalHChKHMX HAyKOBIIiB, 30KpeMa TakuXx, fk: M.1. baxa-
HoB, 10.B. Baynin, JI.B. Barpiii-lllaxmaros, I.I. bora-
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tupboB, T.A. Jlenucosa, O.I. Kon6, O.M. Kocrenxo,
M.II. MenentseB, A.X. Cremantok, B.M. TpyOHUKOB,
B.I. Trotrorin, 1.C. SxoBers Ta iHIIII.

Curij 3a3HAYUTH, 10 TIOTIPH HAsIBHICTH MPOOIEMHOTO
MMUTaHHS CHUCTEMH IMOKapaHHS y Wil ranmy3i Ta MmposB-
JIEHY BEJHKY IIiKaBicTh 0araThbOX HayKOBIIIB, Iie U m0ci
HasBHI HEBUPIIIIEH] MUTaHHS CTOCOBHO HEIOCKOHAIOCTI
CUCTEMH IOKapaHb, METOMIB 1i MPAKTHYHOTO 3aCTOCY-
BaHHS T4 BIOCKOHAJICHHS.

Merta cTaTTi — JOCTIIUTH TEOPSTUYHI Ta PUKJIIATHI
MpOoOJIeMH 1HCTUTYTY CHUCTEMH IOKapaHHs, rependa-
YEHOT0 YWHHHWM KPUMIHAJIBHUM 3aKOHOJABCTBOM, Ha
OCHOBI BITYM3HSIHOTO KPUMIiHAJIHHOTO MPaBa Ta JOCBiLY
3apyOi’KHOT CUCTEMH IpaBa 3 METOK MOINYKY MUIAXIB
MOJIAJTBIIIOTO PO3BUTKY, TIEPEIVISITY CHCTEMH ITOKApaHHS
NUITXOM HaJaHHS MpaBa CyAy BCTAHOBJIIOBATH 3a TSKKI
Ta 0COOJMBO TSDKKI 3JIOYMHH OUTBII JKOPCTKI IOKa-
paHHsI, MPsAMO Mepea0avYeHi 3aKOHOM PO KPUMIHAIBHY
BIIOBiAAJIBHICTE.

Buxnan ocHoBHOT0 MaTepiaiy

CbhOTo/IHI aKTyallbHUM 3aco00M OOpOTHOH 31 3710-
YHHHICTIO € TIPUTSITHEHHS OCi0, BHHA SKHX JOBEICHA
y CYIOBOMY TOPSIKY, 1O KPUMIHAIBHOT BiJIOBIAAb-
HOCTI 3 NMPHU3HAYCHHSM IOKapaHHS. 3a3Buyail mokKa-
pPaHHSI 3aCTOCOBYETHCS IEPIKABOIO JIUIIE TOMi, KOJIU
MeTa 3armo0iraHHs BUYMHEHHIO 3JI0UMHY He Oyna pea-
JII30BaHa, a THM CaMHM BHCTYyIAa€ OCTaHHIM i3 3aco-
0iB 3amoOiraHHss BYMHEHHIO OYIb-SIKOTO 3JI0YHHY!.
VY cydacHOMY CBIiTi B KOXHIH JIEMOKPAaTHYHIN JepKaBi
HasBHHMI CBIA apceHan 3aco0iB KpUMiHAJIBHO-TIpa-
BOBOTO BIUIMBY Ha 0Ci0, SIKi € BUHHUMH Yy BYWHEHHI
3510uMHy. HalOmpIm BiJOMHM Ta THIIOBHM 33aCO00M
pearyBaHHS CYCIIIIbCTBAa Ta JAEPKaBU Ha 3IOUYNHHY
aKTHUBHICTH OyJI0, € Ta OyJe TTOKapaHHS.

[loxapaHHs Ta CyAUMICTH PO3KPHBAIOTH OCHOBHY
(dopMmy peamizamii KpUMIHAIBHOI BiAMOBIIATBHOCTI.
AJle He cITiji MpuiiMaTH ii K OCHOBHY JIMIIIE TOMY, IIIO
YHHHE 3aKOHOJIABCTBO YKpaiHu y 4. 2 cT. 1 Kpuminaie-
Horo koniekey Ykpainu (nani — KK Ykpainu) mependauae
MTOKapaHH K €AWHUIH 3aCi0 JOCATHEHHS 3aBIaHb IOTO
KOJICKCY, a KOHCTPYKIlisl caHKIid crareir OcoOnuBoi
gactuad KK HEoAMIiHHO IMOYMHAETHCS CIOBOM «Kapa-
€TBHCSD», 1 IaJTi 32a3HAYAI0THCSl KOHKPETHI BUIU TOKAPAHb’.

Kpuminansnuii Kogeke Ykpainu (ctT. 50) nepenbauae,
II0 TOKapaHHsI € 3aX0I0M IIPUMYCY, SIKE 3aCTOCOBYETHCS
BiJl IMEHI Jiep>KaBH 32 BUPOKOM CY/Y 10 0COOH, BU3HAHOT
BHHHOKO Y BYMHEHHI 3JI0YHHY, 1 TIOJIATAE y mepeadoave-
HOMY 3aKOHOM OOMEKEHHI MPaB i CBOOO] 3aCyKEHOTO.

BignoBiZHO [0 BU3HAYEHOIO 3aKOHOJAABCTBOM
MIOHATTS «IIOKapaHHsD) MOYKHA BHOKPEMHTH TIEBHI HOTO
O3HAaKH:

' Mysuka A.A., Topox O.I1. [TokapaHHs Ta HOro 3aCTOCYBaHHSI 3@ 37I04HHH
MPOTH 30pOB’si HaceneHHs : MoHorpadis. Kuis : [lamusoma A.B., 2012.
2 Kpuminansuuit Kogexe Vkpainu: 3axkon Vkpainu Bix 05.04.2001 p.
No 2341-1I URL: https://zakon.rada.gov.ua/laws/show/2341-14 (nara
3BepHeHHs: 28.05.2020).
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1) mokapaHHs € MPUMYCOBHM 3aX0I0M, IO, K IPSIMO
3a3HaYCHO B 3aKOHI MPO KPHMiHAJIbHY BiJIOBIIATb-
HICTb, TOJISTAE Y TIepe0adYCHOMY 3aKOHOM OOMEKEHHI
npaB i cBo6oj 3acymkeHoro (4. 1 ct. 50 KK Vkpainn);

2) ToKapaHHsI Ma€ OCOOHMCTHIA Xapakrep’;

3) mokapaHHs Mae MyONIYHUI XapakTep, OCKIJIbKU
3MICHIOETHCS Bix iMeHi mepxkaBu?;

4) mpu3HAYCHHS TOKAapaHHs 3IIHCHIOETBCS CYIOM
(ct. 65 KK VYkpainn).

Teopis KpUMiHAJBHOTO TpaBa YKpaiHU po3misaae
CHCTEMY ITOKapaHb K BCTAHOBJICHUH y KPUMiHATBHOMY
3aKOHI BHYEPITHHM, 3arajJbHOO0OB’SI3KOBUH Ieperik
BHU3HAYCHUX 3a 3MICTOM BHIIIB MOKapaHb, 10 XapaKTe-
PHU3YIOTHCS BHYTPIIIHBOIO €IHICTIO Ta Y3TOIKEHICTIO.
Cucrema nokapanb, BcraHoBinena ct. 51 KK VYkpainn,
1 € TI€ IOPUINYHOI 0a30f0, Ha SKIH TPYHTYEThCS
JUSUTBHICTB CY/IIB 110 3aCTOCYBaHHIO TIOKAPaHb.

Crin Bkasatu Ha Te, o cT. 51 KK Ykpainu B ymoBax
CY94acHOTO PO3BUTKY 3aKOHOIABCTBA IPO KPUMIHATBHY
BiJINIOBITAJIBHICT BKIIFOYAE ITEBHUH MEpENiK MOKapaHb,
SIKMI MiCTUTh Y cO0l JBaHAIISTH BHJIIB ITOKapaHb, a0o,
SK HOro Ha3WBalOTh Y KPHMiHAJIBHO-NPABOBIA HayIli,
«cucTeMa IoKapaHby. Alle MU HE MOKEMO BUKITFOYHTH
Toro (pakTy, IO IS CHCTEMa € CBOTO POy MiJICHCTEMOIO
CHCTEMH 3ac00iB KPHUMiHATEHO-TIPABOBOTO BIUTHBY Ha
0ci0, sKi y nepenbayeHOMY 3aKOHOM TOPSAKY BU3HAHI
BUHHUMH y BINHEHHI CyCIITFHO-HE0E3IIETHOTO JisTHHS,
3a JIOTMIOMOTOI0 SKOi W peali3yeThesi KpUMiHAbHA Bij-
[MOBIIANbHICTD.

VY Haymi cHCTeMOIo MOKapaHb HAa3WBAIOTh Iependa-
yenwmii ¢T. 51 KK Vkpainu 000B’13KOBHI ITepertik moka-
paHb, KU Mae IEeBHE PO3TALIyBaHHS 3 YpaXyBaHHIM
MOPIBHSIBHOT CYBOPOCTI, SIKi CBOEIO YEPrOI0 YTBOPIO-
FOTb €QUHE I1JIE.

3aKoHOIaBEIb, BU3HAYAIOYH CUCTEMY OKAPaHb, THM
caMUM CTBOpPIOE 0a3y 1 Juisi OOYJOBU CaHKIIN y BiJl-
noBimHUX crarTax OcobmuBoi yactuHn KK Vkpainw,
Jie iepeadadeHi BUIM 1 MEXi TTOKapaHb 332 OKpPEeMi 3J10-
grHU. OCOONUBICTIO CUCTEMU IOKapaHb € HATAHHS CYLY
MOXKIIMBOCTi, 3aCTOCOBYIOYHM IIOKApaHHS, 3HiHCHUTH
Horo 1HAWBIyaTi3allio, BpaxXyBaBIIK CTYIiHb TAKKOCTI
CKOEHOTO 3JI0YMHY, 0CO0y BHHHOTO Ta OOCTaBHHH, IIO
IOM’SIKIITYIOTh Y OOTSDKYIOTH BiIIOBIIAIBHICTE’.

Crin 3a3HauNTH, IO MOHATTS CUCTEMH IOKapaHHSI
Ta ii O3HAKM € BHWHSITKOBO JOKTPHHAIGHUMH. 3aKO-
HOJIABCTBO YKpAaiHU HE MICTHThH >KOJHOI 3rajlkh Ipo
CHCTEMYy IIOKapaHb SK PO IOHATTA. 3aKOHOIABCTBO
VYxpainn, a came ct. 50 KK VYkpainu, MicTuTh Jwuie

310umk O.1. 3mict nokapanuss NATURE OF PUNISHMENT. URL:
https://dspace.uzhnu.edu.ua/jspui/bitstream/1ib/8015/1/%D0%97%
D0%9C%D0%86%D0%A1%D0%A2%20%D0%9F%D0%9E%D0%
9A%D0%90%D0%A0%D0%90%D0%9D%D0%9D%D0%AF.pdf.

4 Slenko A.M. 3apy6ixHul J10CBI 3aKOHOJABYOI perIaMeHTallii 3aX0-
JIiB KPUMIHAJIBHO-IIPAaBOBOTO XapakTepy. BiCHUK KPUMIHONO02IUHOT acoyi-
ayii’ Yrpainu. Ne 3 (17). 2017. URL: file:///C:/Users/ Admin/Downloads/
7AEgaDk u  80k44IN1wX2ZJ8gIWALZY.pdf.

5 TpyouukoB B.M., luukapsoB H0.B. Apemr sik BUA KpHMiHATBHOTO
[OKapaHHs. Ta OCOOIMBOCTI HOro 3acTtocyBaHHs : MoHorpadis. Xap-
kiB : XapkiB ropuauunnii, 2007. URL: https://i-rc.org.ua/files/personalii/
hinkariov-u-v.pdf.
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Teperik OKpEeMUX BHUJIB IMMOKapaHb. BBaxkaeThbcs, IO
y 3aKOHOABCTBI HEJOLUIBHO MaTH HOPMH, IO 3aKpi-
IUTIOIOTh BU3HAYCHHS CHCTEMH TTOKapaHb, OCKIIBKU BCI
i 03HaKW Bpery/boBaHi OararbMa HOPMAaTHBHO-TIPABO-
BHAMH aKTaMU, sIKi CBOEIO YEProl0 KOHKPETHO BHU3HAYA-
FOTh CYTHICTB IIi€] CHCTEMH.

Crporoani cuctemMa THoKapaHb B YKpaiHi € CKJai-
HUM IIPaBOBHUM IHCTHUTYTOM, a OTXe, CIIiJ] 3ayBaXKWTH,
10 WOro MOCIiPKEHHIO MPUCBAYCHA 3HA4YHA KUTBKICTh
HAyKOBHX Tpallb YICHUX-KPUMIHAICTIB. OCOOIUBICTIO
JOCII/DKEHB € T€, 10 KOKEH HAYKOBEIlh BU3HAE CHCTEMY
MOKapaHb SK OKPEeMUIl MpaBoBUil iHCTUTYT. BomHowac
HACKIIBKH O IEeTaJbHO HE BUBYAIIOCH I1€ IMUTAHHS, aje
YITKOTO OKPECJICHHS IOHATTS «CHUCTEMH MOKapaHHs»
Ta WOTO0 O3HAK MaibKe He CIOCTepiranoch. 3a3BUYal
Oinplla yBara NPUAUIIACE caMe BHIAM TMOKapaHHS
Ta foro emeMeHTaM. 3HAYHUN BHECOK Y JOCIHIIKCHHS
«CHUCTEMH TIOKApaHHS» HAJEKUTh TaKUM (yHIaTopam
i€l ranysi, sk M.1. baxanos, JI.B. Barpiii-lllaxmaTos,
M.II. MenenTneB, B.M. TpyOHHKOB Ta iHIIMM BUCHHM.
AJte, SIK BXXE BKa3yBallOCh, TUTAHHS O3HAK Ta CAMOTO
TTOHSTTS «CHCTEMH MOKapaHHs» y OUIBIIOCTI TIpalb He
PO3IIISLIANIOCh, a SIKIO HABITh yBara i Oyna mpujineHa,
TO AWUCKYCIl MO0 IBOTO TOCI TPUBAIOTE.

HaykoBIi KpuUMiHAaIBHOTO Ta KPHUMiHAIBHO-BHKO-
HAaBYOIO TIpaBa CXWIBIIOTHECS 1O TOTO, MIO IMMOKapaHHS
3a CBOEIO CYTHICTIO € CBOTO poAy Kaporo. Tak, y cBOiX
po6orax M.O. binser® ta A.B. HaymoB’ 3a3Hauaroth, 1110
MOKapaHHs — e Kapa 3a BYMHCHUI 37I0YHH, KA 000B’s13-
KOBO TIOBHHHA ITepe10ayaTy IIeBHI 0OMEKEHHS Ta CTPaXK-
nanns. [linrpumyroun take 6adenss, C.B. [TomyOuHcbka
HArojollyBajga, M0 Kapa € HEBIUIUIBHOI CYTHICTIO
MIOKapaHH, sKa Ma€ NEeBHY (DYHKIII0 — HE JaTH MOXIIH-
BOCTI 3aCy/UKCHOMY BUYMHHUTH HOBHH 3JI0YMH. 32 TAKOTO
MiIX0Ay Kapa € MEepeayMOBOIO I JOCSTHEHHS TakKol
METH TIOKapaHHsI, SIK MOCPEIXKEHHSI 37I0YNHIBE,

Yybapes B.JI. 3a3Haua€: «...kpuMiHaJIbHE TIOKApAHHS
CJIiJl pO3MIIAJATH SIK TAaKUW HACTIIOK 3JI0YMHY, B IKOMY
3a3BHYail MOBUHHA pealli3yBaTHCh KPHMiHAIBHA BiAIIO-
BiganpHIiCTEY .

Kpuminanene mnpaBo VYkpaiHW BHU3HA4Ya€ MEBHHIA
Teperik 03HaK CHCTEMH IOKapaHb, SKi TaKOX Tepen-
OaueHi y KpuMiHajgbHOMY 3akoHomaBcTBi (cT. 51 KK
VYkpaiHu): CKIAQJa€eThCs 3 MEpelliKy KOHKPETHUX BHUIIB
MOKApaHHs; Leil Iepemik BHU3HAYEHUH KpUMiHAIb-
HUM 3aKOHOM; BHIH TOKapaHb PO3TAIIOBaHI y ILOMY
Hepeniky B NEBHOMY IOPSAKY; 3a3HaYCHUI Mepertik
€ BrueprnHUM. [Ipu MbOMYy KpHMiHAJIEHO-TIPABOBA TEO-
pisl BU3HAUAE «CUCTEMY MTOKapaHby K JIOTIYHO BHOYIIO-
BaHy CHCTEMY i3 3aBEpIICHUM XapaKTEPOM.

®Bensies H.A. YronoBHO-npaBoBas TOJNUTHKA M MyTH €€ peaau3a-
uuu. : U3n-Bo Jlenunrpan, yu-ta, 1986. URL: http://ex-jure.ru/law/news.
php?newsid=520.

" HaymoB A.B. Yronosroe npaso. Kypc nekuuii. O61uas 4acts. 6-¢ u3g.,
nepepad. i gor. Mockaa : [Ipocnext, 2018. 782 c.

8 Tlomy6unckast C.B. K Bonpocy o meisix Hakasauust. [Ipobiemsi cosep-
WEHCMBOBAHUS Y20l106H020 3aKoHa : ¢O. cTareil. Mocksa : Opun. aurt.,
1990. C. 7-8.

° Yy6apes B.JI. [lousTTs Ta nini nokapauss. KpuminanbHe npaBo YKpainu.
3aranpHa yacTuHa : miapyd. Kuis : IIpaBoBi mxepena, 2002. C. 279-286.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
WWW.UNI-GOETTINGEN.DE/REOS

Modern aspects of the institute of penalty system ...

MeTroro CydacHOiI YKpaiHCBKOI CHCTEMH ITOKa-
paHHS 3a KpUMIHAJIBHI TIPAaBOMOPYIICHHS, Ha IiICTaBl
9. 2 ct. 50 KK VYkpainu, € He numie mokapaHHs, aie
1 cripsiMyBaHHS 0Ci0, sIKi BUNHIIIN TIPABOTIOPYILICHHS, HA
BUTIPaBIICHHS Ta 3aro0iraHHs BAMHEHHIO HOBUX 3JI0UH-
HIB SIK CAMHMH 3aCy/DKCHHMH, TaK U 1HIIUMU 0COOaMHU.

OxHak 3 oDy Ha peaibHi MPAKTUYHI Pe3yIbTaTh
IIJIKOM JOMOTTHCS BCTAHOBJICHOI Ta 3aKpiIlJICHOT METH
Y KPUMIHAJIBHOMY 3aKOHOJABCTBI YK€ CKJIaIHO.

OnHier0 13 TPUYMH TaKoi CHUTyallll € HasBHICTh
Y YUHHOMY KPHUMIHAJIBHOMY 3aKOHOMABCTBI HEYITKHX
Ta HE3PO3yMUINX IMOJOKEHb, IO CTABHUTH MiJX 3arpo3y
MOYJIMBICTh O3HAMOMIICHHS Ta TIOPO3yMIiHHSA OCOOH
31 3MICTOM IILOTO KOJIEKCY.

He MeHm BaxiIMBOIO TPUYMHOIO MHi€l mpoOieMu
MH BOA4aEMO HASBHICTh MOJIO3PO3YMITUX IS ITepeciy-
HUX JIIOJIEH TEPMiHIB, KOTPI MICTUTBCS y 3aKOHI, aJie He
MAroOTh CBOTO 3MICTOBOTO po3’sicHeHHsI. Le Taki Tepminm,
SK: «TSDKKI HACIIZKW», «ICTOTHA IIKOJA», «3aB1IIOMOY,
«3arallbHOHEOe3NCUHUI, «IIPUBIACHEHH», «3JiCHE
VXWICHHS», «BCYIEpPed IHTepecaM CIYXKOm», «Mop-
OYBaHHS», «HEHOOANICTE», «OIIp», «IIHUpE KasATTI,
«0o110Ba 00cTaHOBKaY 1 AecaTkH iHmux .

HasBHICTh TaKKX OIIHIOIOYHX O3HAK CTBOPIOE TPYII-
HOIII JUTII PO3YMIHHS IOJIOKCHb KPUMIHAIBHOTO 3aKO-
HOZIaBCTBA.

Curyallito TOTIpIIye TMepeBaHTAXCHHS YHHHOTO
KOJIEKCY BEJIMKOI KiNbKicTIO crared. CTaHOM Ha
ChOTOJIHI KpUMIHAJIbHUN 3aKOH MICTHTHh 447 crarei,
y ToMy 4ucii Woro OcobiMBa 4acTHHA, B SKiH mepepa-
XOBaHI1 BC1 MOKJIMBI 31104MHH — 339 crarei, OLIBIIICTE
3 SKHX MICTATh y cO0i JBI ab0 TpH, 4acTO YOTHPH,
a B BUHATKOBUX BUIAIKaX — I1’ATh YACTHH, IO 1a€ HAM
3MOT'Yy TOBOPHUTH MPO HASBHICTb MOHA TUCAYI CKIIAIIB
(BUIB) 37T0YHHIB.

HagiTh HasBHICTh BH3HAYCHOI KUILKOCTI CTaTel He
MEePEIIKOIKAE ICHYBAHHIO «TaKUX PI3HUX, aJie BOXHOYAC
OIHAKOBUX» TOJIOKEHB IIHOTO 3aKOoHY. Tak, MH MaeMmo
MOPYIIEHHS TAEMHUII JIICTYBAaHHS 13 BHKOPHCTAHHSIM
CrerialbHUX 3aco0iB HETIACHOTO 3HATTS iH(opMarril
(4. 2 ct. 163), mo kapaeThcs MO30aBICHHIM BOJII Ha
CTPOK Bix 3 10 7 pOKiB, a HE3aKOHHE BUKOPUCTAHHSI IIHX
caMHUX 3ac00iB, SKIIO [Ie MOPYIINIO TAEMHHIIO JIHCTY-
BaHHA (4. 3 cT. 359), — M030aBJICHHAM BOJI Ha CTPOK
Bix 7 mo 10 pokis!®.

Ils cwuTyariss CTBOpPIOE HAJA3BHYAWHI TPYTHOIII
i YaC BCTAHOBJICHHS Ta KBaMi(iKaii 3T09MHIB.

HactynHy mnepemkonay y AOCATHEHHI BU3HAYCHOI
METH MU BOA4aeEMO y HECIHiBPO3MIPHOCTI MpPHU3HAYCH-
HHSI IOKapaHHs 3a JesKi 3MounHu. Tak, MU BBa)KaeMo,
IO BIAMOBIZHO O BCTAHOBJIEHUX CaAHKIINA HeOe3-
TIeYHI 3JI0YMHU MOXYTh OyTH TIOKapaHi OCHTh M’SKO,
y TIOPIBHSHHI 31 3JIOYNHAMH, SKI HE CTAHOBJIATH COOOI0
cepiio3Hoi HeOe3MeKH aHi s CyCIiIbCTBa, aHl s Jep-
JKaBH, — HEBUIIPABIAHO CYyBOPO.

" Tpomanceka oprasizaiis «YKpaiHCbKE FOPHUIMYHE TOBApPHUCTBOY.
URL:http://justice.org.ua/politika-i-pravo-podiji-fakti-komentari/chi-znaesh-
ti-ukrajintsyu-za-shcho-tebe-posadyat-i-skilki-dadut.
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Tak, mo30aBiieHHS >KHTTS OCOOM Yy pa3i IepeBH-
HICHHS] M HE0O0X1THOI 000POHH, BHACTIJOK YMHCHHUX
Il BUHHOTO, 3 YpaXyBaHHAM 0OCTaBHH, MOXKE KapaTHCs
mo30aBieHHAM Bomi 10 ABoX pokiB (cT. 118 KK VYkpa-
{HM) 200 10 TPHOX POKIB LUISAXOM JIOBEJIEHHS A0 CaMo-
ryoctsa (4. 1 ct. 120 KK Ykpainm).

BonHouac kpajaikka BpoXKal0 OBOYEBHX 3 Morpeda
KapaeTbcsl TO30aBJIeHHSAM Bodi Bim 3 10 6 pokiB
(4. 3 ct. 185 KK VYkpainn), Bukpagenss 100 mitpis are-
ToHY (4. 3 cT. 312 KK VYkpainu) — Bix 5 1o 12 pokis,
a TMOIIKO/DKEHHS NIISXOM Mignayly MaifHa, 1o Hale-
XKUTH CyAi, — Big 6 10 15 pokis (ct. 378 KK Vkpainn)'®.

VY 1poMy pa3i MU BBa)KaEMO 3a HEOOXiTHE BCTAHO-
BUTH LIKaJy LIHHOCTEH OXOPOHIOBAaHMX IIpaB Ta iHTE-
peciB, TIOYMHAIOYM BiJI HAWBUINOrO Ta HAWTOJIOBHI-
[IOTO — JKUTTS. Ta 370POB’S JIIOAWHH, 3 TMONAIBIINM
BCTaHOBJICHHMBIIIIOBI THIX, CIIPABESTTNBUX MEXKITOKAPAHHSL.

Cucrema TmoOKapaHb Yy 3apyODKHHX JepKaBax
3a3BUYail HE BIAPI3HIETHCS BEJIMKOI PI3HOMaHITHI-
cto. Ilopsan i3 cHCTEMOIO TIOKapaHb BCTAHOBIIOETHCS
CHCTEMa CIeIiaJbHUX KPHUMIHAJIBHO-TIPABOBUX 3aXO0-
JiB. 3axomy OE3MEKH CBOEIO YEProro MmeperyciM Biapis-
HSIIOTHCSI BiJl CHUCTEMH CIICliajbHO-TIPABOBHX 3aXOJIiB
LUISIMY, TiICTAaBaMU MIPH3HAYCHHS Ta TPUBAIICTIO. Tak,
st Aarmii Ta CLLIA xapakTepHi OKpeMi BUIH TOKapaHs,
MEPEBAKHO TOMOMIKHOTO XapaKTepy, SKi TOBOJI 4acTo
3yCTPIYarOThCS y PI3HUX HOPMATHBHO-TIPABOBHX aKTaX,
a He JHIIe y KpUMiHaJbHOMY 3aKOHOAaBCTBi. PpaH-
Iisl y IbOMY HampsiMy 3poOmIia BeJTHKHN KPOK BIIEpe,
1o BijoOpasuiocs y BcraHosieHHI B KK BuuepmnHOTo
MepeItiKy ITOKapaHb, SKi MPH3HAYAIOTHCS 33 MOPYIICHHS,
MPOCTYIIKK Ta 3M0unHU. OJHAK y 3B’SA3KY 3 BBEJICHHSIM
KPUMIHAJILHOT ~ BIJIMOBINANBHOCTI OPHUIUYHUX OCI0
cUCcTeMa KpUMIHAIBHUX MOKapaHb y dpaniii orprumana
MOYeCHEe Miclie AyalliCTUYHOI 1 BKIIOYae JBi MiICHC-
TEMHU — TIOKapaHHs JJis (Pi3UUHUX 0cid Ta MoKapaHHsS
JUTSL FOPUINYHUX 0CiO!!,

3aranom 3apyOikHa cHcTeMa MOKapaHb BKIHOYAE
TaKi OCHOBHI BHIH MTOKAPAHB, 5IK:

— mo30aBieHHs Bodi  (PI3HOMAHITHICTH  BHIB
TIOPEMHOTO yB’SI3HEHH);
— mrpad.

[Ipore nmesxi nepkaBu U 10Ci y CBOEMY apceHali
30epiraroTh cMepTHy kapy. Ilopsa i3 OCHOBHUMH
BHJaMHU 30epiraroTbcst 1 J0AaTKOBI BUAM TOKapaHb,
CYTHICTh SIKHX TOJSATae B OOMEXECHHI PI3HUX IpaB
3aCy/XKeHOTo (IIpaBo Ha BOJIHHS aBTOMOOLIIS, HOCIHHS
yu 30epiranHs 30poi Tomio). Jo yucia JT0maTKOBHX
MOKapaHb JCsIKi JepKaBH TaKOX BIIHOCATH KOHQic-
Kallito MaifHa, aje CJiJ 3a3Ha4UTH, 10 Y IbOMY BHUII
MMOKapaHHs MPIOPUTET HAMAEThCS caMe CIeliaabHIN
KkoH(icKallii, a He 3arajbHil, 110 3yMOBIIOETHCA MiJl-
BHIICHOIO YBarorm 3aKOHOMAABI 3apyODKHHX IepiKaB
JI0 3aXHCTy MPUBATHOI BIACHOCTI.

Kpuminaneae npaBo CIIIA mepenbagae, mo y Imiid
KpaiHi cucTeMa MmoKapaHHs Ma€ MepeBaYKHO KapaJbHUN

' Furman V.Georgia, 408 U.S. 238,92 S. Ct.2726, 33 L Ed. 2d 346(1972).
URL: https://www.courtlistener.com/opinion/108605/furman-v-georgia/.
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xapaktep. Takwii xXapakTep Ma€e CBO€ BiTOOpa)kKeHHS
Y HasBHOCTI TaKOTO BUAY ITOKAapaHHs, SIK CMEPTHA Kapa,
BEJIMKI CTPOKH TIOPEMHOTO YB’SI3HCHHS Ta 1HIII YWH-
HHKH, SIK1 € HE MEHII BKJIMBUMH — KUIBKICTE CITEIialIb-
HOTO KOHTHHTEHTY B TIODEMHHX yCTaHOBaX, PO3raiy-
JKeHa CHCTEeMa 3aXO0/1iB BHIIPABIICHHS i Oe31eKn Ta 00CsT
(iHaHCYBaHHS MIEHITEHIIIAPHUX MTPOTPaM TOIIO.

Sxmio OUIBII  JETalbHO JOCTIIUTH TOKapaHHS
y enepanbHOMY KpuMiHabHOMY 3aKkoHOAaBcTBI CIIIA,
TO MOXHA BHOKPEMHUTH NEBHHH IIEPETiK OCHOBHUX
Ta TOJATKOBHX BHIIB IIOKAPaHb.

BinmnoBinHO 10 YHHHOTO (esiepaibHOTO KpUMIHAb-
HOTO 3aKOHOJIAaBCTBA OCHOBHHUMH BHIAaMH TOKapaHHS €:
nirpad, TIOpEMHE YB’S3HEHHS B YCiX HOTO pi3HOBUAAX
(moBiuHe, Ha IEBHUH CTPOK), CMEPTHA Kapa.

Corin BKa3aTu Ha MIEBHY OCOONUBICTD CHCTEMH TTOKa-
paHHs, TiependaueHOl KPIMiHAIEHIM 3aKOHOTABCTBOM
CIIA, a came, OCHOBHI BHAM IOKapaHHSI mependa-
YarOThCS KPUMIHAJHHAM 3aKOHOM HE JIHIIE SIK ajb-
TEepHATUBH OJHE OAHOMY, alle¢ ¥ MalOTh MOXIHUBICTBH
MOETHYBAaTHCh MK cO00F0 (CMEpTHA Kapa 4u TIOpEMHE
VB’ sSI3HEHHS MOKe Oy TH TaKoX IMpU3HaveHe 31 mrpadom,
OJTHAK HE MOXKHA BHKJIIOYATH (haKTy MPO BIACYTHICTH
[BOTO TIOETHAHHS, TOOTO CMEPTHA Kapa Y 030aBICHHS
BOJIi BUKOHYIOTBCS i 6e3 3acTocyBaHHs mtpady) 2.

OenepansHe KpUMiHATBHE 3aKOHONABCTBO TAaKOXK
nepeadadae meperiK T0AaTKOBHX MOKapaHb, IO CKIaIy
SKUX BXOJSATH: [ii IMOJO TOBIIOMJICHHS MOTEPITi-
TUX, KOH(QicKallisl MaiHa, M030aBJICHHSA PI3HUX IpaB
Ta TMOKJIAICHHSI 000B’ 3Ky BIAIIKOAYBAaTH CIIPUIHHCHY
Koy (PEeCTUTYIIST) TOIIO "2,

YacoM Jiesiki TOIATKOB1 BUIM ITOKAPaHHS BiIIIOBITHO
JI0 KpuMiHaibHOTO 3akoHomaBcTtBa CIIA posmisaa-
IOTBCS K aCHEKTU 3aCTOCYBAHHS 3aXOIiB BHIIPABICHHS
Ta 3abe3rmeveHHs Oe3neku (mil IMOMO TOBITOMIICHHS
MOTEPIIIINX UM TT030aBJICHHS TICBHHUX MPaB).

KpuminaneHe npaBo AHIIIT HE MICTHUTH PO3IOILT
MoKapaHb Ha OCHOBHI Ta JozarkoBi. CaHKIIi OyBarTh
a0COJIFOTHO KOHKPETHUMH (JIOBIYHE TIOPEMHE YB’S3-
HEHHsI Ta CMEpPTHa Kapa) i BITHOCHO BH3HAYCHUMH
(TropeMHe yB’SI3HEHHsI Ha TEpMIH Bl OJHOTO IIHS JIO
25 pokiB Ta mrpad). KpiMm Toro, aHmiiiicbkke mpaBo
TaKOXX XapaKTepU3YEThCs 3a3HAUCHHSM JIMIIE BEPXHBOT
MEXi MoKapaHHs. 3a3BHYail CaHKIII MarOTh aJbTepHa-
TUBHHI XapaKTep, aje 3a yMHCHE BOMBCTBO BCTaHOBIIIO-
€ThCs Oe3aJIETCpPHATHBHE JIOBIYHE IMO30aBJICHHS BOJIL.
CaHK1ii mokapaHHs y BUINIAL TIOPEMHOTO YB’SI3HEHHS
i mTpady 1HKOIM MOXYTh NpU3HaYaTHCh pazoM. Illomo
NpU3HAYCHHS MAaKCHMAIbHOTO TIOKapaHHS Ta OIHO-
YacHO NIBOX IOKapaHb, HAPHKIIAM, [T030aBICHHS BOII
Ta mrpad, HIOKapaHHI IPU3HATAETHCS JTUIIE 32 HASIBHO-
CT1 BUMHEHHS 3JI0YMHY, KOTPUH Mae XapakTep Haurip-
IIOTO BUMAJKY “‘the worst-case”. J1o 00CTaBUH HaWTip-
[IOTO BUIAAKY aHDIIHCHKHHA 3aKOHONABEUb BiTHOCHTH

12 Kyspmin E.E. KpuminaibHe 1paBo 3apyOiKHMX KpaiH @ HAaBY.-METO.
noci6. ; mepeamosa €.J1. CrpensuoBa. Oneca : Bugasauunii aim «I enbBe-
THKa», 2018. 96 c.

13 Tam camo.
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HaBMUCHICTb, KOPCTOKICTb, 3aIOMiSIHHS IIKOIW BEJH-
KOTO po3Mipy Toro'!.

BimbIr KOpPCTKMM TIOKapaHHSIM ChOTOJIHI € came
cMepTHa Kapa. Lle muTanHsS puBadIIoe 10 cede BEIUKY
KIUTBbKICTh YBary, i 1e He BUMmakoBo. ChoroaHi HebaraTo
KpaiH CBITYy 30eperiu el BW MOKapaHHS y CHCTeMi
3aKOHOJABCTBA. SICKPaBUM MOPHKIAIOM 3aCTOCYBaHHS
CMEpTHOI KapH Iij] yac peatizarii npaBocymis € CIIA.
AJle cIij 3a3Ha4YMTH, IO HAaBITh I Jep)kaBa Hapasi
CTOITh Ha MOPO31 BEJTMUKOTO MUTAHHS, OCKUTLKU 3aKOHO-
JIABCTBO HE KOXHOTO IITaTy nependadae meit Buj moka-
pauust. J{esiki mrati GOpsATHCS 3a CKacyBaHHS CMEPTHOT
KapH, MOSICHIOKOYH 1€ THM, [0 TaKi «Iil» MOpyIyoTh
KoHcTuTy1ito 1 mepenyciM TOJIOBHE MPaBO JIFOAUHU —
MPABO Ha JKHUTTSL.

VY 1972 poui Bepxopaum cymom CIIIA Oyna po3ris-
HyTa amensmis o cnpabi dypMmeHa Ta e aBoxX 0cio,
sIKi OyJTM 3aCYIDKEHI 10 CMEPTHOI KapH, BHACIIIOK YOro
CY/l BUPILIIKMB CKacyBaTH Iie MOKapaHHs, OCKLILKH BOHO
BBAXKAIIOCh JKOPCTKUM Ta HE3BUYHUM'*.

Y 1976 pomi posrismanack AyKe TydyHa CIpaBa
(cmipaBa I'perra Ta 111e ABOX 0¢i0), y pe3ysbTarTi SIKO1 Cy/I
BHHIC pIllICHHS PO cMepTHY Kapy. lle pimenHs Oyino
BHHECEHE BHACIIIJIOK TOJIOCYBaHHS, 7 0¢i0 mpotu 2 0cio,
TOOTO PIIIEHHS TOJISTaio0 y TOMY, III0 TAaKWH BHJ] TIOKa-
paHHsI, IK CMEpTHA Kapa He cynepednth KoHcTutyii,
a HaBIAKH, BUPIIIye 6araTo comiajJbHUX MUTaHb".

3 ommsany Ha 3apyOiKHUN JOCBIJ Ta MPAKTHKY
B VYkpaiHi MOXXHa 3pOOHWTH BHCHOBOK, IO Halla
cHCTeMa MOKapaHHsl MoTpedye 3MiH, 30KpeMa, BUKITIO-
YeHHS TaKWX BHWJIB IOKapaHb, SIK OOMEXKCHHS BOJI
Ta apellT, MUTOMa Bara SsKHX cepe]] IOKapaHb € He3HaY-
HOIO 1, BIIMOBIIHO, ckiaxae nunie 3,5% Ta 1,2%. Kpim
TOTO, CITiJl PO3TIISIHYTH JOIIbHICTD 30epeKECHHS TAKHX
BHJIIB MTOKapaHb, K MO30aBJICHHS BIICHBKOBOTO CITCITi-
aJbHOTO 3BaHHS, PaHTy, YMHY a00 KBaMi(ikariiHOTO
KJIacy Ta TPUMaHHs B JUCIUILTIHAPHOMY OaralibioH1
BIMCHKOBOCITYOO0BIIIB TOIIIO.

Paszom 3 1mum pedopmyBaHHS Mae TmepeadadaTH
OUTBII JKOPCTKY CHCTEMY ITOKapaHHs: 301IbIICHHS MaK-
CUMaJIbHOTO TEpPMiHY I030aBJICHHS BOJI Ha TEBHUM

14 Gregg V. Georgia, 428 U.S. 153,96 S. Ct.2909, 49 L Ed. 2d 859 (1976)
URL: https://www.courtlistener.com/opinion/109532/gregg-v-georgia/.

'S Tpy6uukos B.M., Illnrkapsos 10.B. Apewr sk Bux KpPUMiHAIBHOTO
MOKapaHHs Ta OCOOJMBOCTI HOro 3acTocyBaHHs : MoHorpadis. Xap-
kiB : XapkiB ropuauuannii, 2007. URL: https://i-rc.org.ua/files/personalii/
hinkariov-u-v.pdf.
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CTPOK, BBEJICHHS CMEPTHOT Kapy Ta 1HIII OiJIbIII )KOPCTKI
BUJIM MMOKapaHHS: BiJIIKOAYBaHHsS 30MTKIB Ta BHILIATA
KOMIIEHCAIlH, apemT abo MPUMYCOBHH PO3MPOIaK
MaifHa, TFOpeMHe YB’ si3HeHHsI Bi 15—25 pokiB 70 n0BiY-
HOTO, CMEpTHa Kapa, IM030aBjeHHS TPOMAISHCTBA 3a
OKpeMi BHJHW 3JIOYHHIB TOMIO, SKi 3MOXYTh BILUTUHYTH
Ha CYCIIJIBCTBO Ta JOCSTTH TaKUX COIIAJbHUX ITICH,
K 3an00iraHHs 3JI0YMHAM Ta Biamuiara 3a IX BAMHEHHS.

BucHoBkn

OTxe, 3 OTJIATy Ha yCe BHIIEBKa3aHe MOXKHA 3pOOUTH
BHCHOBOK, III0 YKpaiHa, y TIOPiBHSAHHI 3 KOJEKCaMH Jes-
KHX 3apyODKHHMX KpaiH, MICTHTH OUTBII PO3TrallyKeHY
CHCTEMYy TOKapaHb, siKa IMOTpedye MacoBOTO BIOCKO-
HAJICHHS, 3aMiH, 3MiHU (HOPMYITIOBaHb OKPEMHX BHUJIIB
nokapaHb. CHUCTeMa MoKapaHb OUTBIIOCTI 3apyOiKHHUX
KpaiH, HanmpuKiIay, TakuX, sk Axriist, CIIA, ®dpanis,
K 1 cCHCTeMa TOKapaHHs YKpaiHd, MalOTh CBOIO CTPYK-
TYpY 1 BHOKPEMITIOFOTBCS 3aJICXKHO BiJl pi3HUX (DaKTOPIB.

[Tonin mokapaHHs Ha OCHOBHI Ta JIOJATKOBI BIIACTH-
BUH sk YkpaiHi, Tak 1 ®pannii, Aurii, CIIA, Hinep-
nannmam, Itamii Ta GaraThboM iHIIMM KpaiHam. IIporte
CIIiJ] 3a3HAYNTH, IO CHCTeMa Mmokapanb DpaHiii BUXo-
JATH 13 Kiacudikamii 3I0YMHHUX JiSTHb Ha TICBHI TPYIIH,
SKi XapaKTepU3YIOThCS BKIIOYCHHSIM HE JIAIIC 3JI0YH-
HIB, aJie ¥ MPOCTYIIKIB.

TakuM YMHOM, MU BBOKAEMO, IO CUCTEMA TIOKapaHb
B YKpaiHi noTpedye CIpOIIeHHs, BOJHOYAC 3MiH (op-
MYITIOBAaHHS Y 3aKOHI 3aXOIiB KPHMiHAJIEHO-TIPABOBOTO
BILUIUBY Ha OCHOBI MD>KHApPOIHOTO ITPaBa, a TAKOXK 3aMiHU
Ta JOJaBaHHs NESKUX BHIIB ITOKapaHb Ha OUIBII >KOp-
cToKi Ta epexTrBHi Ha npuknani Auriii ra CLIA. binpm
e(heKTHBHUMH [TOKAPAHHIMH BBaYKAIOTHCS CaMe Ti [TOKa-
paHHs, SKi OiJIbIIIe BChOTO BIUTMBAIOTH HA IHTEPECH 3aCy-
JUKEHHX 0Ci0, BIUTMBAIOTH Ha X BUIIPABICHHS Ta 3a100i-
Taf0Th BYNHECHHIO TPOTUIIPABHUX Jill iHIIUMH 0COOaMH.

Jo Toro  pedopMyBaHHS Mae mepeadayaTH OiIbII
JKOPCTKY CHCTEMY IIOKapaHHs, sSIKa BIUTHHE Ha CYCIILICh-
TBO Ta JIOCATHE MEBHUX COLIANBFHUX LUIEH MIOI0 3aImo-
OiraHHs 3JTOYMHAM Ta TIOKapaHHS 32 X BUMHCHHS.

[Migxomu 1O BIOCKOHANCHHS 3aKOHOAABCTBA IIONO
CHCTEMH TOKapaHb MAalOTh OyTH KOMIUIEKCHUMH. Jlis
JOCSTHEHHSI I[i€7 METH CITiJl B3ATH J0 YBard 3apyOiKHHUN
JIOCBIJ Ta 3MIMCHUTH IMTUOOKHIA HAyKOBUW aHAI3 CHC-
TEMH 1 BHIIB IIOKapaHHA Ta X €(PEKTUBHOCTI y cydac-
HHUX YMOBaXx.
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The research of new, effective methods and ways of corruption combating is a crucial problem for modern
Ukraine. In the last few years, the number of changes that take place in the fight against corruption crime by several
times exceeds the number of activities that were carried out in the previous 10 years. However, qualitative changes
are not yet visible to every citizen. It is possible to feel the results of such reforms in case of significant innovations in
the prevention of such a socially dangerous phenomenon as corruption. At the same time, the principles of criminal
law that are fundamental to the whole specified field and, in general, are the basic to the state should remain firm. As
domestic and international experience shows, the criminal norms in the fight against corruption are one of the most
effective. A particular aspect of corruption combating is the question of criminal liability avoidance by the guilty
person for such socially dangerous acts, as a result of the violation of jurisdiction rules by Ukrainian law enforcement
agencies. This paper describes problematic issues when in the light of current criminal and correctional legislation,
with the correct classification of criminal offenses related to corruption in Ukraine, all evidence is reasonably
considered inadmissible. Based on the obtained results, including court decisions that have come into force, we will
prove that violation of the rules of evidence admissibility upon receipt leads to their invalidity, the inability of usage

in proving process thus it is a result of criminal liability avoidance for criminal offenses related to corruption.

Introduction

The effectiveness of the fight against corruption in
Ukraine directly depends on a clear division of powers
of the authorities that are engaged in this fight. These
issues were regulated by law and the implementation
of this task in Ukraine was entrusted to new anti-corrup-
tion authorities, namely: The National Anti-Corruption
Bureau of Ukraine, and the Specialized Anti-Corruption
Prosecutor’s Office.

During pre-trial investigations, the primary task
of the investigative units of the law enforcement agen-
cies is full compliance with the evidence collection
and registration procedures that are provided by law as
a condition for the observance of the principle of legal-
ity in criminal proceedings.

The question of evidence admissibility belongs to one
of the fundamental categories of criminal proceedings
and including evidence law. Completion of the crimi-
nal proceedings tasks in general, and especially those
of ensuring prompt, full and impartial investigation
and legal proceeding establish special requirements for
the evidence on which they are based, to ensure that
every person that committed an offense was brought to
a responsibility to the extent of his or her guilt and every
innocent person was not accused or sentenced.

Besides, it is not the first time we draw attention to
the possibility of avoiding criminal liability of a person
for criminal offenses related to corruption in case of evi-
dence collection by the unauthorized law enforcement
agency. The mentioned norm of dismissal is not clearly
defined in the legislation of Ukraine, moreover, it turns

14

up to be a cause-and-effect relationship between unau-
thorized person evidence collection, the inadmissibil-
ity of that evidence, even with all indications of crime,
and acquittals or termination of proceedings in the case,
which is the actual person’s criminal liability avoidance
for the committed offense.

Several academic lawyers conducted scientific
researches on the content and nature of criminal liabil-
ity for corruption-related criminal offenses, for instance,
B. Holovkin, N. Hutorova, B. Kostenko, R. Kabanets,
A. Kukharchuk, O. Kolb, I. Kopotun, O. Makukhin,
I. Mezentseva, I. Nizhenska, I. Nurullaiev, S. Petrashko,
A. Savchenko, O. Sosnin, Kh. Fedorchak, A. Shvetsov,
etc., however, the results of their development differed
in scope, approaches, and format.

In some cases, scientists developed a provision
exclusively on corruption and did not deal with its other
aspects, while in others they focused on either crimi-
nal law or criminological characteristics of corrupt
acts. Specialized Anti-Corruption Prosecutor’s Office
obtained certain scientific conclusions from leading
educational institutions of the State on the above-men-
tioned issues'. At the same time, under these conditions,
the issues of specification of the relevant provisions on
criminal liability, prevention of corruption-related crim-
inal offenses with legal, cross-sectorial and semantic
considerations, and also the problem of admissibility
of evidence in the qualification of a person’s actions in
corruption criminal proceedings remain unresolved.

"VxBana [leuepchkoro paiionHoro cyny wmicra Kwuesa
Bix 19 Ttpasusa 2017 p. y cmpasi Ne 757/59789/16-k.
URL.: http://reyestr.court.gov.ua/Review/66679033.
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Statement of basic materials

According to the Article 1 of the Law of Ukraine
“About National Anti-Corruption Bureau of Ukraine”
the task of the Anticorruption Bureau is the counterac-
tion to criminal corruption offences that are committed
by chief executive officers that are in charge of execu-
tion of functions of state or local government and con-
stitute a menace to the national security.

The Article 216 of the Code of the Criminal Pro-
cedure of Ukraine defines the jurisdiction of pre-trial
investigation bodies. Consequently the legislative dif-
ferentiation of jurisdiction between the existing bodies
of pre-trial investigation determines the distribution
of powers granted by criminal procedural legislation to
such bodies?.

Taking the above mentioned into consideration
the legislator has clearly defined the appropriate pre-trial
investigation authority in certain categories of criminal
offenses, which is the proper subject for evidence gath-
ering.

According to the requirements of the paragraph
2 part 3 Article 87 of the Code of the Criminal Procedure
the evidence is inadequate that was gathered after the ini-
tiation of the criminal proceedings by means of exercise
of own powers by the bodies of pre-trial investigation
or prosecutor’s office that are not foreseen by this code
for ensuring pre-trial investigation of criminal offences’.

The provisions of the current criminal procedural
legislation, namely: Part 5 of the Article 36 of the Code
of Criminal Procedure of Ukraine, the Prosecutor Gen-
eral of Ukraine, prosecutors subordinate to him are
prohibited from entrusting with the conduct of pre-
trial investigation of crimes to investigative detectives
of the National Anti-Corruption Bureau of Ukraine,
other law enforcement bodies*.

The specialized anti-corruption prosecutor’s office in
accordance with the requirements of Part 5 of the Article
8 of the Law of Ukraine “On the Prosecutor’s Office” is
the only independent structural unit of the General Prose-
cutor’s Office of Ukraine authorized to oversee the com-
pliance with the laws of the National Anti-Corruption
Bureau of Ukraine during conduct of law enforcement
intelligence operations and pre-trial investigation.

In such a way the provisions of the Code of Crim-
inal Procedure of Ukraine, the laws of Ukraine “On
the Prosecutor’s Office”, “About the National Anti-Cor-
ruption Bureau” clearly and expressly point at exclu-
sive place of jurisdiction of the determined criminal
offences by the investigating officers of the National
Anti-Corruption Bureau of Ukraine and expressly pro-
hibit including the prosecution authorities manage-
ment of any level to change it.

2 KpuMiHaIbHHIT poLieCyanbHU KoIeKe YKpaiH!: YMHHE 3aKOHOJABCTBO
31 3MiHaMH Ta JONOBHEHHAMH cTaHoM Ha 1 yepBHs 2017 p. KuiB : [Tanu-
Boja A.B.,2017.372 ¢c. C. 139.

3 Tam camo. C. 58.

* Tam camo. C. 24.
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At the same time the practice of violating the rules
on the jurisdiction of criminal offenses related to corrup-
tion and the implementation of pre-trial investigation in
criminal proceedings, which are investigated by detec-
tives of the National Anti-Corruption Bureau of Ukraine
by other law enforcement agencies, has become wide-
spread thus far.

The desire of individual heads of law enforcement
agencies to obtain political or public dividends, to
increase own popularity or rating, to emphasize own
weight and importance by means of publishing in
the media of information about the detention of persons,
which are suspected of committing criminal offenses
related to corruption, which are investigated in viola-
tion of the requirements of the Article 216 of the Code
of Criminal Procedure of Ukraine that clearly regu-
lates the jurisdiction, in most cases violates the prin-
ciple of the unavoidability of punishment, the essence
of which is that the person who committed the crime
has to be arraigned on a criminal charge or the other
type of responsibility, which would be connected with
the application of criminal measures to such a person.

The stated circumstances are also confirmed by
court practice, that is, the recognition of evidence inad-
equate according to the paragraph 2 Part 3 of the Arti-
cle 87 of the Code of Criminal Procedure of Ukraine
through the implementation by the bodies of a pre-trial
investigation or the prosecutor’s office after the start
of criminal proceedings of their powers not provided
for by this Code, for ensuring pre-trial investigation
of criminal offenses.

So, the prosecutor’s office of the Kyiv region carried
out pre-trial investigation in the criminal proceeding as
0f09.04.2016 on the fact of demand of improper advan-
tage in the amount of 300 thousand Euros by the offi-
cials of one of the city councils of Kyiv region constitut-
ing an offence under Part 4 Article 368 of the Criminal
Code of Ukraine.

In April 14, 2016 the regional prosecutor’s office
on suspicion of having committed this crime detained
the mayor, as well as 2 mediators, the suspicion was
announced and preventive measure was chosen for
the 2 mediators. At the same time covert investigation
procedures were carried out with respect to the sus-
pects and the amount of improper advantage that was
demanded was known — more than 500 minimum
wages. However, despite the stated circumstances
and the requirements of the Article 216 of the Criminal
Procedure Code of Ukraine on attributing jurisdiction
in such a criminal proceeding to the exclusive juris-
diction of detectives of the National Anti-Corruption
Bureau of Ukraine in the criminal proceeding, namely
by the prosecutor’s office of the region were carried
out investigative (search) actions aimed at registration
and collection of evidence.

By the judgements of the court of appeal of the city
of Kyiv dated 09.06.2016 in the specified criminal pro-
ceeding, the chosen pre-trial restriction for the suspected
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mayor was cancelled, as well as the decision regarding
his deprivation from post. The court found that the pre-
trial investigation was carried out by an unauthorized
body of pre-trial investigation. The stated violations
were the basis for an appropriate judicial decision
making and the recognition of the procedural actions
of investigators of the prosecutor’s office as unlawful®.

One more talked about example of violation
of requirements of the Article 216 of the Criminal Pro-
cedure Code of Ukraine is the criminal proceeding as
of 05.04.2016, which was investigated by the military
procuracy on the charge of the first deputy of the head
of regional public administration and the counsellor
of the first deputy of the head of the regional council in
committing criminal offence foreseen by Part 4 Article
368 of the Criminal Code of Ukraine.

Moreover at the time of registration of the crimi-
nal proceeding from the statement and materials it was
seen that the stated criminal offense was not investi-
gated by investigators of the military prosecutor’s
office regarding the subject of the crime and the amount
of the criminal offense®.

Analogically with a gross violation of the require-
ments of Article 216 of the Code of Criminal Proce-
dure of Ukraine, the military prosecutor’s office inves-
tigated the criminal proceeding as of 18.04.2016 in
relation to the deputy prosecutor of one of the regions
of Ukraine for committing crimes foreseen by
Part 1 of Article 255, part 4, Article 368 and other
of the Criminal Code of Ukraine. In the stated criminal
proceeding the head of the National Anti-Corruption
Bureau of Ukraine sent a letter to the Prosecutor Gen-
eral of Ukraine with the demand to assign the crimi-
nal proceeding in accordance with the jurisdiction. At
the same time the Prosecutor General of Ukraine, act-
ing in violation of the requirements of Part 5 of Arti-
cle 36 of the Code of Criminal Procedure of Ukraine,
which prohibits determining the jurisdiction of crim-
inal proceedings under investigation by the National
Anti-Corruption Bureau of Ukraine under other law
enforcement agencies, passed a resolution that deter-
mined the jurisdiction under the Chief Military Pros-
ecutor’s Office of Ukraine. As a result, at the first
preparatory meeting by the decision of Darnytskyi
district court of Kyiv as of 07.06.2017 it was estab-
lished that the specified proceeding was investigated
by the agents of the National Anti-Corruption Bureau
of Ukraine by the subject of the crime and the amount
of the committed criminal offense.

Also the investigators of the prosecutor’s office
of Kyiv city conducted pre-trial investigationinthe crim-
inal proceeding as of 08.11.2016 regarding the deputy
of the Health Care Minister of Ukraine for commission
of offence foreseen by Part 4 Article 368 of the Criminal

° VxBana Anemsuiiinoro cyny micta Kuesa Bix 9 uepsus 2016 p. y crpasi
Ne 757/18966/16-k. URL: http://reyestr.court.gov.ua/Review/58373348.
¢ YxBana Anensiiiiinoro cyny micta Kuesa Bin 9 uepsust 2016 p. y cripasi
Ne 757/17898/16-k. URL: http://reyestr.court.gov.ua/Review/58400222.
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Code of Ukraine. By the ruling of Pecherskyi district
court of Kyiv city as of 19.05.2017 the charging docu-
ment was returned to the prosecutor in connection with
the violation of the requirements of the criminal proce-
durallaw,namely: Part5 Article 216 ofthe Code of Crim-
inal Procedure of Ukraine, as far as pre-trial investi-
gation was conducted with the violation of the rules
of jurisdiction by the body not authorized for doing it’.

In May 2017 the local prosecutor’s office sent
an indictment regarding 4 suspects to the Komunarskyi
district court of Zaporizhia city, among them the head
of one of village councils of Orokhiv district of Zapor-
izhia region for the commission of offence foreseen by
Part 5 Article 191 of the Criminal Code of Ukraine.

During preparatory meeting the lawyers of the sus-
pects presented a petition regarding return of the indict-
ment to the prosecutor in connection with the violation
of the rules of jurisdiction during pre-trial investigation.
According to the views of the lawyer’s pre-trial inves-
tigation as per amount of losses, foreseen by Part 5
Article 191 of the Criminal Code of Ukraine had to be
conducted by the agents of the National Anti-Corruption
BureauofUkraine, butnotthebodies ofthe National police
under procedural guidance of the prosecutor’s office.

District court backed the position of lawyers
and returned the indictment to the prosecutor as far as
the pre-trial investigation was conducted with the vio-
lation of the rules of jurisdiction and by the body not
authorized for doing it.

Hereinafter the court of appeal of Zaporizhia region
supported the position of district court and left the deci-
sion about return of indictment intact®.

By the judgment of Zhovtnevyi district court of Dni-
propetrovsk city as of 02.04.2018 the major case inves-
tigator of the 1 department of investigation department
of the Administration of the Security Service of Ukraine
in Zaporizhia region that obtained improper advantage
in the amount of 30 thousand USA dollars was declared
not guilty. All the written evidence in the stated criminal
proceeding under Part 3 Article 369-2 of the Criminal
Code of Ukraine, which was investigated by the mil-
itary prosecutor’s office, was recognized by the court
as inadequate, since at the time of entering informa-
tion into the Unified Register of Pre-Trial Investiga-
tions and at the time of termination of criminal actions
the size of the subject of improper advantage exceeded
500 minimum wages, established by law, that is why
the criminal proceeding was investigated by the National
Anti-Corruption Bureau of Ukraine®.

" VxBana Iledepcrkoro paiionHoro cyay micta Kuesa Bim 19 TpaBHs
2017 p. y copasi Ne 757/59789/16-x. URL: http://reyestr.court.gov.ua/
Review/66679033.

8 Bocak C. Cyx co3man mpereneHT, BEpHYB TPOKypaType OOBHHHUTENb-
HBI akT mo jeny, moacienctsennomy HABY. URL: https://ukranews.
com/publication/2223-sud-sozdal-precedent-vernuv-prokurature-
obvynytelnyy-akt-po-delu-podsledstvennomu-nabu.

° Bupok JKoBrHEBOro paifoHHOro cyay Micra JIHiHpONMeTpOBChKA Bij
2 ksitHs 2018 p. y cmpasi Ne 201/5699/16x. URL: http://reyestr.court.
gov.ua/Review/73100933.
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Besides regarding the violation of the rules of juris-
diction in criminal proceedings there is also the posi-
tion of the Superior specialized court of Ukraine in civil
and criminal cases, which confirms the necessity to com-
ply withthe rules of jurisdiction in criminal proceedings'®.

There is also irrevocable practice of the European
Court of Human Rights on the stated issues. The Euro-
pean Court of Human Rights uses in own practice, in
particular, in the decisions in the cases “Balytskyi
versus Ukraine”, “Teixeira de Castro versus Portu-
gal”, “Shabelnyk versus Ukraine” a variant of the fruit
of the poisonous tree doctrine, which lies in the fact that
when not only the evidence directly obtained as a result
of the violation, but also the evidence that would not
have been obtained if the first had not been received are
recognized as inadequate. In such a way evidence that
is adequate in itself, obtained with the help of informa-
tion, the source of which is evidence that is inadequate,
becomes inadequate.

The evidence is inadequate and should not have
the value of evidence if it is “the fruit of a poisonous
tree” — evidence obtained on the basis of previously
inadequate evidence. “Obvious inadmissibility” is
qualitative integrative characteristic of the violations
of the foreseen by the law order for evidence collection.
Its essence lies in the fact that such violations are uncon-
ditional, indisputable and due to this they do not require
their verification and comparison with other evidence
provided by the participants of the court proceeding.

However, for unclear reasons some heads of law
enforcement agencies, guided by the provisions of Arti-

10 JIuct 3actynHuky I['eHepanbHOro mpokypopa YkpaiHu XOJIOJHHIIb-
kxomy H.I. URL: http://sc.gov.ua/uploads/tinymce/files.
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cle 218 of the Criminal Procedure Code of Ukraine,
consider it permissible to conduct pre-trial investigation
in criminal proceedings, which are under investigation
only by agents of the National Anti-Corruption Bureau
of Ukraine by other law enforcement agencies. A ref-
erence to the provisions of the stated article in the part
of disputes settlement about jurisdiction in this case
is incorrect and misleading to the judicial authorities
and other subjects of law enforcement, as far as this
article regulates only the place of pre-trial investiga-
tion, that is territorial investigative jurisdiction and has
no relation to subject-matter jurisdiction determined
by the Article 216 of the Code of Criminal Procedure
of Ukraine.

Conclusions

In such a way having analyzed the above mentioned
we come to the following conclusions:

1. Unfortunately the current Criminal Code of Ukraine
does not use the term “criminal offenses related to cor-
ruption” at all and this situation is a significant weak
point of the law of Ukraine on criminal liability, which
directly threatens the implementation of the provisions
of anti-corruption legislation and the criminal legal pol-
icy of the state.

2. Certainly it is definite that despite the correct
classification of criminal offenses related to corrup-
tion, the receipt of evidence in violation of the rules
of jurisdiction, the latter should certainly be recognized
as inadequate for two reasons: obtaining evidence by
an unauthorized person and violation of the constitu-
tional civil rights.
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The subject of the crime of failure to provide assistance
to a sick person by a medical professional
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The article examines the issue of the subject of the crime of failure to provide assistance to a sick person
by a medical professional, also clarifies the theoretical and methodological problems on this topic. The theories
of the criminal law doctrine in the field of the subject of the crime are rethought (Article 139 of the Criminal Code
of Ukraine).

An individual (medical professional) is subject to criminal liability in the context of Art. 139 of the Criminal
Code of Ukraine: 1) under Part 1 of Art. 139 of the Criminal Code of Ukraine, who failed to provide or refused
to provide health assistance to a sick person without justifiable reasons and in accordance with the current
legislation was obliged to provide it, in the case that he knew that this could have grave consequences for a sick
person and 2) in accordance with Part 2 Art. 139 of the Criminal Code of Ukraine for the act, which is under Part
1 of Art. 139 of the Criminal Code of Ukraine, in the case, that this entailed the death of the victim or other grave
consequences.

We consider it necessary to indicate that the criminal liability for a crime of failure to provide assistance to a sick
person by a medical professional starts from 16 years old.

A medical professional as a special subject of the crime under Art. 139 of the Criminal Code of Ukraine, is
not an official, because, during the performing of his professional duties, in particular of the providing of health
assistance, he does not carry out organizational or administrative functions.

Based on our research, we consider it necessary to assert that the medical professional is a special subject
of the crime under Art. 139 of the Criminal Code of Ukraine, as well as to formulate our definition of the term
“medical professional” in the context of Art. 139 of the Criminal Code of Ukraine, in particular, this is a sane
individual who reached the age of 16 before the crime was committed and who has a higher or secondary medical
or other special education, received it in the manner prescribed by law, works in a state or municipal, or private
healthcare institution, or is an individual entrepreneur, who is registered and has a license to carry out business
activities in medical practice and, in accordance with applicable law, is obliged to provide health assistance to
any person who needs it, if there are a possibility and an absence of obstacles to perform actions that eliminate
the danger to the life and health of the victim.

Cyﬁ'beKT NpeCTyIICHUA «Heokazanue moMouu 60J'le0My MCAUIUHCKUM paﬁOTHI/IKOM»

bomakoea Buxmopusa Bukmoposna

acnupanm xageopsl Y20106H020 NPABA, KPUMUHOLOSUU,
2PAACOAHCKO20 U XO3AUCMBEHHO20 NPABA

BY3 «Hayuonanvnasn axademus ynpasieHusy, Ykpauna

BBenenne

Upes3BblUaliHO Ba)KHOE 3HAYCHHE HE TOJNBKO IS
YTOJIOBHO-TIPABOBOM JIOKTPUHBI, HO W IUIS TIPABOIPH-
MEHUTEIHHOU JIEATENHbHOCTH UMEIOT BOIIPOCHI, Kacaro-
muecs CyObeKTa TaKoro MPeCcTYIUICHHsI, KaK HeoKasa-
HUE TIOMOIIM OOJBHOMY MEIUIIMHCKHM PaOOTHUKOM.
Bormpocy, kacaroniemycst cyobekTa TaHHOTO IPECTYILIe-
HUS, ONpEJEICHHOEe BHUMAHHE YICSUTH CIEAYIOIINe
yuensie: .H. ®unb, B.B. banadko, I'.B. Yeborapesa,
JIM. Hasmytnunosa, U.B. UBmmuH, T.}O. Tapacesuu,
B.B. Tarapkun, H.B. Mupommnnuenko, A.I. Bepuno
U JpyTHE.

enpto crarhu sIBISIETCS ONpENEIeHHE CyOBheKTa
TaKOTO MPECTYIUICHUS, KaK HeOKa3aHWe TIOMOIIU OO0JIb-
HOMY MEIUITMHCKUM PaOOTHHKOM.
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H30:keHe 0CHOBHOTO marepuajia

B Teopuu yromoBHOTrO mpaBa mpodiema cyObeKTa
npecTyIuieHuil, npexycMorpennsix cT. 139 YK Vkpa-
UHBI, TOCTATOYHO HE HW3y4YeHa M CeromHs (akTmye-
CKHM He UMeeT JOJDKHOW TeopeTHuecKol pa3paboTky,
B YAaCTHOCTH, JAaHHBIH (pakT MPUBOTUT K HEOOXOIH-
MOCTU ee ompeneieHuss U TpebOyer Oonee AeTaib-
HOTO aHanu3a. B yKpamHCKOM 3aKOHOZATelbCTBE
TaKXe OTCYTCTBYET HaJlJIexkalllee onpeaesieHue MOoHs-
TUS «MEIMLMHCKUHA paboTHUK». B mokrpuHe yro-
JIOBHOTO IpaBa BONPOC O CyObEeKTe MpecTyIUIeHUs
SABJISIETCS JOCTATOYHO IHCKYCCHOHHBIM, BEllb B pslie
MOMEHTOB, XapaKTEePU3YIOLIUX JaHHBIH 3IeMEHT
cOoCTaBa MPECTYIUICHHS, CPEAN YUEHBIX OTCYTCTBYET
€JMHCTBO B3IVISOB.
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[Ipr3Haky, XapakTepusyrommue CyOBeKT MpecTy-
TUICHUSI, HEPa3PBIBHO CBS3aHBI C APYTHMH dIEMEHTaMU
COCTaBa TPECTYIUICHUS, B YaCTHOCTH CBOMM oOrie-
CTBEHHO OIIACHBIM JesiHHEM (OOBEKTHBHAS CTOpOHA
MPECTYIUICHHUS) CYOBEKT NPUYHHSAET Bpel OOBEKTY
MOCATAaTeNCTBA, NEHCTBYS MPU 3TOM BHHOBHO (CyOB-
eKTHBHAs cTOpoHa)!. YroaoBHOE IpaBo MPU3HAET CyOh-
€KTOM TPeCTyIUICHHS (QU3UYECKoe JMIo (JYeIOBEKa),
COBEpIIMBIIEE MPECTYIUIEHNE B COCTOSHUN BMCHSIEMO-
CTH, KOTOPOE TMOJICKUT YTOJIOBHOW OTBETCTBCHHOCTH
B CoOTBeTCTBHH ¢ aeiicTByromuM YK Vikpanusr®. me-
eTcs Takke U APYroe OompenesieHne CyOBeKTa MpecTy-
IUICHUS — (PU3MYecKoe BMEHSEMOE JIMIO, KOTOpoe IO
COBEpIICHHUS OMpPEACICHHOTO MPECTYIUICHUS JTOCTUTIIO
BO3pAcTa yrojlOBHO# OTBETCTBEHHOCTH'.

CrouT 00paTuTh BHUMaHHE Ha TOT (PAKT, YTO BIIEP-
BBIE 3aKOHOZATENBEHOE OIpEACIeHUE CyOhEeKTa IMPecTy-
meHust 610 onpeneneno B 4. 1 cr. 18 YK Vkpaunst
2001 roma, B YaCTHOCTH CYOBEKTOM IPECTYIUICHUS
SIBIISIETCS PU3UIECKOE BMEHSIEMOE JIUII0, KOTOPOE COBEP-
IIMJIO MIPECTYIUICHHE B BO3pacTe, C KOTOPOTO B COOTBET-
CTBHHU C YTOJOBHBIM KOAEKCOM YKpaWHBI MOKET HACTY-
MaTh yTOJIOBHAs OTBETCTBEHHOCTh, a 4. 2 cT. 18 YK
YKpauHbl aeT Ompe/eNeHNe CIENHaIbHOT0 CyObheKTa
MPECTYIUICHHSI, KOTOPBIM SIBIISICTCS (PH3HUECKOE BMECHS-
€MOe JINIO0, COBEPIINBIIEE MPECTYIUICHHE B BO3pacCTe,
C KOTOpOTO MOXXET HACTyIaTh YTOJOBHAas OTBETCTBEH-
HOCTB, CyOBEKTOM KOTOPOTO MOXET OBIThH JIUIIb OTIpe-
JIEJICHHOE JIULO*.

3aKoH HCKIIOYAET YTOJOBHYIO OTBETCTBEHHOCTD
3a TpeAroiiaraeMoe NPECTYIICHHE TPH OTCYTCTBHU
OJTHOTO W3 MPHU3HAKOB OO0IIEro CyObeKTa MpecTyIuie-
HUS, a Ui CHEeNHaJbHOTO CyOBheKTa — IMPH3HAKOB
CHENHAIbHOTO CYOBEKTa MPECTYIUIEHUS B KOHKDET-
HOM COCTaBe MPecTYIUIeHHs . YKka3aHHbIe TpeOOBaHUS
KacaloTCsl TaKKe INPECTYIUICHUH, MPenyCMOTPEHHBIX
cT. 139 VK Vkpaunsl. B nucno3umusx yroixoBHO-IIpa-
BOBBIX HOPM [OTIONIHUTEIBHBIA NpPHU3HAK CIICHHANb-
HOTO CyOBEKTa TPECTYIUICHHUS MOXET BBIPAXKaThCs
B TIO3UTHUBHOW Qopme (HampuMmep, BOSHHOCITYXKa-
Ui, MEITUIIMHCKHIA paOOTHUK) WU B OTPHIIATSIIBHON
(dopme (HamrpuMep, U0, KOTOPOE HE MMEET MEIUIINH-
cKoro obpasoBanus)®.

"'Yopueii C.B. [onsitrs cy6’exra 3nounny. Haykosuil éicnux Yepniseyo-
ko020 ynieepcumenty. 2012. Bunyck 618. C. 125.

2 I'pumyk B.K. Kpuminanbhe mnpaBo VYkpaiHu. 3araibHa 4acTHHA
HaBYaJIbHUH ocionuk. Xmenbuupkuii, 2005. C. 250.

3 KpuminaneHe npaBo VYkpainu. 3aranpHa 4acTuHa : IIpakTHKyMm :
Haguanbhuii nocionuk / LI1. Ko3auenko Ta iH. ; 3a 3ar. pen. B.K. Marsiii-
yyka. Kuis : KHT, 2006. C. 74.

4 KpumiHanbHuil Komekc Ykpainu : 3akoH Ykpainm Bix 05.04.2001
Ne 2341-111 / BepxoBHna Pazna Ykpaiuu. Bidomocmi Bepxosnoi Paou Ykpa-
inu. 2001. Ne 25. Cr. 131.

> KpuminaneHe mpaBo Ykpainu. 3aranpHa vacTuHa @ [IpakTtukym :
Hagpuanbuuii nocionuk / LI1. Ko3auenko Ta iH. ; 3a 3ar. pen. B.K. Marsiii-
yyka. Kuis : KHT, 2006. C. 74, 77.

¢ Borauesa H.C., Cemsiko H.A. CrieruaibHblii CyOBbEKT IPECTYIUICHHS
IPH HEOKA3aHUM TOMOIIH OOIBHOMY. AKmyanbHble 60npocsl 06paszosa-
nusi u Hayku. 2017. Ne 3 (61). C. 7 ; Ue6oraprosa I.B. KpuminanbHo-Tipa-
BOBa OXOpOHA MPABONOPSAKY y cepi MEAWYHOI JISUIBHOCTI : AHMC. ...
JIOKT. Topu. Hayk : 12.00.08. Kuis, 2011. C. 265.
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B Teopum yromoBHOro mpaBa OOMICTIPH3HAHHBIM
SIBIISICTCSI TOT (PaKT, YTO CyOBEKT JIFOOOTO TPECTyIUIe-
HUSI XapakTepU3yeTcs CICAYIOIMMAMH NpU3HAKAMU:
1) cyOBEKTOM MPECTYIUICHUS SBIISIFOTCS TOJNBLKO (Pr3HYe-
CKH€ JTUIa; 2) yroJoBHAsl OTBETCTBEHHOCTh HACTYIAET
JUIIb TPU TOCTIDKCHUW JIMIIOM OMNPENENIEHHOTO BO3-
pacra; 3) IUI0, COBEpIINBIIEE IPECTYILICHNE, TOTKHO
OBITH BMEHSEMBIM .

OOmuM MpU3HAKOM CyOBEKTa JIF0OOTO TPEeCTyIuIe-
HUSI, B TOM YHCIIE TaKOTO INPECTYIUICHHS, KaK HeoKa-
3aHHE TIOMOIIM OOJBHOMY MEIUIIMHCKAM pPaOOTHH-
KOM, SIBIISIETCS COBEPIICHHE €ro MMEHHO (DH3NIECKUM
JIMIIOM, TO €CTh TPAKJAHUHOM YKPauHbI, TPaKTaHHHOM
MHOCTPAHHOTO TOCYJapCTBa WM JUIOM 0Oe3 TpakIaH-
CTBa, KOTOpPOE SIBISIETCS MEIUIMHCKUM pPabOTHHKOM;
IOPUIMYECKHE JIMIa YTOJOBHOW OTBETCTBEHHOCTH
HEe IOIUIekKaTS, B 4aCTHOCTH B KOHTekcTe cT. 139 YK
YKpauHBI — 3TO YUPEXKICHUS 37PaBOOXPAHECHUS JTHO00H
¢dopMbl cOOCTBEHHOCTH. MHOTHA HACTyIUIeHHE OOIie-
CTBEHHO OIIaCHBIX MOCJCACTBUI OOYCIOBIEHO BIIHS-
HHUEM JPYTHX KXHUBBIX CYIIECTB (KPOME JFOAEH ) WK CHII
TIPUPOJIBI, OMHAKO YTOIIOBHO HAKa3yeMBIMHU IPU3HAIOTCS
JestHAsT (PU3NYEeCKUX JIUI], KOTOPBIE COCTOSUIH B HETIpe-
JOTBpAIlCHUH HACTYIUICHHS MJAaHHBIX OOIIECTBEHHO
OITACHBIX HOCIEICTBUIA’.

VYTOOBHON OTBETCTBEHHOCTH MOJUICKUT  (DU3H-
Yeckoe JUIO (MEIMIWHCKUN pabOTHUK) B KOHTEKCTE
cT. 139 YK VYkpaunsl: 1) mo 4. 1 ct. 139 YK Vkpaussi,
KOTOpOE He 0Ka3aJio WM OTKa3ajo B OKa3aHUH Oe3 yBa-
JKUTENBHBIX TPUIHH IIOMOIIH IIOCTPAIaBIIEMY U B COOT-
BETCTBUU C JEHCTBYIOIINM 3aKOHONATEIECTBOM OBLIO
00s13aHO ee OKasbIBaTh, IPH YCIIOBHH, YTO €My 3aBe-
JIOMO OBLTIO M3BECTHO, YTO ATO MOXKET IIOBICYD TSIKE-
JIBI€ TTOCTIEACTBHS 7Sl OOJIBHOTO U 2) B COOTBETCTBUH
c 4. 2 ct. 139 VK Vkpaunsl 3a nesHue, KOTOpoe IMpe-
ycmotpeHno 4. 1 ct. 139 YK YkpaunHsl, eciiu 3T0 MOBIEKI0
CMEPTh MOTEPIICBIIIETO UITH HHBIE TSHKKUE TOCaeACTBHS .

OO0s13aTeNbHBIM TIPU3HAKOM CyOBeKTa JII000ro Ipe-
CTYIUICHUSI, B TOM YHCJIE TAaKOrO IPECTYIUICHHUS, Kak
HEOKa3aHHUEe TOMOIIU OOJILHOMY MEIUIIMHCKAM pPaboT-
HHUKOM, SIBIIIETCS BO3PACT, KOTOPHIH OIpE/IeiieH B 3aKOHE
U BBICTYIIAeT BKHBIM OOCTOSTEIECTBOM JJISI YCTaHOB-
JICHUSI HACTYIUICHHS YTOJOBHOH OTBETCTBEHHOCTH 32
comesiuaoe. Y. 1 cr. 22 VK VYkpauwHsl ycTaHaBIUBaeT
o0mmit Bo3pact, ¢ KOTOPOTO MOXKET HACTYIIaTh YTOJIOB-
Hasi OTBETCTBEHHOCTh JUIS JIUII, KOTOPBIM HCIIOTHIIOCH
16 et 70 MOMEHTA COBEPIIICHUS TPECTYIIICHHS, OHAKO
4. 2 ct. 22 YK YKpauHsI ornpenessieT MCUepbIBaIOIINH
MepeYeHb TPECTYIUICHUH, 3a COBEPHICHHE KOTOPHIX

" KpuminanpHe mpaBo Ykpainu. 3arajgpHa dvacTiHa @ [IpakTHKym :
Hapuansanii mocionuk / 1.I1. KozadeHxo Ta iH. ; 3a 3ar. pex. B.K. Marsiii-
yyka. Kuis : KHT, 2006. C. 74.

8 Tam xe.

° Xyrtopsiacbkuii O.B. KpuMmiHansHO-NIPaBOBa XapakTepUCTHKA HEHa-
JTaHHS JIOIIOMOTH 0CO00i, sika nepeOyBac B HEOC3MEUHOMY IS IKHUTTS
CTaHi : AMC. ... KaH[. opua. Hayk : 12.00.08. Kuis, 2013. C. 128.

1 KpuminansHuil Kozieke Ykpainu : 3akon VYkpainu Bix 05.04.2001
Ne 2341-111 / BepxoBna Pana Ykpaiuu. Bioomocmi Bepxosnoi Paou Ykpa-
inu. 2001. Ne 25. Cr. 131.
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MPEAYCMOTPEHA YTOIOBHAS OTBETCTBEHHOCTH IS JIHII,
JOCTHUTIINX IO MOMEHTa COBEpPIICHUS MIPECTYIUICHUS
Bo3pacra 14 jer!!.

CrocoOHOCTE JIMIIa OCO3HABaTh 3HAYEHHE CBOUX
JCHCTBUH, a Tak)Ke YNpPaBSITh HUMH SIBISETCS HE0O0-
XOOUMBIM  OOCTOSITETILCTBOM, KOTOpOE  OIpEAeysieT
YCTaHOBJIEHHE MHHHMAaJIBHOTO BO3pPAcTa B 3aKOHE IUIS
HACTYIUIEHHUS YTOJIOBHOM OTBETCTBEHHOCTH 2. JIMII0 CUM-
TAeTCsl OCTHUTIINM OIIPENCICHHOTO BO3PAcTa YTOJIOB-
HOU OTBETCTBEHHOCTH, HaYnHast ¢ 0 9aCOB CIICTYIOIINX
CYTOK, KOTOPBIC HACTYIIMIIN TIOCJIE THS €r0 POKIACHIU .

OHaKo CTOUT OOPAaTUTh BHUMAaHUE Ha TOT (DaKT, YTO
3a Ompe/ieIeHHBIC IPECTYIUICHNUS, KOTOPhIC HE YCTaHOB-
JICHBI B 3aKOHE, MOXKET HACTYNUTHh YTOJOBHAs OTBET-
CTBEHHOCTb, HalpuMep, ¢ 18 et unu ¢ 25 ner u yxazaH-
HOE TOJOKCHUE Pean3yercs, NMPH yCIOBHUH HAIHIUS
crenuansHoro cybobekra mpecrymienus't.  Ilemeco-
oOpa3HpIM cuutaeM MHeHme M.A. Xapp 0 TOM, 4TO
CYIIECTBYEeT HEOOXOOMMOCTb COCTAaBUTH OIpEAeICH-
HBIA TIEPEYCHb HOPM B YTOJIOBHOM 3aKOHE, KOTOPBINA OBl
MpeAyCMaTpHBajl HACTYTIICHHE YTOIIOBHOM OTBETCTBEH-
HOCTH MMEHHO ¢ 18 5er wnum ¢ 25 net, Benb CTpyKTypa
cocTaBa NPECTYIUICHHS TAKKe 3aBUCHUT M OT Bo3pacral®.

Urax, ct. 139 YK YkpauHbl HEe IPUHAUIEKHUT K TIpe-
CTYIIJICHUSIM, YKa3aHHBIM B 4. 2 cT. 22 YK YkpauHs! u,
YUUTHIBasI JaHHBIH (aKT, CYNTaeM HEOOXOOMMEIM yKa-
3aTh, YTO YTOJIIOBHAS OTBETCTBEHHOCTH 32 TAKOE IPECTY-
IUIeHHEe, KaK HeOKa3aHNe TOMOIIN OOJFHOMY MEIHIIIH-
CKHM pa0OTHHKOM, HacTymaet ¢ 16 Jier.

BaxHbIM ITpr3HAKOM CYOBEKTA MPECTYIUICHHS, B TOM
Yyuclie U CyObeKTa HEOKa3aHWs IOMOINUW OOJBHOMY
MEIUIMHCKUM Pa0OTHUKOM, SBISETCS BMEHSICMOCTE.
To ecTs BMEHSIEMOCTH SABJISIETCS OOS3aTENBFHBIM yCIIO-
BHEM YTOJIOBHOHM OTBETCTBEHHOCTH, & TAK)KE BHICTYIIACT
OIHAM W3 OOIINX IPHU3HAKOB CyOBEKTa OTHEIHHOTO
MPECTYIUIEHHS 6,

VYK VYkpauHBI YCTaHOBIICHO, YTO CyOBEKTOM JIFOO0TO
MPECTYIUICHHS MOXET OBITb HE TOIBKO BMEHSIEMOE
(ct. 19 YK VYkpauHbl), HO U OTPaHUYECHHO BMEHSIEMOE
(ct. 20 YK VYkpauns) muro!”. U. 1 ct. 19 YK Vipaunst
OTIPEIETICHO, YTO BMEHSIEMBIM SIBIISICTCS JIUI0, KOTOPOE
BO BpeMs COBEpPIICHUS NPECTYIUICHUS OBUIO CITIOCOOHO
OCO3HAaBaTh CBOM JICHCTBHS WM O€3IEHCTBHE, a TAKKE
MOIJIO YIPaBISATh HUMH, OJHAKO B COOTBETCTBHU
¢ 4. 2 ct. 19 YK VYkpauHbl HEBMEHSEMBIM SIBISIETCS

' Kpuminanbuuil kozmekc VYkpainu : 3akon VYkpainu Bim 05.04.2001
Ne 2341-111 / BepxoBHa Pana Ykpaiuu. Bioomocmi Bepxosnoi Paou Yxpa-
inu. 2001. Ne 25. Cr. 131.

12 KpuMiHaneHe NpaBo YKpaiHW. 3arajgbHa dYacTWHA @ [IpakTHKyM :
Hapuanbhuii nocionuk / LI1. Ko3auenko Ta iH. ; 3a 3ar. pen. B.K. Marsiii-
yyka. Kuis : KHT, 2006. C. 76.

13 Tam xe.

14 Xapp 1.0. Cy0’eKT 37I04HHIB MMPOTH JKUTTS OCOOM: IpobIeMH Teopii
i npaktuku. FOpuouyna nayka. 2016. Ne 4(58). C. 148—-149.

15 Tam xe. C. 149.

16 KpumiHanpHe MpaBo YKpaiHW. 3araibHa dacTuHa : [IpakTHKyM :
Hagpuanbhuii nocionuk / LI1. Ko3adenko Ta iH. ; 3a 3ar. pen. B.K. Marsiii-
yyka. Kuis : KHT, 2006. C. 74.

7 KpuMmiHaneHUI Kozeke Ykpainu : 3akoH Ykpainu Bix 05.04.2001
Ne 2341-111/ BepxoBHa Pana Ykpainu. Bioomocmi Bepxosnoi Paou Ykpa-
inu. 2001. Ne 25. Cr. 131.
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JIUII0, KOTOPOE BO BPEMs COBEPIIEHHS MPECTYIICHHUS,
npenycmorperHoro YK Ykpaunsl, He ObIJIO CTOCOOHO
OCO3HaBaTh CBOM JCHCTBHS WM O€3IEHCTBHE, WIIN
YOPaBJISITh HUMH, B PE3yJIbTare HAMYHs y HEro Bpe-
MEHHOTO MCHXHYECKOTO PacCTPOWMCTBA, XPOHHYECKOTO
TICUXWYECKOTO 3a00JieBaHMs, CIIa0OyMHUs WM WHOTO
00JIE3HEHHOI'O COCTOSHMA IICUXUKH 'S,

B noxTpuHE yroioBHOTO TpaBa OOIIENpPU3HAHHBIM
SIBIISICTCSI TOT (DAKT, YTO HEBMEHIEMOCTh XapaKTepU3y-
eTCsl IByMSI KpUTCPUSMHU: 1) FOpUAMYESCKUHN U 2) MeIu-
muHcKkui”’. HOpuaudyeckuii KpuTepuil COAECPKUT JBa
MpHU3HaKa: 1) WHTEIUIEKTYyallbHBIA MPHU3HAK, COIIACHO
KOTOPOMY, JIUIIO HE CIIOCOOHO OCO3HABaTh OMACHOCTH
CBOMX NIEWCTBUU WM Oe3leUCTBUS M 2) BOJIEBOM MpHU-
3HaK, KOTOPBIi IpeaycMaTpruBaeT HEBO3MOXHOCTH JIMIIA
YIPaBJISITh CBOMMH JICHCTBUSMU BO BPEMsI COBEPIIICHHUS
HUM NOPECTYIUICHUS; MEAUIMHCKUN KPUTEPUN MPEATIO-
JlaraeT HAJTMYHE Yy JIUIA IICHXHYSCKUX PACCTPOMCTB WIIN
0OJIE3HEHHBIX COCTOSIHUW TICUXWUKH, KOTOPBIE MOTYT
OBITh TPEANOChUIKAaMH  HeBMeHseMocTH?.  OmHaKo
HAJIMYHEe MEIUIUHCKOTO KPUTEPHS SBISCTCS TOJIBKO
OCHOBaHHWEM JIJIsl ONPENEIICHUST FOPUINICCKOTO KpHTe-
pHUsl HEBMCHSEMOCTH, C TIOMOIIbIO KOTOPOTO OKOHYA-
TENBHO YW YCTAHABJIMBAETCS COCTOSHHE HEBMEHSEMO-
cru?l.

VYuuTeIBasg BHINIECKA3aHHOE, CYMTAEM HEOOXOIM-
MBIM PaCCMOTPETh MPU3HAKH FOPUINUECKOTO KPUTECPHUS
HEBMCHSIEMOCTH B KOHTEKCTE CyOBEKTa MPECTYIUICHUS
HEOKa3aHWEe TOMOIIU OOJILHOMY MEIUIIMHCKAM PaboT-
HukoM (cT. 139 YK Vkpaunnsr).

[lo HameMy MHEHWIO, WHTEIUIEKTyallbHasl COCTaB-
JSAONIAas  IOPUANYSCKOTO KPUTEPUS HEBMEHSEMOCTHU
xXapaktepusyercs: 1) HECIMOCOOHOCTBIO (PH3UUECKOTO
muna (MEIUIIMHCKAKA pabOTHHK) OCO3HATh HallM4He
OITACHOTO W/MJIH KPUTHYECKOTO IS )KU3HU U 3IOPOBBS
(PU3HNOTIOTHYECKOTO H/HJIHM MaTOJIOTHYECKOTO MpoIecca,
B KOTOPOM HaXOJWTCS APYroe JIUIO; 2) HEeCIOCOOHO-
CThIO (PU3UYECKOTO JHUIa (MEIUIIUHCKOTO PabOTHHKA)
0CO3HATh, YTO COOCTBEHHOE O€3IeHCTBHE B BHJIE HEO-
Ka3aHusl MEIMIIHHCKON ITOMOIIY WX JCHCTBHE B BHIIE
OTKa3a B OKa3aHWW MEIMIIMHCKOM ITOMOIIM HE JIMKBH-
JUPYeT WM He MOXKET JIMKBUJIUPOBATH OMACHBIN W/WIN
KPUTHYECKUN JUTS KH3HH M 370POBbs (hHU3HOJIOTHYC-
CKHU /WM TTATOJIOTHYECKOE TPOIIecC, B KOTOPOM Haxo-
JATCSI IPYTOE JIUII0, U KOTOPBIH MOXKET IOBJICYb TSIKKHAE
MOCIIEICTBUSA HITH CMEPTh JAPYTOro JIUIIA.

BoseBas cocrapisonias IOPHAAICCKOTO KPUTEPHUS
HEBMCHSIEMOCTH XapaKTepHu3yeTcs: 1) HeCroCOOHOCThIO
¢usnyeckoro Jymna (METUIIMHCKHA PAaOOTHHK) CO3HA-
TENBHO W CaMOCTOSTENBHO BBIOHPATH OIpPECICHHOE
noBejicHue (0e31eHCTBUE B BUIC HEOKA3aHUS MEUIINH-

18 KpuminansHuil kozmeke Ykpainu : 3akon VYkpaiuu Bix 05.04.2001
Ne 2341-111/ BepxoBHa Pana Ykpainu. Bioomocmi Bepxosroi Padu Ykpa-
inu. 2001. Ne 25. Cr. 131.

!9 KpuminanbHe mpaBo VYkpaiHu. 3aranpHa 4YacTHHa @ lIpakTHKyM :
Haguanbuuit nociouuk / LIT. Kozadenko Ta iH. ; 3a 3ar. pen. B.K. Marsiii-
gyka. Kuis : KHT, 2006. C. 75.

2 Tam xe.

2! Tam xe. C. 76.
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CKOY OMOIIY MJTH JEUCTBHE B BUJIE OTKA3a B OKa3aHUU
MEUITUHCKOW TOMOIIM) U 2) HECIOCOOHOCThIO (hU3H-
YEeCKOro Jnuma (MEIUIMHCKAKA paOOTHHK) YIPaBISATh
B JAJILHEMIIIEM TaHHBIM IIOBEICHHUEM.

Crout 06paTuTh BHUMaHHE Ha TO, YTO MEAUIIUHCKUE
PabOTHHKH OTIPEEIIAIOTCS KaK JOJDKHOCTHBIC JIMIA TTPH
YCJIOBUH, YTO JTH JIUIA 3aHUMAIOT PYKOBOISIIINE JOTK-
HOCTH H BBITIOJHSIFOT OPraHU3aIllMOHHO-PACTIOPSIUTEIb-
Hble (YHKIMH (HampUMep, 3aBEAYIOIINE CTPYKTYPHBIX
MOJpa3IeNIeHU I yUpexKIeHUs 3ApaBOOXPAHEHUS U TaKOe
podee), a TakXKe JIUIa, KOTOPhIe BPEMEHHO UCTIOTHSIOT
3TU 0053aHHOCTH (JIKYPHBIN Bpad), WM JIUIA, BHITTOJ-
HSIOIINE aJMUHUCTPATUBHO-XO3SMCTBEHHBIE (YHKIIUU
(HampuMep, IIaBHAs METUIIMHCKas cecTpa M cecTpa
MEIUIMHCKAsE CTapimnas ),

OnHaKko yKa3aHHbBIC JIMIA TakXe OOBIYHO BBIMOJI-
HAIOT KU TpodeccHoHanbHble (QYyHKIMH (HarmpuMmep,
10 OKAa3aHMWI0 MEAWIMHCKOM momorw). Hampumep,
Bpad-0TaIbMOJIOT, KOTOPHIM TaKKe 3aHUMAET JOJIK-
HOCTh 3aBEAYIONIETO CTPYKTYPHBIM IIO/Ipa3/ieiCHUEM
VUPEKICHHS 3APABOOXPAHEHUS, BO BpeMsI ITPOBEACHUS
oTiepaly BHIMONHSAET HE JODKHOCTHBIE 0053aHHOCTH,
a OCYIIECTBISIET CBOM mMpodeccrnoHanbHble (YHKINH.
Mpsi cornachbl ¢ MmHeHUeM A.I. bepuna, uto He 3aHU-
Maemasl JIOJDKHOCTh, a UMEHHO npodeccus ((HyHKIH-
OHaJbHAs TMPHHAUICKHOCT) SIBIACTCS PEIIAIONUM
(hakTOpOM /17151 YCTAHOBJICHHUS CyOBEKTa MPECTYIUICHUS,
npeaycmorpentoro ct. 139 YK Vkpaunsi®.

CTOUT OTMETHTh, YTO MEAMIIMHCKUN PaOOTHHK Kak
CHCIHATIbHBIN CYOBEKT MPECTYIUICHHS, TIPETyCMOTPEH-
Hb1# cT. 139 YK Ykpaunsl, He SBISETCS JOIKHOCTHBIM
JIUIIOM, BEJlb BO BPEMS MCIIOJHEHHS CBOMX MPOQecCH-
OHAJIBHBIX O0SI3aHHOCTEH, B YaCTHOCTH BO BpeMs OKa-
3aHUS MEIUIUHCKON TMOMOIIM, OH HE OCYIIECTBIACT
OPTraHU3aIMOHHO-PACTIOPAIUTEIBHBIX WA  aJMUHH-
CTPaTHUBHO-XO3MCTBEHHBIX (DYHKIIUH.

Y. 1 ct. 74 3axona Ykpaunsl «OCHOBBI 3aKOHO/IA-
TEJIBCTBA YKPAWHBI O 3PABOOXPAHEHUN» OIPENEIeHO,
YTO MEJUIMHCKYIO JIEITEIHOCTh MOTYT OCYIIECTBIISATh
TOJILKO JIUIIA, TIOJYYHBIIHE COOTBETCTBYIOIICE CIEIIH-
anpHOE 00pa3oBaHME, a TAKXKe MPHU YCIOBUHU, YTO OHHU
COOTBETCTBYIOT €IUHBIM KBATH(UKAITMOHHBIM Tpebo-
Banusam*, U, 1 ¢T. 75 yKa3aHHOTO IOKyMEHTA YCTAHOB-
JIEHO, YTO MOJITOTOBKY, MIEPETIOATOTOBKY U IOBBIIICHHE
KBATH(PUKAIUN MEIUIIMHCKUX PaOOTHHKOB OCYIIECT-
BIISIIOT CpEIHWE CHelHajbHble W BBICIIHE Y4eOHBIE
Y Hay4HBIC YUPESKICHUSA, a TAKKE 3aBEIICHHUS MOBBIIIIC-
HUSI KBATH(DUKAIUK U [IEPEOATOTOBKH KaJpoB>,

2 JloBinHuk KBasmiikauiiHUX XapakTepucTHK npodeciii mpariBHUKIB.
Bunyck 78 «OxopoHa 310poB’si» : Haka3z MiHicTepcTBa 0XOpOHH 310pOB’ st
Vkpainu Bix 29.03.2002 poxy Ne 117. URL : https://zakon.rada.gov.ua/
rada/show/val17282-02 (nara 3BepHenns 07.06.2020).

3 Bepmito O.I. KpuminanbHa BiNOBiTaIbHICT 32 HEHaIAHHS JOIIOMOTH
XBOPOMY MEIUYHHUM MPALIBHUKOM : JIUC. ... KaH[. Fopuj. Hayk : 12.00.08.
Kuis, 2018. C. 135.

2+ OCHOBH 3aKOHOJIABCTBA YKpAiHU PO OXOPOHY 310pOB’s : 3aKoH YKpa-
iHr Bix 19.11.1992 Ne 2801-XII / BepxoBHa Pana Ykpainu. Bimomocti
Bepxosroi Pagu Yipainu. 1993. Ne4. Cr. 19.

% Tam xe.
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To ects, HanpuMep, KBATH(PHUKAIUOHHBIMH TPeOO-
BaHHUSMHU K JTOJDKHOCTH «CECTpa METUIIMHCKASD) SIBIISI-
€TCs HAJIMYKE Y JIMIIA HEMOJIHOTO BBICIIETro (MJIamIimil
CICHHANNCT) WIH 0a30BOr0 BBICIIEr0 O00pa30BaHUS
(bakanaBp) WUMEHHO MO HampaBleHHIO «MenuuHay,
a Takke crenuanbHOCTH «CeCTpHHCKOE NeNoy» WIN
«JleuebHOE NEenmoy», WK «AKYIIEPCKOE JICNOY; CIielua-
Ju3anus 1Mo npodo paboTsr; B ToM uncie 6e3 Tpedo-
BaHUi K CTaxy paboTh*®,

MenunuHckre pabOTHUKH 00s3aHBI OKa3bIBATH CBO-
EBPEMCHHYI0O M KBaJH(DUIIPOBAHHYIO MEIUIUHCKYIO
MOMOIIIb, & TAKXKE OKa3bIBaTh HEOTIIOKHYIO MEIUIIMH-
CKYIO TTIOMOIIIb HE TOJBKO B CIy4ae HECYacTHOTO CIIy-
9as, HO ¥ B IPyTUX IKCTPEMAIbHBIX CUTyalusX (1. a, O
4. 1 ct. 78 3akoHa Ykpanasl «OCHOBBI 3aKOHOJIATEIb-
CTBa YKPauHbI O 3[[paBOOXPAHCHUI» )>.

Crout 00paTUTh BHUMaHUE Ha TOT (DAKT, YTO MEIU-
IIUHCKAsl TIOMOIIb OKa3hIBACTCS MEIUIIMHCKIM paboT-
HUKOM B TIpelnenax CBOed NpuOOpEeTeHHOH Crenu-
aTbHOCTH, TO €CTh, Kak yTBepxkaaer M.UM. Topenwuk,
¢benpamepy He MOXKET OBITh MHKPHUMUHUPOBAHO HEO-
Ka3aHWe MEIUIIMHCKON TOMOIIM, €CJIM OH HE COBEp-
A PE3SKIUI0 JKENMyAKa, BeOb NAaHHOE BMeEIIaTellb-
CTBO BBIXOJUT 32 MPENENBI €ro MpaB U 00sS3aHHOCTEH,
OJHAKO NAaHHOMY MEIHIMHCKOMY PaOOTHHKY MOXKET
OBITh MHKPUMUHHPOBAH TOT (PaKT, YTO OH HE BBHI3BAI
CICIMATKCTA U HE TPAHCIIOPTHPOBAJ €r0 B COOTBET-
cTByMolIee JeueOHoe yupexaenue’. I.B. Yeborapesa
OTMEYaET, YTO CIICHUATKUCTHI, KOTOPHIC 3aKOHHO U Ha
npodeccroHaIbHOW OCHOBE MPEAOCTABISAIOT Jieueo-
HO-TIPO(UIAKTUIECKYIO TOMOIIb JIUIIAM BHE YUPEK-
JCHU 37JpaBOOXPAHEHUS, ONPEIEISIOTCS 3aKOHOM Kak
MEIUIUHCKIE paOOTHUKH, TO €CTh 3aHUMAIOTCS OIpe-
JCICHHBIMH BHJAMH MEIUIIMHCKOW JEATCIbHOCTU
B TIOPSIIKE TIPEANIPHHAMATEIHCTBA, IMESI COOTBETCTBY-
IOIIYIO JIHIEH3UI0?”. B 4acTHOCTH, Ba)KHBIM MpH3HA-
KOM B YCTaHOBJICHHH Y JIUIA CTaTyca MEIHIIMHCKOTO
pabOTHHKA SIBISCTCS HAJHYUE TPYAOBOTO JOrOBOpa
C OIpeaeICHHBIM MEIUIIMHCKUM yupexaeHuem>’.

Me1 cuutaem 1ienecoodpazubiM mEeHre V.H. ®uib,
KOTOpasi yBEepeHa, UYTO OJHUM U3 CIICIHATbHBIX MPH3HA-
KOB CyObEKTa MPEeCTyIUICHUS (MEIUIIMHCKOTO paboT-
HUKA) SIBJISACTCS BHIIOJHEHHE HUM MPOGECCHOHATBHBIX
00s13aHHOCTEN II0 OKAa3aHUI0 MEIUIMHCKONW ITOMOILU.
YduThIBas CKa3aHHOE, MEIUIUHCKHMHU pPaOOTHUKAMU
ClieflyeT CYMTarh MPO(EeCCHOHATOB C MEIUIHHCKAM

26 JloBigHUK KBaniikal[iHHUX XapaKTEepHCTHK podeciil mpaiiBHUKIB.
Bunyck 78 «OxopoHa 310poB’si» : Haka3 MiHicTepcTBa OXOpOHH 3710-
poB’st Ykpainu Bix 29.03.2002 poxy Ne 117. URL : https://zakon.rada.gov.
ua/rada/show/val17282-02 (nara 3Bepuenus 07.06.2020).

27 OCHOBHM 3aKOHOJABCTBA YKpAiHM MPO OXOPOHY 30pOB’st : 3aKoH YKpa-
Tam Big 19.11.1992 Ne 2801-XII / BepxoBha Pana Ykpaiuu. Bioomocmi
Bepxoenoi Paou Vipainu. 1993. Ne 4. Cr. 19.

2 Topennuk U.W. Ksanmupukaiusi OpecTyIUIeHHH, ONACHBIX JUISL KU3HU
1 310poBbst. MuHCK : M3narenseTBo «Boimmiimas mkonay, 1973. C. 206.
2 YeporaproBa ['B. KpumiHanbHO-IIpaBoBa OXOPOHA IPABOMOPSAKY

y cdepi MeAMYHOI TisUTBHOCTI : JIUC. ... JIOKT. ropua. Hayk : 12.00.08.
Kuis, 2011. C. 271.
30 Tam xe.
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oOpa3oBanueM (Bpadyeil) W MIIAIIIMX CICIUATNCTOB
C MEIUIIMHCKAM O0pa3oBaHHeM (B YaCTHOCTH MeEIH-
UHCKHX cecTep, (eNbAIepoB, akyImepok)®!.

O6ocHOBaHHOH MbI cuntaeM mo3uiuio I.A. HoBu-
KOBa, KOTOPBIH YTBEpKIOACT, 4TO (papMarieBTHl M IPO-
BH3OpPHl HE SIBIICTCS MEAUIIMHCKAMH DPaOOTHUKAMH,
B YaCTHOCTH, y HUX HE TOJIHKO OTCYTCTBYET COOTBETCTBY-
folIee CrenuansHoe o0pa3oBaHKe, HO OHH M HE COOT-
BETCTBYIOT EINHBIM KBaTH()UKAIIMOHHBIM TPEOOBAHHSM
IUTSL 3aHATHS JOJDKHOCTEH MEIUIMHCKUX PaOOTHHKOB,
a TaKKe OCYIIECTBICHHE MEIUIIMHCKOW NEesTeNbHOCTH
HE OTHOCHTCS K HX JOIDKHOCTHBIM OOSI3aHHOCTSIM, BEIb
B cooTBeTcTBUH ¢ OCHOBaMH 3aKOHOAATEIHCTBA YKpa-
WHBI O 3APaBOOXPAHEHUH OHH OCYIIECTBILIIOT (hapma-
[EBTUYECKYIO IESATEILHOCTH .

CrenuanbHbIM CyOBEKTOM (MEIMIIMHCKHM paboT-
HUKOM) TIPECTYIICHUS, TPEeycMOTpeHHOTO CT. 139 VK
YKpauHbI, MOKET OBITh KaK TpakJaHWH YKpauHbI WIH
WHOCTpaHel, Tak W JuIo 0e3 rpakmanctsa. B coot-
BETCTBUHU cO CT. 74 3akoHa YkpanHbl « OCHOBBI 3aKO-
HOJATENbCTBA YKPAWHBI O 3IPaBOOXPAHCHHUM» yCTa-
HOBJICHO, YTO JIMIA, TPOUIEAIINE METUIIMHCKYIO
MOATOTOBKY B YYEOHBIX 3aBElCHUSAX 3apyOeKHBIX
CTpaH, MOTYT JOITyCKAaThCS K OCYIIECTBICHHUIO IPO-
(eccHOHANBHON NEesATeNbHOCTH, B YaCTHOCTH, IOCTE
MPOBEPKH MX KBATHU(HUKAINN B YCTAHOBICHHOM MUHH-
CTEPCTBOM 3/IpaBOOXPAHEHHS YKPaWHBI HOPSIIKE, €CIH
TOJBKO WHOE HE NPEIyCMOTPEHO 3aKOHOAATEIECTBOM
WA MSKIYHApOTHBIMHU JOTOBOPaMH, B KOTOPBIX YKpa-
HWHa MPUHUMAET ydacThe’.

C menslo ONpeNeNIeHns] COOTBETCTBUS YPOBHS KBa-
TUGUKAIMHA TaHHBIX JIAI KBATU(PUKAIIMOHHBIM Tpebo-
BaHMSAM UM MOTYT OBITH OIPEACICHBI JOTIOIHUTEIEHBIC
ycoBus: 1) uist Bpadei: a) MOATOTOBKAa B MHTEPHATYPE,
0) Ha Kypcax CIelUaIn3allii, B) CTAXKHPOBKA C TPUCBO-
SHHEM / TIOATBEPKICHUEM 3BaHHs Bpaya-CIeIHAINCTa,
T') Jerajau3amnus KBaTu(pUKAIIMOHHON KaTeropuu; 2) s

31 @ine .M. KpuminanbHO-IpaBoBa Ta KPUMIHOIOTIYHA MPOTH/IS HEHa-
JIOKHOMY BHKOHAHHIO NpodeciiHuX 000B’sI3KiB MeAMYHUM abo ¢ap-
MAaIIeBTUYHUM MPAI[iBHUKOM @ JHC. ... KaHA. topua. Hayk : 12.00.08.
Kuis, 2018. C. 97.

32 HogikoB J1.0. Oco0auBOCTI MPaBOBOTO PETrYMIOBAHHS [PALli MEIHIHIX
MPaliBHUKIB : JHC. ... KaHA. Iopux. Hayk : 12.00.05. Xapkis, 2013. C. 52.
3 OCHOBH 3aKOHOIABCTBA YKpPAlHU PO OXOPOHY 3M0POB’s : 3akoH YKpa-
T Big 19.11.1992 Ne 2801-XI1 / BepxoBna Pana Ykpaiuu. Bioomocmi
Bepxoernoi Paou Yxpainu. 1993. Ned. Cr. 19.

22

The subject of the crime of failure ...

CIEHAINCTOB — KYPChl CHELUATH3alHN WIH YCOBEp-
[IICHCTBOBAHUS >,

CornacHo JIeHCTBYIOIEMY 3aKOHOJAATEIhCTBY YKpa-
UHBI OTCYTCTBYIOT JOCTATOYHBIC OCHOBAHUS ISl 00be-
JUHCHUS MEIUIIMHCKOTO U (papMaleBTHIECKOro paboT-
HUKa B OJIHO MOHSTHE C IETbI0 0003HAUEHHS CyOBheKTa
OIPE/IENICHHOTO MPECTYILICHUs, BE/lb HEMpPEeLyCMOTpe-
HUE KaK OTIIEIBHOTO CYyOhEeKTa IIPECTYIUICHUS (hapMarieB-
THYECKOr0 pabOTHHKA BCJIEACTBUE MPOTUBOPEUYUBOTO
TOJIKOBAHHUSI HOPM DETYJISATHBHOIO 3aKOHOJATEIbCTBA
MOXET IMPHUBECTH K O€3HAKa3aHHOCTH OOILECTBEHHO
OITACHOTO MOBeACHNUS (DapMaIleBTHIECKMX PAOOTHHKOB.

BoiBOABI

Ha ocHOBaHMH TpOBEAEHHOTO HAMH HCCIIEIOBAHHS
CUNTaeM HEOOXOIMMBIM YTBEP)KIATh, YTO MEIWIIMH-
CKHil pabOTHHK SBISIETCS CIICIMAIBHBIM CYOBEKTOM
HCCIIENYEeMOTo TPECTYIUICHUS, a Takxke chopmupo-
BaTh COOCTBEHHOE OIpeNeNieHHe MOHATHS «MEIUIMH-
ckuil paboTHUK» B KoHTekcTe cT. 139 YK Vkpauwsl,
B YAaCTHOCTH 1TO (pru3nveckoe BMEHSIEMOE JTUII0, KOTO-
poe I0 MOMEHTa COBEPILIEHHS MPECTYIUICHHUS JOCTHUIIIO
BO3pacta 16 JeT, KoTOpoe MMEET BBICIIeE WU CpeaHee
MEIUIIMHCKOE WM WHOE CIIeMHalbHOe 00pa3oBaHHE,
U TIONYYWIIO €TO B YCTAHOBJICHHOM 3aKOHOM ITOPSIKE,
paboTaeT B TOCYIApCTBCHHOM IWIH KOMMYHaJb-
HOM, WJIM YacTHOM YUPSKICHHUH 3IpPaBOOXPaHCHUS,
W SBISIETCS (DU3UYECKAM JIUIOM-IIpeATpUHIMATe-
JeM, KOTOpO€ 3apeTHCTPUPOBAHO M HUMEET JIUICH3UIO
Ha OCYIICCTBICHHE XO3IHCTBEHHOH NEATEIBHOCTH II0
MEIUIIMHCKOM TMPaKTHKe U COIACHO ICHCTBYIOIIEMY
3aKOHOJATENBCTBY O00S3aHO OKA3bIBAaTh METUIIHHCKYIO
TIOMOTIIG JTFOOOMY JIHITY, KOTOPOE B HEH HYKIACTCs, €CITN
HUMEETCS] BO3MOXKHOCTb, & TAKXKE OTCYTCTBYIOT IPEIIST-
CTBHS IJISl BBITIOJHEHUS NEHCTBUI, KOTOpPBIC JINKBUIN-
PYIOT OIIACHOCTH JIJISI )KU3HH U 30POBbSI IIOTEPIICBILIETO.

3 Tlopsiiok HajaHHs TpaBa Ha NMpPodeciiiHy AiSUIBHICTH B YKpaiHi oco-
Oam, sIKi IPOHIILIM MeAnYHY a00 (apMaleBTUYHY ITiATOTOBKY B HAaBYaJb-
HHX 3aK/IaJiax iHO3eMHHX KpaiH : 3aTBEpIDKEHO Haka3oM MiHicTepcTBa
0XOpoHHU 3710poB’st Ykpaiuu Bin 19.08.1994 poxy Ne 118-C (y penakuii
Haka3y MiHicTepcTBa OXOPOHH 370poB’st Ykpainu Bix 27.06.2006 poky
Ne 410). URL : https://zakon.rada.gov.ua/laws/show/z0218-94 (nara
3BepHeHHs: 07.06.2020).

3% Banabko B.B. KpumiHanbHa BigmOBiAANBHICTS MEANYHUX MpALliBHHU-
KiB 3a 3JIOYMHH TPOTHU XKHUTTS Ta 370POB’Sl OCOOM : JHC. ... KaH/. FOPHUJI.
Hayk : 12.00.08. Kuis, 2012. C. 154.
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Submitting a complaint and preparing criminal cases for proceedings
under the Austrian Code of Criminal Procedure 1873
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Postgraduate Student of the Department of History
of the State, Law and Political Law Teachings

of Ivan Franko National University of Lviv, Ukraine

The article investigates the issue of submitting a complaint and preparing criminal cases for proceedings under
the Austrian Code of Criminal Procedure 1873 on the example of archive cases. It describes the procedure for
initiating criminal proceedings and defines those criminal acts that were the subject of private and public prosecution.
It was noted that in order to initiate a private prosecution, it was necessary to indicate only the fact of the crime
and express the desire to punish the offender. It is underlined that the introduction of preliminary investigation in
criminal proceedings, which preceded the main investigation, was an innovation of the Austrian Code of Criminal
Procedure 1873. The authority of the investigating judge who conducted the preliminary investigation to terminate
or close the investigation is specified. The preparatory stage is characterized as a stage of criminal proceedings,
which included: interrogation (interrogation), investigation, introduction of an act of prosecution. An extract from
the protocol of interrogation of Ukrainian public and political figure Ivan Franko in 1877, who was accused of spreading
socialist propaganda and belonging to a secret society, was analyzed. It was noted that only with the introduction
of an indictment did the suspect formally become the accused and a full party to the criminal proceedings. It was
concluded that the Austrian Code of Criminal Procedure 1873 contained a wide list of persons who could not be
questioned as witnesses compared to the current Code of Criminal Procedure of Ukraine. The provisions of the code
which contravened the principle of the prosecution on which Austrian criminal proceedings were based, according
to which the prosecution could be ordered by the second instance courts, are cited. The norms concerning the content
of the indictment under the current Criminal Procedure Code were compared with similar provisions of the Austrian
Code of Criminal Procedure 1873. It is stated that the main preparatory actions of criminal cases for the trial
were to determine the composition of the court, the date of the trial, to ensure timely summoning of all parties to

the proceedings to the main trial, in particular witnesses, and to prevent the accused.

Introduction

The current state of state-building in Ukraine is con-
nected with a significant reform of criminal proceedings
and meets generally recognized international stand-
ards for the protection of human rights and freedoms
and the administration of justice. During the improve-
ment of criminal proceedings in modern Ukraine it is
important to take into account not only international
legal experience, but also national one.

Of particular interest is the historical and legal
analysis of criminal proceedings as a mechanism to
protect the rights and interests of individuals, society
and the state in the courts of the Austro-Hungarian
Empire on the example of Galicia. That is why it is
impossible to study the stages of criminal proceedings
in the judicial bodies of Galicia without an objective sci-
entific study of historical legal both national and interna-
tional experience. In this regard, the purpose of the arti-
cle is to investigate the peculiarities of the legislative
settlement of a complaint and the preparation of crimi-
nal cases for trial under the Austrian Code of Criminal
Procedure 1873.

Presenting main material

A characteristic feature of the European modern
criminal proceedings of the XIX century was the dif-
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ferentiation of the function of court proceedings from
the collection of evidence. The Inquisition process,
which has been used in Galicia for centuries, provided
for a double role for the judge — to collect evidence
and try the accused on this basis. Modern criminal pro-
ceedings transferred the function of collecting evidence
to the parties to the proceedings, and the judge was only
free to evaluate the evidence collected and presented'. It
was the need to collect evidence and evaluate its imple-
mentation that determined the existence of two stages
of the trial: preliminary preparation (preparatory doing)
and main proceedings (punishment)?.

The opening of a criminal case under the Aus-
trian Code of Criminal Procedure 1873 was preceded
by a report of an offence and the filing of a complaint
(statement) (§ 2)°. Such a report may be made directly
by the victim or his authorized deputy (private com-
plaint) or a public authority representative (procurator)
for acts that have been the subject of public prosecution.

The subject of the private prosecution was such crim-
inal acts as theft, offences against honour, traffic safety,
correspondence secrecy, copyright, intellectual property,

' Prawnik. Lwow. Rok V. 7 stycznia. 1874.

2 Szyprowski B. Postepowanie sprawdzajace w procesie karnym. URL:
https://pk.gov.pl/wp-content/uploads/2013/12/323e5c64b21a922fda7e4
69b945d8f1.pdf [15.05.2020].

3 Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 16.
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patent law and the like. To initiate a private prosecu-
tion, it was enough to indicate only the fact of the crime
and express the desire to punish the offender®.

The subject of public prosecution included acts that
threatened public security. It is worth noting that in such
offences Austrian law classified, in particular, verbal
abuse of the honour and dignity of the Emperor, the army
and navy, public officials and religion. The fonds
of the Central State Historical Archive of Ukraine in
Lviv contain several Voruntersuchung The Austrian
CPC 1873 set a clear deadline for filing a complaint —
no later than six weeks after the crime was committed.
According to the explanation of the Ministry of Justice
of 28 February 1879, it was the date on which the crime
was committed and not the date on which it became
known, that was considered as the starting point for
setting time limits’. The prosecutor must familiarize
himself with all reports of crimes, including anony-
mous ones. The prosecutor also had the right to apply
to the court for a preliminary investigation of the case,
to request a house search and the like. It should be
noted that in this context legal researchers note that
the division of competence between the investigating
judge and the prosecutor is not clearS. If the prosecu-
tor, who was acquainted with the report on the crime,
found sufficient grounds, he submitted to the court on
the beginning of the preliminary (initial) investigation
(Voruntersuchung)’.

The introduction of the preliminary investigation
into the process that preceded the main investigation
was an innovation of the Austrian CPC 1873%. After
the preliminary investigation, the investigating judge
referred the case to the court. The Austrian CPC 1873 set
the time limits for filing a case with the court within one
month and if the case was very important, faster (§ 94)°.

The investigating judge conducted a preliminary
investigation and issued a decision to terminate or
close the investigation'?, albeit with certain restric-
tions. Thus, on the one hand, the investigating judge
has the right to close the investigation independently
if there are sufficient grounds for the prosecutor to file
a conviction against the suspect (§ 111). On the other
hand, the decision to terminate the investigation, if it did
not give rise to charges, was taken by the investigating

4Xyno6a H. Ascrpiiiceknii KpnmiHanpHO-TIporiecyanbHHI  KOIEKC
1873 poky Ta ioro 3actocoByBaHHS Ha Teputopii [anuunnu. PiHaHcu
impaso. 2009. Ne 2. C. 420.

3 Ustawa o postgpowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 19.

¢ Koredczuk J. Postepowanie przygotowawcze. Redakcja naukowa
Ryszard A. Stefanski. Warszawa: Wolters Kluwer, 2016. S. 73.

71bid. S. 165.

8 Gondek M. Austriacka procedura karna z 1853 i 1873 roku w praktyce
orzeczniczej sadow krakowskich. Studia z Dziejow Panstwa i Prawa.
2013. No 1. S. 246.

° Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakéw: Naktadem Leona Frommera, 1911. S. 171.
10'S. Walto$. Sedzia $ledczy — rys historyczny. Nowy model postgpowania
przygotowawczego — sedzia Sledczy. Warszawa, 22 marca 2010. S. 18.
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judge at the request or with the consent of the prosecu-
tor or in the absence of such consent, with the approval
of the Council Chamber (Ratskammer)” (§ 109)'.

The preparations were in the interest of both par-
ties, as they provided an opportunity to prepare in detail
for the main consideration of the report'>. The pre-
paratory phase began with the opening of the criminal
case and ended with the court ruling on the beginning
of the proceedings (main trial). This phase included
the following stages: 1) interrogation (inquiry) 2) inves-
tigation; 3) introduction of the act of prosecution'.

The purpose of the interrogation (inquiry) was to
find out whether a crime has indeed, been commit-
ted, who can be suspected of having committed it,
and whether there are sufficient grounds for the pros-
ecutor to seek legal proceedings'®. Practice shows that
the suspect, the victim, the witnesses could have been
questioned. The means of questioning consisted in
1) questioning suspects and persons who might have
known something about the crime or the offender;
2) gathering the necessary information about the sus-
pect, finding out the motives for his or her actions, his
or her attitude towards the victim, his or her charac-
ter and behaviour; and 3) conducting an investiga-
tion and other actions that arise from the substance
of the questioning. Comprehensiveness and objectivity
were considered basic requirements for the bodies that
conducted the interrogation's.

For example, let’s refer to an excerpt from Ivan
Frank’s" interrogation report in 1877. So, the first part
of the protocol noted the following: “Minutes of inter-
rogation of the accused Ivan Franko, drawn up on June
21, 1877, by the Criminal District Court in Lviv. Pres-
ent: the investigating judge, the sworn reporter. Begin-
ning at 4:00 PM. After warning of the defendant under
§ 174 of the CPC 1873, to answer the questions that
will be put to him decisively, clearly and by following
the truth, the interrogation will begin”. The defend-
ant then told his biography, and at the end noted that
“no one has been brought to trial”. After finding out
the reason for the interrogation, the judge raised sev-
eral questions to I. Franko on the propaganda of “left-
wing” ideas, in particular regarding the correspondence
with another Ukrainian public figure — Mikhail Draho-
manov. The accused was shown the letters seized by

* A panel of three judges was created by the president of the court of first
instance. The competence of the Chamber of the Council was assigned
to it: (1) supervising and monitoring the powers of the investigating
judge; (2) deciding all complaints lodged against the decisions
of the investigating judge.

' M. Materniak-Pawlowska. Instytucja sedziego $ledczego w II Rzeczy-
pospolitej. Czasopismo prawno-historyczne t. LXV. 2013. S. 275.

12 Koredczuk J. Postepowanie przygotowawcze. Redakcja naukowa
Ryszard A. Stefanski. Warszawa: Wolters Kluwer, 2016. S.74

13 Crapoconscbkuii 0. Hapuc kaproro npouecy. Mronxen, 1947. C. 55.

14 Ibid. C. 56.

'S Rosenblatt J. Kilka uwag o najnowszym projekcie ustawy karnej.
Przeglad sadowy i administracyiny. Rok XIV. Lwow. 1889. S. 402.

* Ivan Yakovych Franko was a Ukrainian poet, writer, social and literary
critic, journalist, interpreter, economist, political activist, doctor of phi-
losophy, ethnographer.
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the police, which, according to the procedural require-
ments, [. Franko was forced to give explanations, after
which the following was recorded in the record: “My
confessions, which have now been read, are now con-
firmed without alteration and annexes, and I declare that
I have understood the decree which I have just received,
which is precisely announced to me, ordering me to
carry out a preliminary investigation into a misdemean-
our under Section 283 of the Criminal Code and to keep
me under arrest under investigation under Section 175,
paragraphs II and III of the Code of Criminal Procedure.
I have been informed of the legal means to which I am
entitled, and therefore I declare that I do not wish to
complain about the ruling now announced to me, neither
to the Chamber of the Council nor to a higher author-
ity, in order not to delay the judicial investigation, I am
interested in its rapid conclusion”'. The protocol con-
cluded the signatures of the accused and of those who
participated in the interrogation.

Based on the results of the investigation, the judge
had the right to initiate the closure of the case or to
admit that there are grounds for holding a court hearing
(the main massacre). Once the indictment was drawn
up and submitted, it was considered that a criminal
case against the accused was pending in court. There
hasn’t been another case against him since then about
the same crime. Also, it should be noted that only with
the introduction of the act of prosecution did the sus-
pect formally become an accused and a full party to
the process, like today!'’.

The purpose of the preliminary investigation was to
confirm that a person had been charged with a crime.
In addition to the prosecutor, the private prosecutor
had the right to appeal to the court with an act of pros-
ecution, which opened the preliminary investigation
phase. The investigating judge had the right to initiate
an investigation only against the person or persons who
had identified in the indictment. That is, he was lim-
ited in his actions by filing the complainant. However,
when the investigating judge clarified the other circum-
stances of the case and the evidence pointed to the guilt
of the other person, he undertook to indicate this. When
filing the act of prosecution concerning the opening
investigation, the prosecutor or the private prosecutor
undertook to provide the judge with evidence of guilt
of which they were already aware (§ 92)'3.

During the preliminary investigation, actions
involving witnesses were envisaged, in particu-
lar during the inspection of the perpetrator’s home
and the search. The performance of witness duties
was treated as a civic duty and therefore not paid for'.

¢ CipaBa mpo 3BuHyBaueHHsi IBaHa ®panka 1877 p. LIJIIA Vkpaiuu
y M. JIpBoBi. ®. 152, Om. 2, Cnp. 14399. Apk. 1-9.

17 Rosenblatt J. Kilka uwag o najnowszym projekcie ustawy karne;j.
Przeglqd sqdowy i administracyiny. Rok XIV. Lwow. 1889. S. 402-403.
18 Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakéw: Nakladem Leona Frommera, 1911. S. 168.
19 Prawnik. Lwow. Rok V. 3 czerwca. 1874.
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The CPC 1873 exempted from the duties of a witness
in a particular community — the clergy of legally rec-
ognized religious associations, military personnel (on
active military service), teachers, lawyers, notaries,
medical workers, railway and shipping workers, per-
sons whose professional activity could not be inter-
rupted without detriment to society, persons who lived
by day or week salary (§ 103)*°. Moreover, the persons
concerned were released from the duty of a witness
only by law, if any of the listed persons declared their
willingness to participate in a certain procedural act
as a witness, the judge had the right to involve them?!.
The current Code of Criminal Procedure of Ukraine
stipulates that lawyers, notaries, medical personnel
who, in connection with the performance of their
duties, are aware of a certain illness, a medical exam-
ination, a priest (information obtained in confession),
journalists, judges and juries may not be questioned as
witnesses?. The comparison shows that the Austrian
CPC from 1873 contained a broader list of persons
who could not be questioned as witnesses.

The records of the preliminary investigation were
recorded immediately, by writing down the words
of the dictation of the text by the judge to the secretary.
The protocol should be written in a clear and precise
manner; no unreadable places were allowed. Where
important points were discussed, it was necessary to
write down the words of the accused. The preliminary
investigation report only indicated the important points
of the investigation, not the whole confession. Austrian
law prohibited the police from obtaining statements
from accused persons in criminal cases by secretly send-
ing them, as well as by insidious means®.

Once the record was drawn up, it had to be read out
to the accused (witness or victim) whose depictions were
being recorded. If the accused (witness, victim) refused
to sign the preliminary investigation report, this had to
be stated in the report, as well as the reasons for refusal.
It should be noted that such cases were quite rare. By
the time the minutes were signed, the witness was able
to change his or her testimony and refute his or her testi-
mony with impunity (as explained by the Ministry of Jus-
tice on 1 April 1887)**. Witnesses who deliberately con-
cealed the details of the case or misled the investigation
and this became known, could be punished: § 108 pro-
vided for a fine (up to 50 gold guilders) and even arrested
(up to eight days). Notaries, who confirmed the fictitious

20 Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 178.
2 Stebelski P. Komentarz do Austryackiego postepowania karnego.
Lwow: Gubrynowicz i Schmidt, 1901. S. 189.

22 KpuMiHalbHUA NpoLecyanbHuil Kojeke Ykpainu : 3akoH YkpaiHu
Bix 13 kBiT. 2012 p. Ne 4651-VI. URL: http://zakon.rada.gov.ua/laws/
show/4651-17.

2 I'moBaupkwii I. YKpaiHCBKi aIBOKaTH y MOJITHYHHUX CYJOBUX MPOIECcax
y Cxinniii lamuuuni (1921-1939). JIsBiB : Tpiaga [lmtoc, 2003. C. 95.

24 Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnoszg-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 181.
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document, lawyers, violated the law and legal ethics,
were also subject to disciplinary sanctions®.

The preliminary investigation ended with the deci-
sion of the investigating judge: the case was either closed
or referred to trial. If the preliminary investigation was
conducted by the county court, it referred the case to
a tribunal competent to consider criminal cases®. For
example, if we talk about Galicia, any county court after
the preliminary investigation referred to the criminal
case to the Regional Court in Lviv. Where no evidence
of a crime was found, the prosecutor and the suspect
should be informed. If the latter was arrested, he was
immediately dismissed from detention®’.

A preliminary investigation was completed immedi-
ately if there was sufficient evidence to prove the guilt
of the accused and sufficient grounds to start the main
proceedings. After the termination of the preliminary
investigation, the investigating judge sent the respective
written act to the prosecutor. The latter had the right to
appeal against the act of preliminary investigation within
eight days, explaining why there were no grounds for
further legal proceedings. The private prosecutor should
have been warned of the completion of the preliminary
investigation and encouraged to file an indictment within
14 days (if the prosecutor did not file an indictment within
this period, it meant that he would drop the charge) %%.

The principle of initiation of legal proceedings only
when there is a complaint provided that legal proceed-
ings begin after the harassment of the prosecutor, who
was taught in the indictment?®.

Contrary to the principle of prosecution on which
the Austrian criminal procedure under CPC 1873 was
based, the prosecution could be ordered by the second
instance courts in two cases: 1) If the public prosecutor
terminated the criminal prosecution for a crime before
the suspect was charged in court for the relevant crime
and the private prosecutor stated that he supported
the prosecution and the second instance court consid-
ered that there were grounds for further prosecution
of the suspect (par. 2 § 48); 2) if the prosecutor filed
a complaint about the termination of the preliminary
investigation and the court of the second instance con-
sidered such complaint justified, and in both cases,
the suspect had already been questioned by the inves-
tigating judge (par. 4 § 114). The ruling of the court,
which replaced the indictment, was subject to the provi-
sions set out in the content of the indictment (§ 218)%.

% TIpoTOKONH 3aciaHb IUCIUIUTIHAPHOI KOMICii MPO pO3WIs CIpaB
Ci1y>kKOOBIIB Cyay, 3BUHYBa4€HHX B IIOPYIIEHHI Cl1y)00BOro 3akoHy 1898.
IIA Vkpainu y M. JIeBoBi. ®. 152, Om. la, Cnp. 215. Apk. 1-7.

26 Ustawa o postgpowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliusza
Makarewicza. Krakow: Nakladem Leona Frommera, 1911. S. 184—185.
2" Rosenblatt J. Kilka uwag o najnowszym projekcie ustawy karne;j.
Przeglqd sqdowy i administracyiny. Rok XIV. Lwow. 1889. S. 403.

28 Ustawa o postepowaniu karnem z dnia 23 maja 1873 r. razem z odnosza-
cemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra Juliu-
sza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 186.
2 Prawnik. Lwow. Rok VII. 21 czerwca. 1876.

3 Rulf F. Der 6sterreichische Strafprocess unter Beriicksichtigung der
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The structure of the indictment contained 1)
the name and the surname of the accused; 2) the essence
of the committed crime with an indication of its place
and date; 3) the list of articles of the Criminal Code
or other laws violated by the accused; 4) the name
of the court to consider the case. A short but exhaustive
conclusion to the indictment was also added, based on
the materials of the preliminary investigation (§ 207).
Besides, a list of witnesses and experts to be called to
the main proceedings, as well as other means of evidence
that the prosecutor intended to use in the main hearing,
was attached to the act. The prosecutor (or procurator)
had the right to apply for the detention of a suspect
in an act. The number of copies of the act of prosecu-
tion depended on the number of persons against whom
the charges were brought; one copy was necessarily left
with the investigating judge’!.

If we compare the provision concerning the con-
tent of an indictment under the current CPC of Ukraine
(art. 109, 110, part 2 of art. 291) with similar provisions
of the Austrian CPC 1873, the CPC of Ukraine con-
tains such additional provisions as personal information
of each victim, denunciator; surname, name, patronymic
and position of investigator, prosecutor; the amount
of damage caused by a criminal offence; the amount
of expenses for engagement of an expert; the amount
of remuneration offered to a denunciator. On the other
hand, the CPC 1873 contained such excellent provisions
as the circumstances necessary to establish the criminal
case’s jurisdiction; the list of witnesses and experts to be
called and other means of evidence that the prosecutor
intended to use in the main hearing; the means of evi-
dence invoked by the accused.

Here is an example of the indictment of the Public
Prosecutorinthe case of I. Franko, N. Pavlik and V. Godak
of 18 June 1892: “The Public Prosecutor’s Office in Lviv
accused before the Regional Court in Lviv, as before
the tribunal, which passed the sentence: following were
the names, age, family status, religion, place of work
of persons and that they had committed illegal acts. At
the main court session, it is necessary to read the let-
ter with the act in Ne 15588/82, as well as government
testimony of the accused... The following are the brief
explanations of the defendants”.

The act of prosecution was handed over to the judge,
who conducted the preliminary investigation and, if no
such investigation was conducted, directly to the court,
which must consider the case. If the accused has
already been arrested at the time of making the Pros-
ecutor’s appeal to the court, he was handed the indict-
ment no later than 24 hours after the arrest. In the case
where the accused had not yet been arrested but had
to do so, he was at the same time given an indictment

Rechtsprechung des Cassationshofes. Wien: F. Tempsky, 1895. S. 125.

31 Ibid. S. 120-121.

32 O6BHHYBaJIbHUI aKT JEp)KaBHOI NMpOKyparypu y cmpasi 1. ®panka,
M. ITaBnuka ta B. Tonaka. IIIIA Ykpainu y M. JIboBi. ®. 663, Om. 1,
Crp. 148. Apk. 2-3.
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and an arrest warrant. If the accused or his or her lawyer
did not appeal against the prosecutor’s actions within
24 hours, the investigating judge referred the indictment
to the court of the first instance, which must consider
the case®.

Since the prosecutor filed the indictment, the case
has entered a new phase, the last one in the prepara-
tory process. Preliminary actions were being finalized.
The judge studied the indictment from a formal point
of view and was entitled to refer it for further process-
ing4. If, however, the act met the requirements of the law
from a formal point of view, the judge considered it in
terms of its content (competence of the prosecutor, jus-
tification of evidence, etc.).

The formal requirements and content of the indict-
ment were established by following the law, and the next
step was to determine the date of the proceedings. The
formal requirements and content of the indictment were
established by following the law, and the next step was
to determine the date of the judicial proceedings. There-
fore, the preparatory actions of the court were intended

3 Ustawa o postegpowaniu karnem z dnia 23 maja 1873 r. razem z
odnoszacemi si¢ do niej ustawami i rozporzadzeniami. / Wydanie Prof. Dra
Juliusza Makarewicza. Krakow: Naktadem Leona Frommera, 1911. S. 289.
3 Rosenblatt J. Kilka uwag o najnowszym projekcie ustawy karnej.
Przeglqd sqdowy i administracyiny. Rok XIV. Lwow. 1889. S. 403.
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to prepare everything necessary for the judicial proceed-
ings. The main preparatory actions were to determine
1) the composition of the court; 2) the date of the court
session; 3) ensuring timely summoning of all parties to
the proceedings to the main court session, in particular,
witnesses (based on evidence); 4) preventive measures
for the accused person®.

Conclusions

Thus, the preparatory part of the judicial process con-
sisted of several actions by the court before proceeding
directly to the main court session. The preparatory court
session was held with the participation of the procurator,
the accused, the defence counsel, the victim, his or her
representative, the civil plaintiff (his or her representa-
tive) and the civil defendant (his or her representative).
In the preparatory court session, the court had the right
to appoint the main proceedings based on an indictment,
to request the application of coercive measures, to close
the proceedings if the grounds were established, and to
return the indictment. After the completion of the prepa-
rations for the trial, the court ordered the appointment
of the proceedings.

35 Crapoconbcbkuii FO. Hapuc kaprHoro mpouecy. Mrouxen, 1947.
C.76-77.
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Subjective aspect of invasion of privacy of correspondence

under the Criminal Code of Ukraine and the Criminal Code of Republic Poland:
comparative legal analysis

Yedynak Iryna
Graduate Student of the Department of Criminal Law and Criminology
of Ivan Franko National University of Lviv, Ukraine

The article deals with the comparative analysis of the doctrinal approaches to the subjective side of the crimes,
provided for in Art. 163 of the Criminal Code of Ukraine and Art. 267 of the Criminal Code of Republic Poland.

Given the design features of Art. 163 of the Criminal Code of Ukraine, its subjective side in the current version
allows not only direct intent (if the violation took the form of acquaintance with the secrecy of correspondence), but
also indirect intent or even negligence (if the violation took the form of disclosure of secrecy of correspondence).
However, the existence of criminal liability for cases of negligent violation of the secrecy of correspondence is not
justified today.

Violations of the secrecy of correspondence, provided by Article 267 of the Criminal Code, are characterized
exclusively by intentional form of guilt, but the type of intent here is also due to the peculiarities of the construction
of'their objective side: the composition of crimes under § 1 and § 3 of Article 267 of the Criminal Code of the Republic
of Poland is characterized by exclusively direct intent, while the composition provided for in § 4 of Article
267 of the Criminal Code of the Republic of Poland — both direct and indirect intent. In fact, the “disclosure” of §
4 of Art. 267 of the Criminal Code of the Republic of Poland information may also be committed through negligence
(unintentionally), but such cases are not covered by this corpus delicti.

Cy0’eKkTHBHA CTOPOHA NMOPYUIEHHS] TAEMHHULI KOpecTOHAeH i
3a KpuminanbHuM kofexkcoM Ykpainn ta Kpuminaasaum konexcom Pecny6aikm Ionbma:
NOPiBHAJILHO-NIPABOBHUI aHATI3

€Eounax Ipuna Bonooumupiena

acnipanmxa kagheopu KpUMIHAIbHO20 NPaAsa i KPUMIHOA02iT
Jlvgiscbko20 HayionanbHo2o yHisepcumemy imeni leana @panka, Ykpaina

Beryn

[Ipotsirom ocTaHHIX pOKiB Hamla KpaiHa 3AiHCHMIA
KOJOCAJIBHUHM TIOCTYyNl Yy HamlpsMy €BpoiHTerparii.
VYCHIMHICTh ITUX HEPeTBOPEHb 3HAYHOIO MIpOI0 3aje-
XWUTh BiJl CHPUMHATTA 1 BIOPOBA/PKCHHS HA 3aKOHO-
JABYOMY PiBHI BH3HAHUX €BPOINEHCHKOIO CHUIBHOTOIO
CTaHAAPTIB OXOPOHH IPaB Ta CBOOOJ JIIOIUHU 1 TPo-
MangsHuHa. OpHi€ero 13 (QyHZaMEHTaNIbHUX I[IHHOCTEH
CBITOBE CITIBTOBAPHCTBO BH3HA€ TAEMHHIIIO KOPECIOH-
JeHinii. BpaxoByroun HaBeJieHe, MOPIBHAHHS XK IMiXO0/IiB
pi3HHX KpaiH A0 KPHMiHQJIBHOI BiIMOBIZAJBHOCTI 32
HOPYIICHHS TAEMHUINI KOPECTOHJCHIII € aKTyaJbHHUM.
VY 3B’A3Ky 3 UM METOK0 CTaTTi € 3[ifiCHEHHS TOpiB-
HSUTBHOI XapaKTEPUCTUKU O3HAK CYO’ €KTHBHOI CTOPOHU
CKJIaliB 3JIOYMHIB, niependadeHux ct. 163 Kpuminans-
HOTo KojieKkcy YKpainu Ta cT. 267 KpuminampHOTO
kozpekcy Pecry6miku [lombira.

BukJjag ocHOBHOro MaTepiany

[IpoBenenuit  anamiz  HopM  KpumiHaibHOTO
konekcy Ykpainu (mam KK Vkpainu) ta Kpuminaib-
Horo koaekcy Pecny6miku Ilonsma (nami KK PIT) mae
MOXKJIMBICTh KOHCTaTyBaTH, 10 B YKpaiHi KpUMiHaJIb-
HO-IIPaBOBa OXOPOHA TAEMHMIII KOpPEeCTIOHAEHIT 3a0e3-
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neuyerscst Hopmamu cT. 163 KK Vkpainu, a B Pecmy-
Omini [Monmpra — § 1, 3 Ta 4 ct. 267 KK PIT (§ 2 BKazanoi
CTaTTi KPUMIHAJIBHO-TIPABOBUMH 3ac00aMH OXOpPOHSE
Oe3nexy iHpOpMaIiHHUX CUCTEM).

BinmoBigHo 1m0 HalmoOmMpeHINIOro y CydJacHii
YKpaiHCBKil KPpIMiHAJIBHO-TIPABOBiil TOKTPHHI HiIXOY
Cy0’€KTHBHA CTOPOHA CKJIaAy 3JI0YHHY PEIpPE3eHTOBAHA
000B’513k0BOIO (BUHA y (hopMi ymucity abo HeoOepex-
HOCTi) Ta (aKyJbTaTUBHIMHU O3HAaKaMH (MOTHB, MeTa
Ta eMOIIHUI cTaH 0co0n).

Jlo o3HaK cy0’€KTMBHOI CTOPOHM CKIAIy 3JIOYHHY
MPEACTAaBHUKHU TOJIECHKOI KPUMiHANBEHO-TIPABOBOI JOK-
TPHHH BiIHOCATH YMHCENI (YMUCHICTB) 1 HEOOEPEXKHICTb,
a Takox (pakynmpTaTHBHI (JJOZATKOBi) O3HAKH, HAOIp Ha
HaliMEHyBaHHS SIKMX y IMyONIKaLisfX OKPEeMUX aBTOPiB
Jielo pisHAThes (Harmpukian, JI. [pamonpki 3ramye mpo
Takl JOJATKOBI O3HAKH, IK «MOTHB», «METa» Ta «CIIO-
HyKaHHS 10 Aii»!, Toxi sk f. Tizek — mpo «MOTHBAIIi0
[PaBOMOPYIIHUKA 1 HOTO «EeMOIIHHUI CTaH»?).

JouinpHO po3moydaTH i3 1OCHIHKEHHS BUHHU Y CKIIa i
3no4nHy, nepeadaueHomy ctT. 163 KK Vkpainu, ne 3ako-
HOZIaBeIlb He 3poOHB cIeNiaabHOI BKa3iBKH Ha (opmy,
a TMM O1JIbIIIe HA BUJI BUHH.

! Gardocki Lech. Prawo Karne. Wydanie 20 zmienione. Lech Gardocki.
C.H. Beck. 2017. Warszawa. S. 85.

2 Prawo karne materialne. Cze¢$¢ ogdlna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S 133.
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BimbnricTe yKpaiHCHKMX BYCHUX TEpEKOHAHI, IO
JNOCTIDKYBaHUHM CKJIQA 3JI0YMHY XapaKTepU3YETHCS
BUHSTKOBO OJJHUM BH/IOM BUHH — IIPSIMUM YMHCJIOM?.

[I{onpaBna, okpeMi TOCHIAHWKH HE 3BOISATH BHHY
y IOCIHIPKYBAaHOMY CKIJIaJi 3JIOYUHY JIMIIE JO OJHOTO
1 BU/Y, a OOMEKYIOThCSl BKa3iBKOIO Ha YMHCHY (HhopMy
BuHH 3aranoM (Hanpukian, A.IL Ba6iit*, M.O. €dpe-
MoBa®). MIMOBIpHO, MOMKHA HPHITYCTHTH, IO BKa3aHi
aBTOPH [IOITyCKAIOTh MOXKIIMBICTE BUYMHEHHS 3JIOYHH-
HOTO TIOPYIICHHS TAEMHHIII KOPECIIOHACHIIIT SIK 3 TIpsi-
MUM, TaK i 3 HETIPSIMUM YMUCIIOM.

OueBuIHO, IO BU3HAYECHHS BUAY BHHU Y mependa-
yerHomy cT. 163 KK VYkpainu ckiaji 3JI04UHY MPSIMO
OB’ SI3aHO 3 OUTBII CKJIAJHOIO Ta TIOOAJTBHIMIO MPO-
OnemMoro0 — poOIeMOr0 BUHU Y (POpPMaJbHHUX CKIIaJax
31m04MHiIB 3arajgoM. OCTaHHS XK, B CBOIO 4epry, 0OyMOB-
JIeHa «HENPUCTOCOBaHICTIO» TependadeHux cT. 24 KK
YkpaiHu BUJIiB BUHH JI0 KOHCTPYKITIH CKJIa/liB 3JI0YHHIB,
sIKi SIK 000B’SI3K0Ba O3HAKa HE BKJIIOYAIOTh B ceOe 3J10-
YUHHI HACITIJIKY (TaK 3BaHi (pOpMaJIbHI CKIIAIH 37I0YHHY ).

[Mominsroun ITyMKy Tpo HEOOXiTHICTh 3aKOHOIAB-
YOro BPETYIIOBaHHS HpOOIEMH BHHU y (OPMATBHUX
CKJIaZiax 3JI0YHMHY, BiI3HAYMMO, M0 HAWTIOMIMPEHIIINM
CLOTOAHI € IMAXiJ, BIAMOBIAHO OO SIKOTO TaKl CKJIaan
3JI0YMHIB Tepen0adaroTh BUHATKOBO OJWH BUJ BUHH —
npssMuit ymucens.

HaBaxumochr cTBepmKyBaTH, IO BiIHECEHHS [0
(hopMaTbHUX CKIIQIiB 3JIOYHHIB, MOMEHT 3aKiHUCHHS
SIKMX TIOB’SI3aHMI HE 3 MOMEHTOM 3aBEPILICHHS, ITOB-
HOTO BUKOHAHHS 3JOYMHHOTO IiSIHHS, @ 3 MOMEHTOM
KOHCTaramil SKUX0Ch JOJATKOBHMX OOCTaBMH, IO CIli-
JIYIOTh 32 TaKOK TIOBEAIHKOI 1 mepeOyBaloTh 3 HEHO
Y IPHYHHHO-HACTITKOBOMY 3B’SI3KY, IIOPOIKYE, HA HAII
TOTIISAZl, TIEBHI CYMHIBH. AJDKe, SKIIO MOMEHT 3aBep-
IICHHS 3JI0YMHHOTO JTiSTHHS (TIEBHOT MOBEIIHKHA 0COOM)
HE € MOMCHTOM 3aKiHYCHHS 3JI0YHHY, TO YU BHTPUMY-
€ThCS HAsIBHA B TEOPii KPUMIHAJIBHOTO IpaBa Mexa Mixk
(hopMaTbHUMHU Ta MaTepiaTbHUMHU CKJIaJIlaMH 3JI0YHHIB?

3 Jluxosa C.SI. 3nounnu y cepi peainizauii rpoMagsiHCBKHX, MOJITHY-
HUX Ta COLUaJbHUX IpaB i CBOOOX JIOAMHM 1 TpoMajasHuHA (po3ain V
KK Vxpainn) : moHorpadis. Kuis : BunaBHnuo-nonirpadiqauii eHTp
«KwuiBcpkuit yaisepcuret, 2006. C. 298; T'opruarok O.I1. Iudopmariiiina
MPUBATHICTH Ta il 3aXKCT Bijl 3JI0YMHHHUX OINOraHb B YKpaiHi: MOHOIpa-
¢is. JIeiB : Il «BunaBuuurso «bOHA», 2014. C. 199; AnuykoBa
M.B. KpuMiHansHO-IIpaBOBa OXOPOHA TAEMHHII JIUCTYBAaHHS, Tele(OH-
HHX PO3MOB, TenerpadHoi YM iHIIOI KOPECTIOHACHIIT, IO HePenatOThCs
3acobamu 3B’ 13Ky abo yepe3 komm 'totep (cT. 163 KK Vkpainn). Jepocasa
i npaso. 2008. Bur. 42. C. 523.

4 E¢pemoBa M.A. YronoBHasi OTBETCTBEHHOCTh 33 HapyLICHHE TalHBI
MEePeNUCKH, TeNne(OHHBIX MEePEroBOPOB, IMOYTOBBIX, TeNErpadHbIX HIN
HMHBIX coo0wmeHnil. Becmuux Kazanckoeo wopuouueckoeo uncmumyma
MBI] Poccuu. 2015. Ne 1 (19). C. 57.

’ YronoHoe npaBo Ykpauubl. OcobeHHast 4yacth : yueOHuK / [Babwuit
A.I1., Hobpoxox U.C., Kapmasun F0.A. u np.] ; orBet. pen. E.JI. Ctpensb-
1oB. Xapekos : OO0 Opucceit, 2009. C. 84.

® KpumiHanbHe mnpaBo YKpaiHu. 3araibHa 4YacTHHA :@ MiAPYYHHK /
[FO.B. Baynin, B.I. Bopucos, B.1. Trotorin Ta iH.] ; 3a pea. B.B. Cra-
mmca, B.S. Tauis. [4-Te Bua., nepepo0u. i goros.]. Xapkis : [Ipaso, 2010.
C. 159-160; CaBuenko A.B. CyuacHe kpuMiHaibHe paBo Ykpainu. Kypc
nexuiid / A.B. CaBuenko, B.B. Ky3nenos, O.®. Illtansko. Kuis : Buna-
Bepb [TanuBona, 2005. C. 121-123; Xaspontok M.1. [loBigauk 3 Ocobiu-
Boi yactuHu KpumiHanbHoro konekcy Ykpainu / XaBpoHtok M. 1. KuiB :
Ictuna, 2004. C. 69.
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Jloriuninre, Ha HaII MODNISAM, y pa3i PO3TOJOMICHHS
JIEPIKABHOI, K 1 Oyb-AKO1 1HIIOT, TAEMHHUIIi, BECTH MOBY
PO CIIEIU(IUHI 3TOUNHHI HACIIKH, 10 3BOASITHCS JI0
03HAMOMIICHHS 3 TAEMHUIICIO TIPUHAKMHI OJTHI€T CTOPOH-
HbOI 0co0u. 111 Hacmi KK IMAaHEHTHO BKIIFOYEHI 3aKOHO-
JABIIEM JI0 KpUMiHAJIBHO-IIPABOBOTO MOHSTTS «PO3TOJIO-
IICHHSD», IKE OXOILTIOE COOO0IO SIK CaM IPOIIEC TOBEICHHS
JI0 BiJIOMa CTOPOHHIX 0C10 ITEBHOT TAEMHUIII, TAK 1 pe3yJTh-
TaT IHOTO MPOIECY. 3BEPTAIOUNCh, BIAaCHE, 10 TIyMad-
HOTO CIIOBHHMKA YKpaiHChKOI MOBH, MOXKEMO TOOAYHTH,
IO CJIOBO «pO3rojiomryBaTi» o3Hadae: «1. [ligmaBaru
pO3roJIocoBi, oOHapoayBaTu mo-HeOynb. 2. Ilyckarn
YYTKY, IIOTOBIp»’; TOOTO BOHO OLIBIIOI0 MipOIO CTOCY-
€THCS 3JIOYMHHHUX HACTIAKIB, HI’K 3JOYMHHOTO TiSTHHS.

HaronmocuMo, 110 aHajoridHi (OpMyJIIOBaHHS HE
€ YMMOCH «EK30THYHHM», HABIIAaKH, BOHH JOCTAaTHHO
MOMIUPEHi 1 TOBCIOAHO 3ycTpivaroThes sk B KK Vipainu,
tak 1 B KK PII. Tak, mocmipkyodn cy0’€eKTUBHY CTO-
poHy y ¢dopMmanbHUX ckianax 3imounHiB, A.O. [liHaeB
BKa3ye€: «...aHali3 ()OpMyIItOBaHb 3JI0YMHIB 3 (hopMalib-
HUM CKJIAJIOM Ia€ MOXKJIMBICTh HPHUITYCKATH, IO OIIHC
Yy HUX 00’€KTUBHUX O3HAK BKJIFOYA€ B ceOC HACIIJKH,
SIKi OXOIUTIOIOTBCSI TUMH K TEPMIHAMH, 110 ¥ TisTHHS»®,
AHayoriuny nmymKy BucioBuB . I'i3ek: «...3akoHozaa-
BEIlb IHKOJIM BXKWUBA€E JIECIIOBA JIJIS ONHUCY MPOTHIIPAB-
HOTO JISTHHS, SKi 32 CBOEIO CYTTIO MICTSTh Y c0O0i OIUC
HACHiJKY»’. « BUSBISETHCS, — MPOIOBKYE aBTOP, — IO
HE Bce, IO € HACTIJKOM Yy PO3YMIiHHI KPUMiHAJIHHOTO
mpaBa, MyCUTh OyTH TIOB’si3aHe 13 ()iI3MYHOIO 3MIHOKO
y 30BHIIIHBOMY CBITI <...> Y KpHUMIHQJILHOMY TpaBi
TOHATTSIM HACJIJIKy OXOIUTIOIOTHCS 3MiHHU OyIb-SKOTO
BUIY (B TOMY YHCIIi 3MiHA CHUTYyaIlil, B Kii OMMUHUIOCS
0Jaro, 110 OXOPOHSIETHCS 3aKOHOM), SIKI CBOEIO ITOBEIIH-
KOO MOYKE CIIPUYMHHUTH 3JI0YHHEIB» '°,

Bapro Ttakox mpuragatm, mo y 4. 1 cr. 361 Ta
4. 2 ct. 362 KK VYkpainu 3akoHO/IaBENb MPSIMO Ha3WBa€E
3JIOYNHHUMH HACIIIKAMH «BHTIK» TIEBHOT iHPOpMAITii —
«...pe3yJbTar Jii, BHACHIJOK SKUX iH(pOpMAaIlis B cHc-
TEMi CTa€ BIJJOMOKO YU JIOCTYIHOK (i3HYHHM Ta/abo
IOPUIMYHEM 0C00aM, IO He MAIOTh IpaBa JOCTYITy IO
Heiy!l, Sk 6auynmo, TyT pe3yibraT 03HaAWOMIICHHS CTO-
POHHBOT 0OCOOH 3 MEBHOKO 1H(HOPMAIIIEID 3aKOHOIABIIEM
IHTEPIIPETYETHCS SIK 3TTOUNHHHIA HACIIJIOK.

[pYHTYIOUHCh Ha CKA3aHOMY, a TakoX Oepydud 110
yBaru BUJIJICHI HamMu BHIIe (HOpMH IependadeHoro
ct. 163 KK YkpaiHu 3704MHHOTO OPYIICHHS TAEMHUIT
KOPECTOH/ICHIIIT, MOYKeMO KOHCTaTyBaTH Take: 1) y pasi

7 BenMKuii TIyMaqHHH CIIOBHHK Cy4acHoi ykpaincekoi Mosu / [Bycen B.T.,
JmutpieB O.B., Jlarnuk I'B. Ta in.] ; yxnan. i ronos. pea. B. T. Bycen.
Kuis ; Ipnins : BT® Ilepysn, 2007. C. 1238.

8 [lunaeB A.A. VronosHoe mnpaBo Ykpaunbl. OOwast yactb. XapbKoB :
«XapbKoB opuandeckuii», 2005. C. 145.

° Prawo karne materialne. Cze$¢ ogolna i szczegdlna. Wydanie 7/ redactor
Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S. 116.

10 Prawo karne materialne. Cze$¢ ogodlna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S. 118.

"Tlpo 3axumcr iHbopmauii B  iHMOpaMIiHHO-TETEKOMYHIKALITHIX
cucteMax: 3akoH Ykpainu Bing 5 sumHa 1994 p. Ne 80/94-BP (3i 3mi-
Hamu Ta jonoBHeHHsAMH) / Odiuiiinuii caiit BepxoBnoi Panu Ykpainu.
URL: https://zakon2.rada.gov.ua/laws/show/80/94-%D0%B2%D1%80.
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O3HAMOMIIEHHSI Cy0’€KTa 3 TAEMHUIICIO KOPECIIOH ICHITIT
caM (akT cpuiHATTS cy0’ €KTOM iH(popMalii € BOAHO-
4ac TI€l0 IIKOJOI0 00’€KTY 3JIOUMHY, 3 KOO IOB’S3y-
€TBCSl WOTO CyCIiIbHA HeOe3leka, TOOTO TYT, HIHCHO,
3JI0YMHHMN HACHTIJJOK «OPTaHIqHO» BKIIIOYAETHCS B 3J710-
YHHHY Ji10; 2) Y pa3i )X pO3roJIOIICHHS TAEMHHIII Kopec-
TOH/ICHIIT MOXIIMBI CUTYyallii, KOJU, YMOBHO KaXKy4H,
«PO3TOJIONICHHS SIK JIISTHHSD 1 «PO3TOJIONICHHS SIK HACTi-
JIOK» HE CIIIBHNANAIOTH — TYT, IIEBHE, CIIJ BECTH MOBY
Mpo HEOOXiJHICTh KOHCTATallll He TiIbKH 3JOYMHHHUX
HACJIIJIKIB, aJlie ¥ MPHYUHHO-HACIIIKOBOTO 3B 3Ky MIiXK
3JI0YMHHUM JiSIHHSAM Ta 3JI0Y4MHHUM HachiakoMm. ToO6To
nependauenmii cT. 163 KK VYkpainm cxmax 3moumHy
MOYKHA KJIACU(IKyBaTH SIK (OpMaIbHO-MaTepiaabHHH.

Ile, oueBMAHO, HAMICTOTHIIIMM YHHOM BILUIMBA€ Ha
BH3HAYCHHS BHUY BUHU.

O3HallOMJIEHHS 3 TAEMHUIEIO KOPECTIOHACHLIIT MOXKe
BYMHSITHCS] BUHATKOBO 3 OJIHUM BHOM BHHU — MPSIMUM
YMHCJIOM, TOJI SIK YC1 1HIII BUAM BUHU BUKJITIOYAOTHCA.

PosromnomenHs X TaeMHHII KOPECIIOHJEHIII, Ha
Halll TODVIAN, HE OOMEXKYETHCS BHHITKOBO IIPSIMHUM
YMHCIIOM (30KpeMa, KOJIM JisHHs, COpSAMOBaHi Ha po3-
TOJIOIICHHS TAEMHUIII Ta i Oe3nocepeaHe CIpUHHATTS
CTOPOHHBOIO 0C00010, 3MIHCHIOIOTBCS OJHOYACHO),
a JIoMmycKae ¥ HempsiMUKA yMHUCeN (KOTU CHPHUHATTS
CTOPOHHBOIO O0CO0OI0 TAEMHHII BifJlajieHe B dYacli,
€ 3JIOYNHHUM HaCIiJKOM JisiHb cy0’ekTa Ta nepelyBae
3 HUM y IPUYMHHO-HACIITKOBOMY 3B’s13Ky). ToMy y pasi
3JI0YMHHOTO PO3TOJOIICHHS TAEMHHIII KOPECIIOHICH-
il (opMysaa HENpsMOro yMHCIY (KpiM YCBIIOMIICHHS
(bakTHIHOrO OOKY CKOEHHX MisIHb Ta iX COIIaJbHOTO
3HA4YeHHS) JIOAAaTKOBO BKIIIOYATHME IIl€ OHY iHTeNeK-
TyaJibHy O3HAaKy — Niepe10aueHHs HACTAHHS 3JIOYMHHHUX
HACTIKIB (MIeThCsl PO peaybHy, BUCOKY HMOBIPHICTh
03HaHOMJICHHS CTOPOHHIX 0Ci0 3 TAEMHHIIEIO KOPECIIOH-
JICHIIIT) Ta IHIIY BOJIbOBY O3HAKYy — CBiJIOME JIOMYIICHHS
3II0YMHHUX HACHIJKIB (cy0’eKT Oaliyxe CTaBUThCA 10
(akTy 03HAWOMJIEHHS CTOPOHHIX OCi0 3 TaeMHHIICIO
KOPECIIOHCHIIT, He PO3PaXOBYIOYM BOAHOYAC HA YHH-
HUKH, 110 IOBUHHI 3aM100ITTH [HOMY ).

[Iprknamamu pO3TONOMICHHS TAEMHHUII KOPECIOH-
JCHIIT 3 HEMPSIMHM yMHCIOM MOXYTh CIIyTyBaTH il
MOLITAps], SIKMH, panTOBO BUPIMIMBIIM 3BUTBHUTHCS
3 poOOTH, MPOCTO KHUIAE CYMKY 3 KOPECIOHICHIIIEI0
(;mucrammy, TenerpamMamMu) Ha y30iudi, abo sk mii ciuin-
YOro, SKHM IPOCHTH CBOTO 3HAMOMOIO BUTOTOBHUTH
KCEPOKOIIii po3ApYKiBOK Tele(hOHHUX NIEperoBopis abo-
HEHTa, OJICP)KaHWX BHACIIJIOK MPOBEACHHS BiNIOBIMI-
HUX HETNIACHUX CIIMYHX (PO3MIyKOBUX) Hid. 3a3BH9aid
y TaKUX BUMAAKax cy0’eKT, Xxoua it He Oaxae, MpoTe CBi-
JIOMO JIOITyCKa€e 03HAHOMJICHHSI CTOPOHHIX OCi0 13 TaEM-
HULEI KOPECIOHJAEHIi, MpOTe CTAaBUThCS A0 IbOTO
pe3ynsTaTy CBOIX 3IIOYMHHEX [iil Oaimyxe.

OKpiM IBOTO, HEMAE 3aKOHOIaBYHX IIEPECTOPOT IS
KOoHcTaraii i HeobepexHoi GopMu BUHH y pas3i po3ro-
JIOIICHHS TAEMHUIII KopecnoHAeHIil. Hanmpuknan, mei
e MOLITap MOXKE 3aX0BaTU CYMKY 3 JTHCTaMH B KyIax
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HEeMoJaIiK 0araTOKBapTUPHOTO OYAMHKY 3 THM, 100
yepe3 JAEIKUU Yac MOBEPHYTHUCS 1 MPOAOBKHUTH PO3-
HOCHTH KOPECTHOHACHIIII0O HOTO MEUIKaHISIM; B OIHU-
CaHOMY BHWIIAJKy, Mepeadadaroun HMOBIpHICTH O3Ha-
HOMJICHHS 3 TAEMHUIICI0 KOPECTIOHACHIIIi CTOPOHHIMHU
ocobamu, cy0’eKT, THM HE MEHIIE, JIETKOBAXKHO pPO3-
paxoBye Ha BiJBEpHEHHsS LMX HacuiakiB. JlomaTkoBo
BII3HAYUMO TaKeE:

— mo-niepiue, y ct. 163 KK Ykpainu BincyTHs cre-
IianbHa BKa3iBKa Ha (OpMy BHHH, 3 IKOIO MOXE BUHU-
HATHCS MMOPYIICHHS (TIPOSIBOM SIKOTO € PO3TOJIOIICHH)
TaEMHUII KOPECIOHACHIIII, X04a 3arajioM y psali iH-
mux BunaakiB y KK Ykpainu taka Bka3iBka HasBHA.
Tak, y c1. 145 #inerbcsa nmpo «yMHCHE PO3TOJIOLIEHHS
TKapChbKOi TAEMHUI», Y CT. 232 — PO «yMHCHE PO3-
TOJIOMICHHS KOMEpIiHOT a00 0aHKIBCHKOT TAEMHHMIIIY,
aycT. 232-1 — 1po «yMUCHE HE3aKOHHE PO3TOJIONIEH-
Hs (...) iHCalaepchkoi iHpopmariii». TobTo y moTpiod-
HUX 3aKOHOAABIIO BUNAIKax (opMa BUHH BCE K TaKU
YTOYHIOETHCS;

— mo-nupyre, unHHa penakiis ct. 163 KK Vkpai-
HU HE MICTHTh KOHCTPYKTHBHHX OCOOJUBOCTEH, fKi
0 3yMOBIIOBaJIM Y BIAMOBIIHOMY CKJaJi 3JI0YHHY
BH3HAa4YeHY (OpMY BUHHU: TYT HE YTOYHEHO MOTHB
a0o0 )X METy BUMHEHHS 3JI0YMHY, HEMA€ XapaKTepHOTO
UL YMUCHUX 3JTOYHHIB ()OPMYITIOBAaHHS 3TI0YHHHOTO
JIiSTHHS TOIO'?%;

— TO-TPETE, B CyYacHIH YKpaiHCBhKIH KpUMIiHAJb-
HO-TIPABOBill JOKTPUHI JOMYCKAETHCS PO3TOIOUICHHS
OKpPEeMHUX BHUJIB TAEMHHUIb HE TIJIbKH 3 YMHCHOIO, ajie
1 3 HeoOepexHOoIo GopMoro BuHK. Hanpukiian, yumano
BYCHUX YTBEPIWINCS B AyMIIi PO MOXKIMBICTH HEoOe-
PEXKHOTO PO3TOJIONICHHS JAepKaBHOT TaeMHMII (CT. 328
KK VYxpainn)'® uu BimoMocTe# Ipo IpOBEACHHS MeIuY-
HOTO OIUIIAY Ha BUSBIICHHS 3apa)KCHHS BIPyCOM iMyHO-
nedinuty monuan (c1. 132 KK Vipainun)'4. V 38’s13ky
3 UM aJIOTIYHUM OyJie TBEpKSHHS MPO Te, 0 OTHY
TAEMHUITIO MOXKHA PO3TOJIOCUTH JIUIIE YMHUCHO, TOMI SIK
IHIITy — SIK YMHCHO, TaK i HEOOEpEeXKHO.

12 Happoupkuii B.O. OcHOBH KpHUMiHAJIBHO-TIPaBOBOI KBaidikarii:
HaB4anbHUK nocioHuk. Kuis : FOpinkom InTep, 2006. C. 598-599.
3VYeo JI.C. KpuMmiHaIbHO-IIpaBOBa XapaKTEPHUCTHKA PO3TOJIOLICHHS
nepxxaBHoi TaeMHuLi (cT. 328 KK Ykpainu) : aBroped. auc. Ha 3100yTTs
HayK. CTyIeHs KaHJ. fop. Hayk : cmer. 12.00.08 «kpuMiHaibHE IPaBo
Ta KPHUMIHONIOTIS; KPUMiHAJIbHO-BUKOHaBYEe mpaBo» / YcoB JIMuTpo
Cepriiiopnu. Xapkis, 2014. C. 11; Kanasuos JI.I1. KpuminansHo-mpa-
BOBI aCHEKTH IOPUAMYHOI BiIMOBIAIBHOCTI 3a PO3TOJOLICHHS Aep-
JKaBHOI TAEMHHII] SIK 3JIOYMHY Y c(epi OXOpOHH JepiKkaBHOI TaeMHHIL /
JI.I1. Kanasnos, M.1. Muxaitnyna. Haykosuil icnuk Xepconcokozo Oep-
orcaenozo yrisepcumemy. Cepis «FOpuduuni nayxuy. 2016. Bunyck 2.
Tom 2. C. 146; UlamcytainoB O. BinnoBijanbHICTh 32 pO3rOJIOIICHHS
JIepiKaBHOI Ta€MHUII 32 HOBUM KPUMiHAJTBHHM 3aKOHOIABCTBOM YKpa-
inu. Ilpasose, nopmamusne ma memponoeiune 3abe3neyenis cucmemu
saxucmy ingopmayii ¢ Vipaini. 2001. Bunyck 2. C. 24-25.

14 Kpuminanere mpaBo Ykpainu. OcoOmiBa 4acTHHA: MAPYIHHK Y 2-X TO-
Mmax / [A.C. Beninpkuii, B.II. Bonaescekuii, I.€. Bongaps Ta iHmi] ;
3a penakuieto O. O. [lynopoga, €. O. ITucbmencbkoro. — Tom 1. —JIyrancbk:
Bupnasaunrso «Enton-2»,2012. —C. 133; KpuMinansHuii Koieke YKpaiHu
HayKOBO-TIPAKTHMYHHUH KoMeHTap y 2-x Tomax / [FO.B. baynin, B.I. Bopu-
coB, C.b. TaBpum Ta inmi] ; 3a penakuiero B.SA. Taris, B.I1. TTmoHkw,
B.1. Bopucoga, B.I. Trottorina. [S-te Bua.]. Xapkis : IIpaBo, 2013. Tom 2:
OcobnmBa gactuHa. C. 82.
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Boanouac icHyBaHHS KPHUMIHAJIBHOI BiJIIOBIIATb-
HOCTI 33 BHUIAaJKH HEOOEPEHKHOTO MOPYIICHHS TAaEM-
HUIlI KOPECIIOHICHINT HaBPSJ YH MOKe OyTH BHIIpaB-
JaHe, HacamIlepel 3 IODIALYy IOOCTaTHHOTO piBHS
CYCIUTbHOT HeOE3MeKH TaKUX BHUMAJKIB, Ha KOPHUCTh
bOTO, BJAacHE, CBITYHTH (OPMAIbHO TOMHIIKOBA,
MpOTE CYTHICHO TMpaBWJbHA TO3UIlSA YKPATHCHKHX
BYCHUX TPO 3JOYHHHICTH BUHATKOBO YMHUCHOTO TOPY-
IICHHS TAEMHUII KopecnonaeHmii. ToMy oO0rpyHTOBa-
HOIO BBKAEMO JIYMKY MPO HEOOXITHICTh 3aKpIilICHHS
y aucnosuiii ct. 163 KK Ykpainu npsamoi Bka3iBKH Ha
yMHCHY GOpMY BHHH .

[lepexonsum 10 aHamizy (GopM Ta BUAIB BHHH
Y CKIIaIax MOPYIICHHS TAEMHUII KopecnionaeHIii y P11,
0Jpasy X HaroJIOCUMO, IO TYT CIIOCTEPIra€ThCs LITKO-
BHTa €JIHICTh MOIVISIIB BUSHHUX IIOA0 YMHUCHOI popmu
BHHH, NPOTe W Hajalli TPUBAIOTHh JMCKYCIl BIIHOCHO
MOXIJIMBHX BHIIB yMucity. Tomy crnpoOyeMo BcTaHO-
BUTH BUIW YMUCHOI BUHH y CKJIaJIaX 3JIOYHHIB, ITEpea-
Oauenux § 1, 3 ta 4 ct. 267 KK PIL

BimbnricTe TpeACTaBHUKIB TMOJBCHKOT KPHMiHAJb-
HO-TIPaBOBO1 HAyKH BBa)arOTh, IO IependadeHuit
§ 1 ct. 267 KK PII cknax 3mounHy XapaKTepu3yeThCs,
BHUKOPHCTOBYIOUH 3BHUKITY JJISI HAC TEPMiHOJIOTIIO, JIMIIIE
OIHUM BHJOM BHHH — IIPSIMHM YMHUCIIOM 'S,

3ayBa)KUMO, III0 MOXKJIMBICTE BuMHEHHS § 1 ¢T.267 KK
PI1 3mouwmHy numie 3 MPSIMUM YMHCIOM TiATBEPIUB
y OfHOMY 31 CcBOiX pimenb Bepxouuit Cyn PII, sxuit
CBOTO 4Yacy BKa3aB, [0 xo4a «...mpuruc § 1 ct. 267 KK
1 HEe MICTHUThH XapaKTEPHOTO 3BOPOTY, KU O CBITYUB
PO Te, IO [eH 3JI0YUH MOXKe OyTH BUMHEHUH 3 IPSIMUM
YMUCIIOM, IIPOTE BCS KOHCTPYKIIiS IIHOTO THITY 3JI0YHHY,
a 0coOIHMBO (hOPMYITIOBAHHS «OTPUMYE» Ta (OPMYIIIO-
BaHHS, SIKI OKPECIIOIOTh CIOCIO Takoro OTPHUMAaHHS,
BUKJIIOYAIOTh MOXKJIMBICTH BUMHEHHS LHOTO 3JI0YHHY
3 HETIPSIMUM YMHCIIOM» !,

Y mNoIbChKOMY 3aKOHOMABCTBI, HAa BIiIMIHY BiJ
YKpalHCBKOTO, BIJICYTHIA TOMIA yMHCIY Ha BHUIH,
ay § 1 cr. 9 KK PII MicTUTBCS TIOHATTS YMHUCITY 3ara-
noM: «3a00pOHEHE JMiSIHHS € BYMHEHHUM YMHCHO, SKIIO
MOPYITHUK MaB HaMip HOro BYMHHMTH, TOOTO XOTIB
Woro BYMHHTH a0o mependayaB MOXKIHUBICTh HOTO
BUMHEHHS Ta 3roguBcs Ha 1e»'s. Ile dopmymoBaHHs,
TUM HE MEHIIE, HE MEePEIIKOMKA€E MOTbCHKUM BUCHUM
BECTH MOBY TIPO JIBa TPAIUIIIHHI BUIH YMUCIY: IPSIMHN
ymucen (dolus directus) ta Henpsmuii ymucen (dolus
eventualis).

[psmuii ymucen (dolus directus), 3a3HavaeThcs
MOJBCHKUMH BYCHHUMH, «...HasBHUH TOIi, KOTU BHH-

15 Konpgparos J1.FO. KpumiHambHO-IIpaBoBa OXOpOHA TA€MHHI JIMCTY-
BaHHsI, TeJe(hOHHUX PO3MOB, TererpadHol M iHIIOI KOPECIOHACHIIIT, [II0
TepejaloThes 3ac00aMu 3B°A3Ky ab0 depe3 KOMIT'FOTep : JIHC. ... KaHIH-
nara topua. Hayk : 12.00.08 / Kougparo dmurpo FOpiiioBuy. Xapkis,
2011. C. 150.

1 Hoc Stanislaw. Karnoprawna ochrona informacji / Stanistaw Hoc.
Opole : Uniw.Opolski. 2009. Opole. S. 116-117.

17 Wyrok SN z 2.06.2003. IT KK 232/02, Legalis.

18 Ustawa z dnia 6 czerwca 1997 r. Kodeks karny. Tekst ogloszony / Odi-
uittanii caiit Ceiimy Pecrry6miku [Tonpia. URL: http://prawo.sejm.gov.pl/
isap.nsf/download.xsp/WDU19970880553/0/D19970553.pdf.
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HUH, YCBIIOMITIOIOYH T€, IO BiH CBOEIO TOBEIIHKOIO
peanizoBye O3HaKW CKJIaay KpUMiHAIbHO-KapaHOTO
NsTHHS, 200 TI0 HOTO IMOBEIIHKAa MOXKE peai3yBaTu
i 03HAKH, X04e Horo ckoitu»'®. [TogibHO 5K 1 B yKpa-
THCBKIA KPHMIHAJBHO-TIPABOBIA JOKTPHHI, el BHI
YMUCITY XapaKTepU3y€ThCS IHTEIEKTYaIbHIM Ta BOJIbO-
BHUM €JIEMEHTaMH. [HTeNeKTyanbHUM €IEMEHT HassBHUN
TO/II, «. ..KOJIM MPABONIOPYITHUK TOBHICTIO YCBIIOMITIOE
HasBHICTh TaKO1 KOMOiHaIT 00CTaBUH, SKa y pa3i npu-
WHATTS PIIICHHS MPO peallizallifo MeBHOT MOBEMIHKU
MYCHUTbh MPHU3BECTH 10 BUMHEHHS KPHUMIiHAIbHO-Kapa-
HOTO JisIHHS (Tak 3BaHE YCBIIOMJICHHsSI HEOOXiTHOCTI
CKOEHHS KPHMIHAJIBHO-KapaHOTO MisHHS), ab0 KoiIu
MOBHICTIO YCBIJIOMJIIOE HAsBHICTh TakKoi KOMOiHamil
00CTaBVH, SIKa Y pa3i IPUUHATTS PIIICHHS MO0 peari-
3allii MeBHOI MOBEIIHKH MOXE IIPU3BECTU 10 BYMHEHHS
KpUMIHAJIBHO KapaHOTO IisHHS (TakK 3BaHE YCBIiIOM-
JICHHSI MOXI/IUBOCTI YMHEHHsI KPHMiHAJIbHO-KapaHoTo
JisHHS )»?°. BOIbOBHH jKe IEMEHT MOJISITae y OakaHHi
CKOITH KpUMiHAJIBHO-KapaHe JisTHHS, AKe HE CIiJ OTO-
TOKHIOBATH 3 IPArHEHHSAM 0COOU BUMHUTH TaKe TisTHHS
«...sIK BUpPa3oM eMolliii meBHoro Buay. st Toro mo6
TaKWil yMHCeN B3araji Mir BAHUKHYTH, BiH HE MYCUTh
OyTH TIEBHUM YWHOM 3a0apBIICHUH, aJke NOCTAaTHBO,
o0 NPaBONOPYIIHUK BHSIBHUB aKT BOJI Yy BHIVISAIL
OakaHHs CKOITH KPUMiHAJIbHO-KapaHe MisTHHD»?!,

o x ctocyeThcss HempsiMoro ymuciy (dolus
eventualis), TO BiH HasBHUHA y CHUTYyaIlifX, «...KOJH
MIPABOMOPYIIHUK Tepeadayae MOXIHMBICTh CKOEHHS
KpUMIHAJIbHO-KApaHOTO [isSTHHS 1 TOTO/UKYEThCS Ha
ue»?. Ilpu 11bOMY TOJBCHKI HAayKOBII OOIPYHTOBAHO
YTOYHIOIOTE 00cTaBuHY, sika y KK Ykpainu BpaxoBaHa:
MPABOIMOPYIIHUK HE TTOBUHEH Oa)KaTH CKOEHHS KPUMi-
HaJIbHO-KapaHoro JisiHHA>. [HTeNeKTyabHII eleMEeHT
HETPSIMOTO YMHUCITY «...XapaKTePHU3y€eThCs iICHYBaHHIM
y MPaBONOPYITHUKA YCBIIOMIICHHS MOMJIMBOCTI TOTO,
IO MEeBHa CUCTeMa OOCTaBHH, Y SIKHX BiH peallizye
CBOIO MTOBEJIIHKY, MOKE TIPU3BECTHU IO CKOEHHS KPUMi-
HallbHO-KapaHoro aissHHs. OTxke, 1S IUIOLIMHA TPaK-
TYETbCS K YCBIIOMJICHHS MOXJIMBOCTI (a HEe Heo0-
XIJTHOCTi) TOTO, IO O3HAaKH KPUMiHAJIBHO-KapaHOTO
IisHHS OyIyTh peasi3oBaHi y MOBEMIHII Cy0’ekTan’*

19 Gardocki Lech. Prawo Karne. Wydanie 20 zmienione. Lech Gar-
docki. C.H. Beck. 2017. Warszawa. S. 82; Jagietto Dariusz. Prawo karne
materialne/ Dariusz Jagielto. Pafistwowa Wyzsza Szkola Zawodowa
w Skierniewicach. Skierniewict, 2013. S. 43.

20 Prawo karne materialne. Cze$¢ ogodlna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarskito Wolters Kluwer. 2017. Warszawa. S. 137.

2! Prawo karne materialne. Cze$¢ ogolna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarski. Wolters Kluwer . 2017. Warszawa. S. 137.

22 Gardocki Lech. Prawo Karne. Wydanie 20 zmienione / Lech Gardocki.
C.H. Beck. 2017. Warszawa. S. 83.

2 Lachowski Jerzy, Marek Andrzej. Prawo karne. Zarys problema-
tyki / Jerzy Lachowski, Andrzej Marek. Wolters Kluwer. 2016. War-
szawa. S. 91; Warylewski Jarostaw. Prawo karne. Cz¢$¢ ogdlna. Wydanie
6. Jarostaw Warylewski. Wolters Kluwer. Warszawa, 2015. S. 329; Prawo
karne materialne. Cz¢$¢ ogolna i szczegdlna. Wydanie 7/ redactor Marek
Bojarski. Wolters Kluwer. 2017. Warszawa. S. 140; Gardocki Lech.
Prawo Karne. Wydanie 20 zmienione / Lech Gardocki. C.H. Beck. 2017.
Warszawa. S. 82.

24 Prawo karne materialne. Cze$¢ ogolna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S. 139.
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«...IMOBIpHICTh 1IbOTO, — 3a3Hauae 5. Bapuiescki, —
HE € Mi3epHOI0, BOHA Baroma, mpoTe He pPiBHO3HAYHA
BIIEBHEHOCTI, 5IKa XapaKTEPHU3Y€E MPSIMUIA YMHUCE».

CKIIAJHIIOK Yy TOJbCHKIH KpPHMiHAJIBHO-IIPABO-
Biif JTOKTPUHI € IHTEpIpETalis BOJBOBOTO EIEMEHTY
HEMpSMOTr0 YMHCIY, IO 3YMOBJEHO iCHYBaHHSIM TYT
HE JIMIIe JBOX 0a30BHX KOHIICHIIiH («YMOBHOCTI BOJI»
Ta «IHEPTHOCTI BOJI»), alle W YHCICHHUMH MoauQi-
KalliIMM BKa3aHWX KOHIeEMii?®. OCHOBHHHN MOCTyJar
KOHIICTIIIT «yMOBHOCTI BOJI» 3BOIUTHCS O PO3YMIHHS
CBEHTYaJbHOTO YMHCITY SIK CBOEPIJHOT «yMOBHOI BOJIIY,
3a SIKOI «...NPaBOMOPYIIHHK Mepeadauae MeBHUIN HACITI-
JIOK SIK MOXJIMBHM, TIPOT€ HE OOOB’SI3KOBHIA, HE XOue
[BOTO HACIIJIKY, HE TParHe 0 HbOTO, MPOTE 3 MOBHUM
YCBIZIOMJICHHSIM MOTO/KYEThCS Ha HACTAHHS L(BOTO
HaCHiAKy y MaiOytapoMy»*’. KoHremniist % «iHepTHO-
CTi BOMI» («OaiTy’KOCTI BOMI», «HEUTPATHLHOCTI BOJI»)
B CBOill OCHOBI Tepenbayae Te, MO MPABOIOPYITHHK
«...aHI X0Ye CKOIiTH KpHUMiHAJbHO-KapaHe MiSHHS, aHi
HE X04€e CKOITH KpUMiHAIbHO-KapaHe iTHHI», TeMOH-
CTPYIOYH TaKUM YHHOM IOBHY OalayXiCTh, HEUTPAIb-
HICTB BOJIi BIJHOCHO TOTO, III0 MOYKE TPAIIMTHCH.

[IpoanamizyBaBIIM HAyKOBI TIOTVISIIM TMOJBCHKUX
KOJICT, € CEHC MIATPUMATH IYMKY iX OIJIBIIOCTI PO
te, mo ckiax 3nmounny § 1 cr. 267 KK PII xapakre-
PH3Y€ETHCS JIMIIE MPSAMHM YMHCJIOM: MO-TIEpIIe, 3J10-
YUHHE JISHHS Y TEKCTi 3aKOHY Tiepeadadyae omep kaHHs
«IIOCTYTy 110 iH(pOopMaIlii», 1110, Ha HAIII OIS, BUKITIO-
Yae CHUTYyaIllil, KO cy0’€KT OTPUMYE TOCTYH JO BiJIO-
BiHOI iH(opMallii, xoua i He Oaxkae HOTrO OTPUMYBATH,
Oaiiry»e CTaBISIUCH JIO I[LOTO; TO-APYTe, KOHCTPYKIIist
§ 1 ct. 267 KK PII moOynoBaHa i3 ypaxyBaHHSM CITO-
co0iB ojJiepKaHHS JOCTYITY JIO BiAMOBIIHOT iHPOpMAITIi,
3MiCT Ta cnenudika SKUX CBITYHTH PO IIIECIPSIMO-
BaHy MOBEAIHKY Cy0’€KTa (30KpeMa, MUISIXOM 3Jamy
4 00XOMy CIEeHIaIbHOTO 3aXHCTY), 5Ka, K BilIOMO, He
«CYyMICHa» aHi 3 MOJIbCHKOIO, aHi 3 YKPaiHCHKOI KOH-
CTPYKII€F0 HEMPSIMOTO YMHCITY.

Tomy s mependadenoro § 1 ct. 267 KK PIT cknany
3JI0YHHY 3alPONOHYEMO HACTYIHY (OPMYIy MPSIMOro
YMHCIy: WOrO IHTEJEeKTYalbHHH eJIeMEHT MOBHHEH
BKJIFOYATH YCBIIOMJICHHSI CY0’€KTOM (PaKTHYHOTO OOKY
TOBEIIHKH, V SKIf peai3yroThes (94U MOXYTh peaisy-
BaTUCS) O3HAKH CKJIay 3JI0YHHY, HaCAMIEpe] O3HAKU
3JI0YHHHOTO JiSHHS Ta crnoco0y Horo BYvHEHHs (TOro,
0 TaKUi Cy0’€KT OTPUMYE JOCTYII 10 iH(opMallii 6e3
BIJIMOBITHUX TMOBHOBa)XCHb BHU3HAUCHUM KpPHUMiHAJIb-
HUM 3aKOHOM IIISIXOM) Ta ii COIIAIbHOTO 3HAYECHHS
(HemOMyCTUMICTh TOPYIICHHS! TAEMHHII KOPECIIOH/ICH-

2 Warylewski Jarostaw. Prawo karne. Cze$¢ ogdlna.Wydanie 6. / Jaro-
staw Warylewski. Wolters Kluwer. Warszawa, 2015. S. 329.

26 Gardocki Lech. Prawo Karne. Wydanie 20 zmienione. C.H. Beck. 2017.
Warszawa. S. 84.

27 Prawo karne materialne. Czg$¢ ogolna i szczegdlna. Wydanie 7/ redac-
tor Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S. 139.

28 Wolter Wiadystaw. Nauka o przestepstwie / Wiadystaw Wolter. P.W.N.
1973. Warszawa. S. 127.

2 Prawo karne materialne. Czg¢$¢ ogolna i szczegdlna. Wydanie 7 / redac-
tor Marek Bojarski. Wolters Kluwer. 2017. Warszawa. S. 139.

32

Subjective aspect of invasion of privacy ...

i1, TII0 pealli3y€eThes 3 BUKOPUCTAHHSIM JINCTYBaHHS 200
TEJICKOMYHIKAIIIHHAX MepeX); BOJBOBUH Ke EIEMEHT
nepeadavae OakaHHS LOTO, TOOTO CYO’€KT HE 3aJIe)KHO
BiJl €MOIIIHHOTO BIJHOIICHHS JO CKOEHOTO PO3IVISIAE
TaKy MOBEMIHKY sIK MOTPIOHMIA 1J1s ceOe pe3ysbTar.

[epexonsun 10 MOCTIPKEHHS BUIY BUHH Y CKJIaJi
35104uHY, nependoauenomy § 3 ct. 267 KK PII, onpasy x
HEOOXiZIHO KOHCTaTyBaTH, IO MOJbChKI KPUMIHAIICTH
MEPEKOHaHI y TOMY, IO LeH CKIIaJ 3JI0YHHY XapakTe-
PH3YETHCS BUHATKOBO MPSIMUM yMHUCITIOM. [10sICHIOETBCS
Ile 3a3BUYail crelu(iuHuM XapakTepoM Jii, SKi yTBO-
PIOIOTH #0T0 06’ €EKTHBHY CTOPOHY-’.

V¥ § 3 ct. 267 KK PII, Haragaemo, HAeThCs TPO BUKO-
PUCTaHHS BIJTOBITHUX MPUCTPOIB ab0 MPOrpaMHOTO
3a0e3MedeHHsT 3 METOK OTpHMaHHS iH(opMalii, Ha
Ky Cy0’€KT HE Ma€e TOBHOBakeHb. [[iJTkoM O4eBHHO,
IO peai3alfiio 1€l MeTH ax HisK He MOXXHA, YMOBHO
Ka)Ky4H, «CIIBCTABUTI 3 BOILOBUM €JIEMEHTOM HEIIPSI-
moro ymuciy 3a KK PIT.

Tomy s nependadenoro § 3 ct. 267 KK PIT cknany
37I0YMHY HEOOXiTHO KOHCTATyBaTH BHHSTKOBO IIps-
MU yMHCEN: WOro iHTENeKTyaIbHUH €JIeMEHT aHajo-
TiYHO Ma€e BKJIIOUATH yCBIIOMIICHHS (DAKTUIHOTO OOKY
Ta COIIaJbHOTO 3HAYCHHS MOBEIIHKH, Y SAKii BimoOpa-
JKAIOThCS (YM MOXKe OYTH BiIOOpaKEHO) O3HAKH CKIIATY
3nmounHy (AIeThbesl MepenyciM Mpo 3I0YHNHHE MisTHHS —
(akT BCTAaHOBICHHS YM BHUKOPHUCTAHHS BiIIIOBIIHOTO
OpUCTPOI0 200 TPOTPaMHOTo 3a0e3NeUeHHs, OIIHKY
TaKOTO MiSIHHS SIK CYCIUIBHO HEOE3MEYHOTO MOCSTaHHS
Ha TAEMHUIIO Tepenadi iHdopmarlii, YaCTHHOK SKOT
€ TaeMHHIA KOpeCHOHACHIT). BoiboBuil eneMeHT
nepeadavae OakaHHS Cy0’€KTa YHHUTH BiJIOBIIHUM
YUHOM 3 METOI0 OJICpKaHHS iH(popMalIlii, Ha OTPUMAHHS
SIKOT BiH HE YITOBHOBa)KCHUH.

[loBHA €mHiCTP y MODISAIAX MOJBCHKUX HAYKOB-
I[iB CIOCTEPIra€ThbCs IIOMO0 BHHU y CKIAAl 3JI0YHHY,
nepeadaueHomy § 4 ct. 267 KK PII: yci BoHu B omuH
TOJIOC TBEPIATH, IO BIAMOBIIHUN 3JI0YHH MOXe OyTH
BUMHCHUH IUIIE YMHUCHO 3 NPSMHM a00 HENpsIMUM
(eBenTyanpHuM) ymuciaom’!. «/lisiaas, — Bkasye B. Bpy-
0eJb, — OB’ sI3aHEe 3 PO3KPUTTAM HE3aKOHHO OTPHMAaHO1
iH(popMalrii, Ma€e yMUCHHIA XapakTep i Moxe OyTH CKO-
€HE SIK 3 TIPSIMHUM, TaK i 3 HEIPSAMHM YMHCIOM»>2,

OnHaK «PO3KPUTTS» OJEpXkaHOI y TependadcHui
§ 1-3 ct. 267 KK PII crioci6 indopmanii iHmii ocodi
(““...ujawnia innej osobie) 3MICTOBHO € Iyxe OJU3b-

30 Kodeks Karny. Czg$¢ Szczegdlna. Tom II. Komentarz do do artykulow
222-316 / redactor Andzej Wasek. C.H. Beck. 2005. Warszawa. S. 572;
Kodeks karny. Cze¢$¢ szczegolna. Komentarz. Wydanie 3. Tom 1I / redac-
tor Andrzej Zoll // Wolters Kluwer. Warszawa, 2008. S. 1295.

31 System Prawa Karnego. Przestgpstwa przeciwko panstwu i dobrom
zbiorowym. Tom 8. redactor Andzej Marek, Lech K. Paprzycki.
C.H. Beck. 2013. Warszawa. S. 940; Kodeks karny. Komentarz. Wyda-
nie 4 / redactory Alicja Grzeskowiak, Krzysztof Wiak. C.H. Beck. 2017.
Warszawa. S. 1209; Prawo karne materialne. Czg¢$¢ ogolna i szczeg6lna.
Wydanie 7 / redactor Marek Bojarski. Wolters Kluwer. 2017. Warszawa.
S. 799; Kodeks karny. Komentarz / redactor Violetta Konarska. Wrzosek.
Wolters Kluwer. 2016. Warszawa. S. 1136.

32 Kodeks karny. Czg§¢ szczegdlna. Komentarz. Wydanie 3. Tom II /
redactor Andrzej Zoll. Wolters Kluwer. Warszawa, 2008. S. 1296.
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Yedynak Iryna

KUM (SIKIIIO HE TOTOXXHHUM) IO PO3TOJIOMIECHHS TEBHOI
iH(popMarrii. PosrononieHHs x, sk Oys10 MpoIeMOHCTPO-
BaHO BHIIE, MOKEe BUMHATHCS HE JIUIIC 3 YMUCIIOM, alie
W JIOMyCKAaEe B OKPEMHUX BHIIAJIKAX TAKOXK HEOOCPEKHY
(opmy BuHH. BuHHKae y 3B 3Ky Y 3 I[UM IMTaHHS: K
TTOBHHHI OIIHIOBATHCS IISTHHS 0COOH, siKa 3 HeoOepexk-
HOCTI BunHMIA riepenodadene § 4 ct. 267 KK PIT nisaus?

Ha nmam momsin, Taki BHIAAKH € pPeaibHO MOX-
JIUBUMH, X04a W HE MICTHTHMYTh CKJIaJIy JOCIIJIKY-
BaHOTO 3JI0YMHY, ajpke BimmoBigHo mo ct. 8 KK PIT
MPOCTYIOK MOKe OyTH BUMHECHHH 3 HEOOEpeKHOCTI
JIUIIe TOJMI, KOJMH IIe MPsAMO IMepeadavyeHe 3aKOHOM.
Tak, HeoOepexxHa (GopMa BHHHU CIIENiaibHO BKa3aHa
3aKkoHOAaBIeM y CT. 155, § 2 cT. 164, § 2 ct. 165, §
2 ct. 173 KK PII Ta Oararbox iHIIHX BHITaakax. Tomy
§ 4 ct. 267 KK PII nmepenbauae 3JI04MH 3 YMHCHOIO
(hopMOIO BUHU: HOTO IHTEIEKTYAIBHUHA €JIEMEHT y pasi
MPSIMOTO YMHUCIY Ma€ BKIIOYATH YCBIIOMIICHHS (ak-
THYHOTO OOKY Ta COIliaJbHOTO 3HAYCHHS ITOBEHIHKH,
y fAKii BigoOpakatoTbes (4YM MOXYTh OyTH BimoOpa-
JKEH1) O3HAKHW CKJIaAy 3JI04MHY (HIEThCS HacaMIepen
PO «3JIOUMHHE MOXO/PKCHHS» BIAMOBITHOI 1H(OpMAa-
1ii, OIIHKY TaKOTO MisIHHSI K CYCIIJIEHO HEOS3MEYHOTO
MOCATaHHS Ha BIAMOBiIHE Onaro), a y pasi Hemps-
MOTO YMHCITY, KpPIM YCBITOMJICHHS (DaKTHYHOTO OOKY
Ta COILIAJILHOTO 3HAYEHHS MOBEIIHKH, — YCBIIOMJICHHS
Cy0’€KTOM MOXXJIMBOCTI TOTrO, IO BKa3aHa MOBEIIHKA
MICTUTHME O3HAKH CKJIaJay 3JIOYHMHY. BonbhoBuii eie-
MEHT mependadae Oa)kaHHS Cy0’€KTa YHHUTH BiMO-
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BIIHUM YHMHOM (Y pasi mpsiMOro YMHUCITY) abo X 3roay
Ha MOXJIMBICTh PO3KPUTTS BIANOBIAHOI iHQoOpMaril
IHIIUM 0Cc00aM, 1110 BUSBISAETHCA Y OaiilyKOMy CTaB-
JIeHH1 10 1HOT0 (Y pa3i HEMmPsIMOTO YMUCIY).

BucHoBkn

BpaxoByroun KOHCTPYKTHBHI OCOONHBOCTI Tepen-
6agenoro ct. 163 KK VYkpainu ckiamy 37104MHY, Horo
Ccy0’eKTHBHA CTOPOHA Y JitOUid peakiiii J0mycKae He
JIHIIE TPSIMANA YMHECE (SIKIIO MOPYIIEHHS Ha0y1o hopMu
O3HAHOMJICHHS 3 TAa€MHHICIO KOPECHOHCHIIT), aie
H HEeNpsIMUIA YMIECEJ, YU, HABITh, HEOOEPEIKHICTD, SKIIO
MOPYIIEHHS HA0YIO (OPMH PO3TOJOIICHHS TAEMHUII
kopecnoneHmii. OnHaK iCHyBaHHS KpUMIiHAJIBHOT BiJl-
MOB1IAJIBHOCTI 38 BUNIAJKU HEOOEPEKHOTO MOPYILIEHHS
TaEMHHILI KOPECHMOHJEHIII ChOrOHI HE BUIPaBIAHE.

[lepenbaueni ct. 267 KK PII cknagu nopyiieHHs
TaEMHHILI KOPECIOHAEHLI] XapaKTepu3ylTbCs BUHSIT-
KOBO YMHCHOIO (POPMOIO BHHM, NPOTE€ BHUJA YMUCIY
TYT TE€X 3yMOBIJIEHHI OCOOJIMBOCTAMU KOHCTPYKIII X
00’€KTHBHOT CTOPOHM: CKJIaJaM 3JI0YMHIB, mependaue-
Hux § 1 1a § 3 ct. 267 KK PII, nputamanHuil BUHATKOBO
OpsIMUKA yMHUCeN, TOAl K CKJiaay, nependadeHoMmy §
4 ct. 267 KK PI1, — sk mpsMuUid, Tak 1 HENPSAMHUIA yMUCEIL.
B nilicHocTi «po3KkpuTTA» nependadenoi § 4 cr. 267 KK
PIT indopmanii Moxe BUMHATHCS TAaKOXK 3 HEOOEpex-
HOCTI (HEYMHUCHO), MPOTE TaKi BHUITAJIKH ITUM CKJIIAJ0M
37I0YMHY HE OXOILTIOIOTHCS.
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The economic function of the state and its implementation as an object of legal regulation

Kornilova Zhanna

Postgraduate Student of the Department of Administrative Law
of Institute of Law

of Taras Shevchenko National University of Kyiv, Ukraine

The article is devoted to determining the place of legal norms that ensure the implementation of the economic
function of Ukraine.

During the research, a wide range of general scientific and special-legal methods of scientific knowledge was
used, in particular: the method of dialectical logic, comparative-legal, formal-legal and system-structural methods
of scientific research.

As aresult of the study, the author made the following conclusions. It is stated that the economic policy of the state
determines the content and limits of its economic function. It must pursue such a policy without prejudice to the latter
and to the rights, freedoms and legitimate interests of economic operators.

It is proposed to consider the economic function of Ukraine as carried out by the state, primarily in the person
of public administration, public administration in the field of economy in order to dynamically develop it and protect
the rights, freedoms and legitimate interests of individuals in this area.

The implementation of the economic function of Ukraine is ensured by a separate branch of special administrative
law — administrative and economic law.

It is proposed to expand the list of institutions of administrative and economic law due to the following legal
entities in its system: the institution of interaction of public administration with civil society institutions in the field
of economy; institute of ensuring strategic priorities of economic development; the institute of determining
the spheres of the economy that may constitute the object of non-state property and the mechanism of its acquisition;
institute of regulation of foreign economic activity; institute of management of state enterprises and institutions
involved in the field of economy; institute of ensuring economic security of the state; institute of ensuring the social
orientation of the economy.

Exonomiuna pyHkuisa nepsxaBm Ta ii peasizanis ik 00’€KT NPaBoBOro pery;1i0BaHHs

Kopninoea Kanna Onexcanopiena
acnipanmxa kagheopu adMiHICIMPamueHo20 npasa
Incmumymy npasa

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca lllesuenxa, Yrpaina

Beryn

Bynp-sika nepixkaBa BHKOHYE HaA3BHYaiHO Oarato
PI3HOMAHITHUX MyOMiYHUX (QYHKIIH y pi3HHX cdepax
KUTTEABUTLHOCTI cycmiabcTBa. CaMe BOHH € KpHTe-
PIEM OIIIHKK CYTHOCTI Ta COLIaJbHOTO NPH3HAYCHHS
JepxaBH. AJDKe y IEMOKpaTHYHIH JAepikaBi yci ii pyHK-
il COpsSMOBaHI Ha BHKOHAHHS OCHOBHOIO 3aBIaHHS
Ta 000B’SI3Ky JIepKaBuU, 30KpeMa yTBEpXKEHHs i 3a6e3-
MeYEHHs TIPaB i CBOOOJ JIFOIHHH .

VY nmepeniky OyHKIIH AepkaBu 0OCOOIMBE Micie
HaJeKHUTh €KOHOMIYHIM (yHKIIT. 3rigHo 13 BIyYHUM
BucioBoMm 10.1. Kperyna, «peryntoBaHHS €KOHOMIKH —
HaWBaXIHMBIIIA (YHKIIS Jep)KaBU B YMOBax PHHKO-
BOTO TOCIIOJIAPIOBAaHHS, a TUM OiJibllle B yMOBax mepe-
XOJIy JI0 HBOTO»>.

BuBYCHHIO €KOHOMIYHOT (DYHKIIIT IEPIKABU MPHUCBSI-
YEeHO THCSYl (yHIaMEHTAIBHUX Mpallb BYCHUX-EKOHO-
MICTIB 3 yChOro CBIiTY. BOHU MOCHIKYIOTH ii 3MiCTOBE

! Koucrutyuist Yrpainu. Bioomocmi Bepxosnoi Paou Vipainu. 1996.
Ne 30. Cr. 141.

2Kperyn FO.I. IIpaBoBi OCHOBU JEPKABHOTO YIPABIiHHSI EKOHOMIKOIO
VYkpainu: Hau. noci6. Kuis : KHEY, 2003. C. 5-6.
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HATIOBHEHHS, METY, 3aBJaHHS, BHYTPINIHIO OyIOBY
tomo. OJHAK € 1Ie ONWH BaXIUBUN BUMIP €KOHOMIY-
Hoi QyHKIIIT epkaBu — 11 paBoBe perynroBanHsa. Came
ILOMY MMATAHHIO MU TIPUIUIAMO yBary y Halliil CTaTTi.
MeTo10 CTATTI € BU3HAYCHHS MiCIlsS HOPM IIpaBa, sKi
3a0e3MedyIoTh peaiizallito eKoHOMIYHOI QyHKIT Ykpa-
THM y crcTeMi aIMiHICTPaTUBHOTO IIPaBa HAIIO1 IeP)KaBH.

Buxsag ocHoBHOro MartepiaJy

[lepure, Ha yoMy XOTijocsi O 3yMHHHUTHUCH, 1Ie TE,
IO 3aKOHOJABCTBO YKpalHW HE MICTHTh Takoi Kare-
ropii, K «ekoHoMiuHa (YHKIIis nepkaBu». Lleit Tep-
MiH BHKOPHUCTOBYETHCS TIEPEBAKHO y HAyKOBiH JriTe-
parypi. Y HalliOHAJIBHOMY X 3aKOHOJABCTBI YKpaiHu
BXKHBAEThCS 1HIIA 0a30Ba KaTEropiss — «EKOHOMiuHA
MOJIITHKA JiepKaBm». BoHa BUKOPHCTOBY€ETHCS, HAIIPHU-
kian, y cT. cT. 9 Ta 10 l'ocnogapcrkoro koaekcy Ykpa-
ian® (mani — 'K Ykpainu), y cr. 7 3akony Ykpainu

3 Tocniomapeekuit komeke Yrpainu Bixg 16.01.2003 p. / BepxoBra Pana
Vkpainu oi. Beb-mopran. URL: http://zakon.rada.gov.ua/laws/
show/436-15 (nara 3Bepuenns: 28.05.2020).
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«IIpo 3acamu 30BHINIHBOT I BHYTPIIIHBOI MMONITHKN»*
Ta IHITNX HOPMAaTHBHUX akTaX. Take yTOUHEHHS BaXK-
JUBE, aJDKe HOPMHU TpaBa, sKi MH OyaeMo aHami3y-
BaTH, HE € aOCTPaKTHUMH, a PETYJIIOITh KOHKPETHI
CYCIUIbHI BIIHOCHHH, IO BUHUKAIOTh MIX BiIITOBIN-
HUMHU Cy0’€KTaMH MpaBa.

[IporoHyeMo mMpoaHami3yBaTH 3MICT i€l Karero-
pii. Ajke y pe3ysbTari aHaji3y Kareropii «eKoHOMIvHa
MOJIITHKA» MU Kpallle 3MOKEMO 3PO3YMITH T€, Y YOMY
XK TIOJISiTa€ eKOHOMIYHA (YHKITis nepxasu. [loanemo i3
3akoHOMaBcTBa Ykpainu. Tak, y 4. 1 ct. 9 T'K Vkpainu
MH MOXXEMO 3HaWTH Take (opmymoBaHHS: «Y chepi
TOCTIONAPIOBAHHS [IepKaBa 3[iHCHIOE JTOBIOCTPOKOBY
(cTpareriuny) 1 mOTOYHY (TakTHYHY) EKOHOMIYHY
1 coIliallbHy TMOJIITHKY, CHPSIMOBaHy Ha peai3alliio
Ta ONTHMAJIbHE Y3TOJKCHHS IHTEPECiB CY0 €KTIB TOCIIO-
JIAPIOBAaHHS 1 CHOXHBAYiB, PI3HUX CYCIUILHHX BEPCTB
i HaceneHHs B 1itomy»’. Lle momoxenuss I'K Yikpainu
MOYKHa Ha3BaTH CKOpiIlle KOHCTATYyIOYHM, OTHAK BOHO HE
HaOIKae HAC JI0 3°SICYBaHHS CYTHOCTI «EKOHOMIYHOT
TIOJIITHKY JepkaBmy». Ha xaiib, y il yacTHHI HEe A0TO-
MAararoTh 1 BITYM3HSHI JOCTIKeHHs. Tak, HanmpuKian,
C.I. Kupees 3a3Hauae, 10 «CKOHOMIUHA MOJITHKA — TIE
cUCTeMa 3axOlliB, METO/IB, IHCTPYMEHTIB 1 (opM Aep-
»KaBHOTO BILUTMBY Ha COIiaJIbHO-€KOHOMIYHI IIPOLIECH»®.
Lle Bu3HAYeHHS, HA HAII MOTYIAN, HE A€ 3MOTH IIOCTa-
BUTH MIPAaBUIIbHI aKIIEHTH y KOHTEKCT] BIUTHBY JIEpKaBU
Ha CKOHOMIYHY CHCTeMy. TOMy MU IPOIOHY€EMO 3Bep-
HYTHCS JI0 JOCHIJUKeHb HIMEIbKUX BUCHMX, 5Ki, Ha
Hally JTyMKY, JOCTaTHbO YITKO BH3HAYMIM CHEIHDIKy
BILIMBY JIEp)KaBU Ha CKOHOMIYHY CUCTEMY. AHATI3YIOUN
HIMEIbKY (axoBy JiTeparypy, MOXKEMO 3HAWTH Take
Bu3HaueHHs1 Wirtschaftspolitik  (ekoHOMIUHOT MO~
THKH) — II€ CYKYIHICTh 3aXOfiB, 4epe3 sKi JeprkaBa
BTPY4Ya€eThCsl Y QYHKIIIOHYBaHHS eKOHOMIKH. BoHa Tia-
KOPSIEThCS HASBHIM €KOHOMIUHIN CHCTEMI Ta BH3HAYa€e
TpaBuJia B3aEMOJIiT cy0’€KTIB rocnoaproBanHs. ExoHo-
MiYHA TONITHKA € YaCTHHOIO 3aTraJbHOAEPKAaBHOI MOJi-
THKH'. 3 IIBOTO JIAKOHIYHOTO (HOPMYITIOBAaHHSI MOYKHA
3poOUTH 6araTo BayKJIMBHX BHCHOBKIB.

[To-mepie, ekOHOMIYHA TIONITHKA JEPKaBU BH3HA-
Yae 3MICT Ta M1 3[1HCHEHHS 11 eKOHOMIYHOT (PyHKITIT.

[To-apyre, nepkaBa, 3MIHCHIOIOYH SKOHOMIYHY ITOJIi-
TUKY, HEC MOXXC CBAaBUIbHO BTpydYaTHcs y (YHKIIIOHY-
BaHHS EKOHOMIYHOI cUCTeMU. BoHa Mae 3ailiCHIOBATH
TaKy TIOJNITHKY, HE 3aBIal0Yd IIKOIW OCTAaHHIM, a TaKOK
mpaBaM, CBOOOJIaM Ta 3aKOHHHMM iHTepecaMm Cy0’€KTiB

“IIpo 3acagu BHYTPILIHBOI 1 30BHIIIHBOI IMOMITHKH: 3aKkoH YKpaiHn
Bix 01 mumas 2010 p. Ne 2411-VI. URL: https://zakon.rada.gov.ua/laws/
show/2411-17 (nara 3BepuenHs: 28.05.2020).

’ Tocnonapcbkuit komeke Yipainu Bixg 16.01.2003 p. / BepxoBna Pama
Vkpainu opim. Beb-mopran. URL: http://zakon.rada.gov.ua/laws/
show/436-15 (nara 3BepHenHs: 28.05.2020).

¢ Kupee C.I. Exonomiuna momituka. URL: http://esu.com.ua/search
articles.php?id=18783 (mara 3Beprenss: 26.05.2020).

7Altmann J. Wirtschaftspolitik. Lucius & Lucius, Stuttgart. 2007.
206 s.; Breyer F., Kolmar M. Grundlagen der Wirtschaftspolitik. Mohr
Siebeck, Tiibingen. 2010. 480 s.; Griiner H. P. Wirtschaftspolitik:
Allokationstheoretische Grundlagen und politisch-6konomische Analyse
(Springer-Lehrbuch). 4 Auflage. 2012. 192 s.
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rocnoaaproBadss. Lleit MOMEHT HaI3BUYAHO BaXJIMBHUI
3 OISy Ha Te, IO 3a PaasHCHKOI JOOH IeprkaBa CBa-
BIJIBHO BTpydYasiacs y €KOHOMIUHY CHCTEMY, HEXTyBalia
norpedaMu Ta iHTepecaMH Cy0’€KTIB TOCIOAAPIOBAHHS
1 TOTaJIbHO BIPOBAKYBaia KOMaHHO-aIMIHICTPATHBHY
EKOHOMIKY ITiJT KepiBHUIITBOM KOMYHICTUYHOI TTapTii.

[To-Tpere, EeKOHOMIYHA TOJITHKA PO3DIAIAETHCS
caMme SIK BTpyYaHHS JIEPKAaBH B €KOHOMIUHY CHUCTEMY.
[HakmIe KaXKy4H, Take BTPYYaHHS € HETHIIOBHAM SIBUIIIEM
JUTS. (DYHKI[IOHYBaHHS €KOHOMIKH JIEMOKPAaTHYHOI Kpa-
iHH, a OT)Ke, BOHO Ma€e OyTH 00’€KTHBHO HEOOXITHUM
Ta OOMEXKEHHUM.

[To-geTBepTe, €KOHOMIYHA IOJIITHKA BHKOHYE Opra-
Hi3yro4y (YHKIIIO, aJpKe 3MIHCHIOIOYN IF0 TOJITHKY,
Iep)kaBa BU3HAYA€ MPaBHiIa B3a€EMOJII Cy0’ €KTIB TOCIIO-
JTApIOBaHHsA y il cdepi.

Ille omHUM TPUHINTIOBUM, Ha HAII MOTISI, MOMEH-
TOM € T¢, IO OyJb-IKa (QDYHKIIISI JIePHKABH, Y TOMY YHUCITI
1l eKOHOMIYHa, peati3yeThcs He camocTiitHo. [l ii pea-
Ji3alii 3alyJarThCs HacamIepen cy0’eKTH myOigHOl
BJIaJld y MEXaxX IXHbOI KOMIIETCHIIIT Ta MOBHOBA)XCHD,
BHU3HAUYCHUX Yy 3aKOHONABCTBI Ykpainu. ToOTO s
3MIACHEHHS EKOHOMIYHOT (DYHKIT HEOoOXigHEe BiIIO-
BiJTHE IHCTUTYIiiiHEe 3a0e3MeueHHs, MO0 3/1HCHIOEThCS
gyepes cucTeMy cy0’€KTiB MyONiYHOT agMiHicTparlii, sSKi
3aTydaroThCs 10 peaizamii el QyHKIl aepxasu.

KpiMm Toro, HeoOXiZHe BIAMOBIAHE HOPMATHBHE
3a0e3MeUeHHs], SIKe BHSABISIETHCS y CHUCTEMI IPABOBUX
HOPM, HacaMIepel HOPM aJMiHICTPaTUBHOTO TIPaBa, M0
perIaMeHTYIOTh TPOIeC MyOIIYHOro aJaMiHICTPyBaHHS
y chepi eKOHOMIKH YKpaiHH.

L1i kpurepii, 04eBHIHO, MAIOTh HAMU BPaXOBYBATUCS
MiJl YaCc BHU3HAYCHHS CYTHOCTI E€KOHOMIYHOi (yHKIIT
VYkpainu. 3 onsiay Ha Iie MPOIIOHYEMO PO3IVISIIATH SKO-
HOMIUHY (QDYHKIIII0 YKpalHH K 3iCHIOBaHE AePKABOIO,
Hacamriepen B 0co0i myOaiuHoT aaMiHiCTpallii, myomiuHe
aJIMiHICTPYBaHHs Y chepi EKOHOMIKH 3 METOIO TUHAMIY-
HOTO ii pO3BHTKY Ta 3aXHCTYy IpaB, CBOOOA 1 3aKOHHHX
IHTepeciB Cy0’€KTIB TOCIOJAPIOBAHHSA Ta MPHBATHHUX
oci0 y miif cdepi.

SIx MU 3a3HaYANN BUILE, TS 31HCHEHH 11i€l QyHKIT
JiepKaBU HeOOX1HI BIIMOBIIHI HOPMH TIpaBa, 10 SBJIS-
I0Th COOOT0 IOPUINYHY OCHOBY ii peaizamii. [Ipu oMy
e He abCTPaKTHI MPaBOBI HOPMH, 2 HOPMH, SIKi HaJe-
JKaThb 10 KOHKPETHOI raiysi mpasa. AHani3 OuIbLIOCTI
BITYM3HSIHHUX HAYKOBUX JTOCIIIKEHB, IIPHCBIICHUX ITpa-
BOBOMY PETYJIIOBaHHIO €KOHOMIUHOI (YyHKIIT YKpaiHu,
HE Ja€ MOXITUBOCTI C(HOPMYBATH OCTATOYHE CYIIKCHHS
Opo IOPUIMYHY MPUPOLY THUX HOPM, SIKi PETYIIOIOTH
3aifiCHeHHS! eKOHOMIuHOi (yHKLIi AepkaBu. 3 OJHOTO
00Ky, € 3HaUHa KiJIBKICTh JTOCTIPKEHb BIIOMUX BITYU3-
HSHUX TPEACTAaBHUKIB aJIMiHICTpaTMBHOTO TIpaBa,
K1 OOIPYHTOBYIOTh 1[I€I0 TOTO, LIO JIepiaBa PEryIIoe
EKOHOMIKY YKpalHH Yepe3: aIMiHiCTPaTUBHO-IPABOBY
peraMeHTaIliio TisUTbHOCTI 0i3HeCy®; BCTAHOBIIIOE ITpa-

8 bepnau A.l. AnMiHicTpaTuBHE MpaBo YKpaiHH : HaBY. MOCI0. ISt TUCT.
Hapy. KuiB : YHiBepcuret «Ykpainay, 2005. C. 206.
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BOBI OCHOBH JIJISl TIPUAHSATTS YNPaBIIHCHKUAX PIllICHb,
3axXUINae iHTEepeCH HaIllOHAIbHOI €KOHOMIKH, (hopMye
11 1HPPACTPYKTYpy, KOHTPOIIOE TPOIECH TPOIIOBOTO
00ITy, BCTAHOBITIOE 1 PO3BUBAE CKOHOMIYHO BUTIIHI IS
CYCIIBCTBA 1 JEpKaBHM MPaBOBIAHOCHHK; 3abe3medye
MPaBOBI OCHOBH BCiX EKOHOMIYHHX IIE€PETBOPEHB, 3aXH-
1ja€ eKOHOMIYHI 1IHTEpPEeCH BUPOOHHKIB 1 CIIOKHBAYiB,
PETYIIoE TPOIIOBHH 00Ir, (opMye 1 pO3BHUBAE EKOHO-
MIYHO 1 coriansHo BuriaHi cdepu'® Tormo.

3 iHII0T0 OOKY, € JOCIIKSHHS ITPECTABHUKIB HAYKH
TOCIOJAPCHKOTO TpaBa, SKi JTOBOASATH, IO CKOHOMIYHA
(hYHKIIIS Tep)KaBH, YIIPaBIiHHSI eKOHOMIKOIO 3a0e3meuy-
€TBCS CaMe 3a PaxyHOK HOPM I'OCIIOIapCHKOro mpasa'l,

Ha Hamr momisin, Takud migxin € Oe3mepCreKTHB-
HUM, aJKe BiH 3MIII[y€ IICHTP YBard BiJl MIPUPOIX HOPM
TpaBa, Ha MiICTaBl AKUX 3AIHCHIOETHCS MyOIiuHe aJMi-
HICTpYBaHHS c(Pepor0 eKOHOMIKH, Y OiK iHIIMX IMTUTaHb.
[Ipu koMY TOCTaTHLO MaJIO YBArk MPUILISETHCS THIIIH,
JIOCHTB apTyMEHTOBaHIi HAyKOBI# MO3HIIIT TPO IPUPOIY
BIJIMOBITHUX HOPM TipaBa. Y IIiil YacTHHI WIEThCS PO
(yHIaMeHTalbHE NOCHIHKEHHS CHUCTEMHU aJIMiHICTpa-
THUBHOTO TIpaBa, sike Oyiio 3aificiero P.C. MenbHukom'2.
BoHO MOKNan0 MOYaTtoKk MPHHIMIIOBO HOBOMY pPO3Y-
MIHHIO CHCTEMH aJIMiHICTPAaTUBHOTO TpaBa Ta OyIIo
po3BuHeHe y pobortax €.B. Ilerpoma, O.A. Mopry-
voBa, H.I. Ilekanooi, K.O. Pubak, A.A. BapikoBoi,
M.T. KpaBuenka'® ta iHIIHX.

3rigHo 13 3ampornoHoBaHuM P.C. MeTbHHKOM ITiIX0-
JIOM CHCTEMa aJMIHICTPAaTHBHOTO IpaBa CKJIATAEThCS
3 JIBOX YaCTUH: 3arajibHOr0 aJMiHICTPaTHBHOIO MpaBa
ta OcobnmMBOro aaMiHicTpaTHBHOTO IpaBa'‘. 3arajbHe
aJIMiHICTPaTUBHE TPABO CKJIAJAETHCS BUHATKOBO 3 HOPM
aJIMiHICTPaTUBHOTO TIpaBa Ta aaMiHICTPaTHBHO-IIPABO-
BHX IHCTUTYTIB, 00’ €THY€ JIUIIC Ti 3 HUX, PETYIIO0UNN

° Konmakos B.K., Kysemenko O.B. AamiHicTparuBHe mpaBo YKpaiHu:
nixpyunuk. Kuis : FOpinkom Iatep, 2003. C. 332.

10 Kperyn FO.1. TIpaBoBi OCHOBU JEP)KABHOTO YIPABIiHHS €KOHOMIKOKO
VYkpainu : Hary. noci6. Kuie : KHEY, 2003. C. 5-6.

' Ticynosa B.M., Bonmapuyk A.B. Tocmomapcbke NpaBo :@ HaBu.
noci6 / MBC Vkpainu, Jlyran. nepx. yH-T BHyTp. cipas iM. E.O. [lino-
pesxka. Jlyrancek : PBB JITYBC im. E.O. [linopenka, 2009. 584 c.

12 Menpauk P.C. CricteMa aMiHICTpaTHBHOTO TIpaBa YKpaiHu : JiC. ... I-pa
ropuz. Hayk : 12.00.07 / Xapk. Hail. yH-T BHYTp. cripaB. Xapkis, 2010.415c.
3 IlerpoB €.B. AAMiHICTPaTHBHO-TOCIONAPChKE IPaBO SIK ITiAra-
JIy3b a/IMIHICTPaTUBHOTO TpaBa YKpaiHH: JMC. ... A-pa IOPHJ. HayK :
12.00.07 / XapkiBchbKuii HaIliOHAIBHUN YHIBEPCUTET BHYTPILIHIX CIIPaB.
Xapkis, 2012. 415 c.; Moprynos O.A. AnMiHICTpaTHBHO-CIIOPTUBHE
IpaBo K MiAraiay3b aAMIHICTPaTHBHO NpaBa YKpaiHM: JIWC. ... KaHJ.
topun. Hayk: 12.00.07 / 3amopi3bkuil Hal[iOHaJbHUH YHIBEPCHTET.
Sanopixcoks, 2012. 207 c.; Lekanosa H.I. Mirpauiiine npaBo y cuc-
TeMi aJAMiHICTPATUBHOTO NpaBa YKpaiHW : AUC. ... KaHA. IOpUJ. HayK :
12.00.07 / KuiBcpkuit HartioHansHUH yHiBepeuteT iM. Tapaca IlleBueHka.
Kuis, 2016. 242 c.; Pubax K.O. MictoOyniBHa HisabHICTE SIK 00 €KT
aJIMiHICTPaTHBHO-IIPAaBOBOTO PETYIIIOBAHHS © JUC. ... KaHJ. IOpH]. HayK :
12.00.07 / KuiBchkuii HarfioHansHuMiA yHiBepcutet iM. Tapaca IlleBuenka.
Kuis, 2018. 275 c.; BapikoBa A.A. Cucremarusaiis mpaBa €JIeKTpO-
HHHMX KOMYHIKaI[ili: aJMiHICTpaTUBHO-NIPABOBE OCIIKEHHS: AHUC. ...
KaHq. fopuj. Hayk : 12.00.07 / KuiBchkuil HaliOHAaIbHHUI YHIBEPCHTET
iM. Tapaca IlleBuenka. Kuis, 2018. 259 c.; KpaBuenko M.I. Yrpasninus
oOYTOBUMH BiTXo#aMU B YKpaiHi: aJMiHICTPaTUBHO-IIPABOBHII aCIIEKT :
IHC. ... a-pa fopua. Hayk : 12.00.07 / KuiBcbkuii HarlioHabHUIA yHIBEp-
curet im. Tapaca llleBuenka. Kuis, 2019. 575 c.

4 Menbuuk P.C. 3aranbHe aJMiHiCTpaTHBHE MIPABO B MUTAHHSIX 1 Bi/MOBI-
Iix : Haed. roci6. Kuis : FOpinkom Iutep, 2018. C. 74.
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BIUTUB SIKUX TOIIHPIOETHCS HA YCI HANPSIMHU Ta BHIU
JUSUTBHOCTI Cy0’€KTIB TyONIYHOTO aJMIHICTPYBaHHS,
HE3aJIe)KHO Bix cdepu, B sKiii BOHO 3miHCHIOETHCA'.
Oco0nmuBe X aaMiHICTpaTHBHE IIPaBO CKIIAJA€THCS
3 BIAMIOBIIHUX Tally3eil MMpaBa Ta CBOEIO YEProro Pery-
o€ (QYHKIIOHAJbHI HANpPsSMHU JISUIBHOCTI CYO’ €KTIB
MyONIIYHOTO aaMIHICTpYBaHHS (TOJIIEHChKEe MPaBo,
Mirpariitne nmpaBo) abo Mpoueaypy peaizalii OKpeMHux
MpaB NMPHUBATHUX OCI0 (CITy>kO00BE NPaBo, IPaBoO Ha CBO-
601y MUpHEX 3i0paHb TOMIO)'S.

Crnimyroun 1idl  JIOTiIi, HOPMH aaMIHICTPaTHB-
HOTO TMpaBa, SKi PETYIIOTh IMyONiuHe aMIiHICTPY-
BaHHA y cdepl CKOHOMIKH, TaKOX MOXXHa 00’ €IHAaTH
y tany3b OcoOnuBOro aaMiHicTpaTMBHOrO mpasa. Lls
ifes Oyna peali3oBaHa y JAWCEPTAIIHHOMY JTOCIIIKEHH]
€.B. Ilerpora!’. Tak, y4eHuii 3BepTa€c yBary Ha T€, II0
aJIMIHICTPaTHBHO-TOCTIONAPChKE TPaBO Mae yBiOpaTu
y cebe yci Ti HOpMH, SIKi BU3HAYAKOTh, 3 OIHOTO OOKY,
MIPAaBOBHH CTATyC Ta OpraHi3aiilo JisUTbHOCTI Cy0’€KTIB
MyOMIYHOI anaMiHICTpallil, 3a/IisIHAX y peai3allii eKoHO-
MIiYHOT PYHKIIIT JIepKaBH, a 3 HIIIOTO, — IIOPSOK B3aEMO-
JIiT MDDK HEMH Ta Cy0’ €KTaMH TOCTIOAAPCHKOI AiSITbHOCTI.
B ocranHbOMY pasi iHaeThes Mpo opraHizaliiHo-TpaBoBe
pEryITtOBaHHS TOCMOAAPCHKOI JISUTLHOCTI, TOB’s3aHe 5K
13 3IICHEHHAM TPSMOTO YIIPABIIHCHKOTO BIUIMBY Ha
cy0’€eKTiB rocronaproBanHsi (KOHTPOJIb, IPUTATHEHHS 10
FOPHIMYHOI BIAMOBITATLHOCTI), TaK 1 OMOCEPEAKOBAHOTO
y BUNIAAL MyONIYHO-CEPBICHOT JIsUTBHOCTI (peecTparis,
JMIEH3yBaHHs, HagaHHS CyOCHIii, HoTarfiii Tomo)'®.
JIOCTiTHUK TaKOXX BH3HAYAE BHYTPIIIHIO OyIOBY ITi€i
ramy3i OcoOIMBOTO aIMiHICTPAaTHBHOTO TIPaBa, sKa BUOY-
JIOBaHa 3a PaXyHOK IHCTUTYTIB aJIMiHICTPAaTHBHO-TOCIIO-
JapchKoro mpapa. Jo mepeniky Takux IHCTHTYTIB BYe-
HUH BiTHOCHTB: 1HCTUTYT MPABOBOIO CTATyCy CyO’€KTIB
aJIMIHICTPaTHBHO-TOCTIONAPCHKUX BIJTHOCHH; IHCTHTYT
JIepKaBHOI peeCTpallii Ta 3HATTS 3 IEPYKABHOT peecTpartii
Cy0’€KTIB TOCIOJAPIOBAHHS; IHCTUTYT aHTHMOHOIOJb-
HOTO PEryfIfOBaHHs; IHCTUTYT JAEPKAaBHOTO 3aMOBIICHHS;
IHCTUTYT JICP>KaBHOTO 3aBJIaHHS; IHCTUTYT JIILICH3YBaHHS;
IHCTUTYT MATCHTYBAaHHS 1 KBOTYBAaHHS; IHCTUTYT cepTU(i-
KaIlii Ta cTaHIapTH3allii; IHCTUTYT 3aCTOCYBaHHS HOpMa-
THUBIB 1 JIIMITIB; IHCTUTYT PETYIIIOBAHHS IIiH Ta TapuQiB;
IHCTUTYT HaJJaHHS IHBECTUIIHNX, TIOMATKOBHX Ta 1HIITHX
MUTBT; THCTUTYT HAJaHHS JOTallil, KOMIICHCAIlIH, IUThO-
BHX IHHOBAIIH 1 CYOCH/II; IHCTUTYT KOHTPOJILHHUX 3aXO0-
niB". IlepeBaramm 3ampomonoaHoro €.B. IlerpoBum
miaxomy €: 1) Te, 110 BiH y3TOMKYEThCA 13 3arajbHOBH3HA-
HUM TPUHIIATIOM TIO/ILTY TIpaBa Ha MyOIiYHe Ta MpUBaTHE
W He mepenbadae OOIPYHTYBaHHs iCHYBaHHs Tak 3Ba-
HUX «KOMIUICKCHHX» Tally3eH mpaBa; 2) OKpeCIoe Mexi

15 Menbauk P.C. 3aransHe aqMiHicTpaTHBHE PABO B MUTAHHSIX 1 BiIITOBI-
nsx : HaBd. oci6. Kuis : FOpinkom Iurep, 2018. C. 75.

1 Tam camo.

7TletpoB €.B. AAMIHICTPaTHBHO-TOCIIONAPCHKE MPaBO 5K MMiAra-
Jy3b aAMIHICTPAaTHBHOIO TpaBa YKpaiHH: JHC. ... J-pa FOPHUA. HayK :
12.00.07 / XapkiBcbKuii Hal[iOHAIBHUM YHIBEPCUTET BHYTPILIHIX CIIPaB.
Xapkis, 2012. 415 c.

18 Tam camo. C. 354.

1 Tam camo. C. 355-356.
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aJIMIHICTPAaTHUBHO-TIPABOBOTO PETYJIOBAHHS EKOHOMIY-
HOT QyHKINT YKpaiHCBKOI iepaBa; 3) BIAMOBIAE HasB-
HOMY y HiMeudwHi Mmixomy, 3TiHO i3 SKMM CyCILTbHI
BIJHOCHHU y c(epi rocronapioBaHHS PO3MOAUISIOTHCS
MDK: aJMIHICTPaTHBHO-TOCIIOJAPCHKUM, HPHUBATHOTOC-
MOJAPCHKUM Ta KPUMIHAIBHO-TOCIIONAPCHKUM TpaBoM?’.
Ha »xais, micnst boro GpyHIaMEeHTaIBHOTO JIOCIKSHHS
THIIUX IPYHTOBHUX MPallb, IPUCBIYCHUX aIMiHICTPATHB-
HO-TOCTIONAPCHEKOMY TIPABY, Y MEXaX BITYU3HIHOI HAYKU
He Oyno. OmHaK € NeKibKa JOCHTIHKEeHb, SKi aHali3y-
BaJIM JOTUYHI MUTAHHS A0 MyOIiYHOTO aqMiHICTPyBaHHS
cdeporo exoromiku?!, TIpoTe y HUX HE KOHKPETH30BAHE
MMUTAHHS MPO Miclle HOPM aJMiHICTPaTUBHO-TOCIIONAP-
CBKOTO TIpaBa y CHCTEMi IipaBa YKpaiHU.

3 omrsAay Ha Te, IO HayKa aJIMiHICTPaTHBHOTO IpaBa
MOCTIHHO PO3BUBAETHCS, € MiACTABH PO3IMIMPUTU MEXKI
aJIMIHICTPAaTHBHO-TOCIIOIAPCHKOTO  TIpaBa  HIJISIXOM
JIOZIaBaHHS HOBUX IHCTUTYTIB, fKi, Ha Hall OIS,
TaKOXX HaJIeXkKaTh JIO IIi€i ramxy3i 0coOIMBOTO aJMiHi-
CTPaTHBHOTO NPaBa Ta € HapsIMaMH peatizallii eKOHO-
MiuHOi QyHKIIT YKpaiHu.

[Mo-nepiie, iHCTHTYT B3aemonii myOmiyHOi aami-
HicTpawii 3 IHCTUTYHISIMH T'POMAaJSHCHKOTO CYCIiNb-
cTBa y cdepi eKOHOMIKH. SIK CIpaBemIMBO 3a3HaYaEe
P.C. MenbHUK, aaMIHICTpaTHBHE TIPaBO PETYIIOE
CYCIUIbHI BIIHOCHHU y cdepi B3aeMonii oOpraHiB
nyOai4HOl BIAAM 3 I1HCTUTYLiSIMH TPOMaASHCHKOTO
cycminbcTBa??,  TakuM YHHOM, CYCIUIBHI BifHO-
CHHM, fKi BUHHKAIOTb MK Cy0’e€KTaMu myOIi4HOI
aaMiHicTpanii, 3aJiTHUMM y peaizanii eKOHOMid-
HOT QYHKIIT YKpaiHM Ta IHCTHTYIiSIMH TPOMAJISH-
ChKOTO CYCIUIBCTBA, TAaKOX OyIyTh pETYyIHOBATHCS
aJIMiHICTPaTUBHO-TOCIIONAPCEKUM IIpaBoM. Hampu-
KJIaJ, WAEeTbCs MPO B3aeMOJi0 MiHEKOHOMPO3BUTKY
VYkpainu ta I'pomancekoi pagu mpu MiHEKOHOMPO3-
BUTKY YKpaiHH, fKa y TaKuUX BiIHOCHHAX € IIPe-
CTaBHUKOM IHTEpPECIB TPOMAJSTHCHKOTO CYCIUILCTBA.

[Mo-gpyre, 1HCTHTYT 3a0e3leYeHHs CTpaTeriy-
HUX TPIOPUTETIB PO3BUTKY EKOHOMIKH. Sk 3a3Ha4ae
B.B. l'anynbko, neit HanmpsiM mMyOniqHOTO agMiHICTPY-
BaHHS y c(hepl eKOHOMIKM MOKIMKAaHWK 3a0e3MevnuTH
CTPYKTYpHI 3MiHH, 30KpeMa CTHMYIIOBAaHHS PO3BHUTKY
OKpEeMHUX Tally3eil Ta BUPOOHHWITBA, c(hep EKOHOMid-
HOTO PO3BHUTKY (HaPUKIIAM, MaJIOTO MiANPHEMHHUIITBA);
IHBECTyBaHHs, IHHOBAIlil, IIIHOYyTBOPEHHS TOIIO>.

2 1Ito6ep Ponbd. Xo3siicTBeHHO-aMHHHCTpATHBHOE MpaBo. OCHOBBI
U npodnembl. MuUpoBasi SJKOHOMHUKA M BHYTPEHHUH pbhIHOK. Allgemeines
Wirtschaftsverwaltungsrecht. Grundlagen des Wirtschaftsverfassungs-
und Wirtschaftsverwaltungsrecht, des Weltwirtschafts- und Binnen-
marktrechts / Ponsd [IToGep ; mep. ¢ Hem. Mocksa : Bonrepc Kiysep,
2008. C. 12-13.

2 AnmiHicTparuBHe TmpaBo YkpaiHu. IIOBHMH Kypc @ migpy4HHK /
Tanynbko B., ixrieBcbkuii I1., Ky3pmenko O., Crenenko C. ta iH. Xep-
coH : OJIAI-ILTIOC, 2018. 446 c.; Kpuxyr B.b. AnMinicTpaTuBHO-TIpa-
BOBE DETYIIOBaHHA €KOHOMIKM YKpaiHM B KPU3OBHX YMOBAx : JOUC. ...
n-pa ropun. Hayk : 12.00.07 / Onecbkuii ep:kaBHHII yHIBEpPCHTET BHY-
TpimHix crnpas. Oxeca, 2019. 463 c.

2 Menbuuk P.C., Bessenko B.M. 3aranbHe aaMmiHiCTpaTHBHE MpaBo :
HaB4. oci6. / 3a 3ar. pex. P.C. Menbuuka. Kuis : Baite, 2014. C. 58.

3 AnmiHicTparuBHE mpaBo YkpaiHu. IIOBHMI Kypc @ migpy4HHK /
Tanynbko B., lixrieBcbkuii I1., Ky3pmenko O., Crenenko C. ta iH. Xep-
coH : OJIAI-IUIIOC, 2018. C. 340.
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Ie#t iHCTUTYT aIMiHICTPATHBHO-TOCIIOIAPCHKOTO TIpaBa
Ma€ 3HauHy HOPMATUBHY 0a3y, 30KkpeMa: 3akoH YKpaiHu
«IIpo nmep>kaBHI IITLOBI MporpamMmu»; 3akoH YKpaiHu
«IIpo 3arBepmkeHHS 3araibHOJAEP’KABHOI MPOTpaMu
PO3BHUTKY MaJIMX MiCT» Ta iHImi**,

[To-Tpere, IHCTUTYT BU3HAUCHHS cep EKOHOMIKH,
SKI MOKYTh CTaHOBHTH O0’€KT HEJCpKaBHOI BIIACHO-
cTi Ta MexaHisM ii HaGyTTS. MeThes, HANPHUKIA, Ipo
npuBaTH3ani. FOpuandyHO OCHOBOIO aJMiHICTPaTHB-
HO-TOCTIOZAPCHKUX BIJHOCHH, SIKI BUHHMKAIOTH MIOIO0
nepegayi MaiiHa BiJ JIep)KaBH IHIIMM BJIACHUKAaM, €,
Hanpukian, 3akoH Ykpainu «IIpo mpuBarusaiito nep-
JKABHOTO 1 KOMYHAJIBHOTO MaiiHa»?,

[To-dyeTBepre, IHCTHTYT pETYIIOBAaHHS 3OBHIIII-
HBOCKOHOMIYHOI  JmisutbHOCTI. Ile#l iHCTHUTYT amMi-
HICTPaTUBHO-TOCIIONAPCHKOTO TpaBa € JOBOJI  CIie-
MUQIYHUM, a/DKe BIH PETYTIOEThCA SIK  HOPMaMH
HAIlIOHAJIPHOTO 3aKOHOJIABCTBA, TaK 1 HOpMaMy MiXHa-
ponsoro mnpasa. OfHAK Iie HE BUKIKOYAE TOTO, IO [0
PETyITIOBaHHS 30BHIITHBOCKOHOMIYHOT JIISUTHHOCTI 3aITy-
YeHI HOPMH aJMIHICTPaTHBHO-TOCIIONAPCHKOTO TIpaBa.
Hanpukiaa, BOHH PeryarOlOTh BIHOCHHHM IIOO: 3aXH-
CTy EKOHOMIUHHX IHTepeciB YKpaiHH Ta 3aKOHHUX iHTe-
peciB  Ccy0’€KTIB 30BHIITHHOSKOHOMIYHOT JisSUTBHOCTI;
CTBOPEHHSI PIBHUX MOXITUBOCTEH JJ1s Cy0’ €KTIB 30BHIIII-
HBOCKOHOMIYHOI IISUTbHOCTI PO3BUBATH yCI BHIHM TIiJI-
TIPUEMHUIIBKOT AiSTIBHOCTI HE3aJIe)KHO BiJl (popM BiIacHO-
CTi Ta BCl HaNPSAMH BHKOPUCTAHHS JOXOMIB 1 3MiHCHEHHS
IHBECTHIII};, 3aTBep/DKCHHS TOJIOBHHX HAMPSIMIB 30B-
HIITHPOSKOHOMIYHOT TOMITHKUA YKpaiHH; 3aTBepKeHHS
CITUCKIB TOBapiB, EKCIIOPT Ta IMIIOPT SKUX 3200POHSETHCS
ta iHmi*®, FOpHIMYHOI OCHOBOK IMYONIYHOrO amMiHi-
CTpYBaHHS Y Il YaCTHHI €, HAPHKIA, 3aKOH YKpaiHu
«IIpo 30BHIIIHBOCKOHOMIYHY MisTBHICTE»? .

[To-m’siTe, iIHCTUTYT YNpPaBIiHHS JePKaBHUMH ITiJI-
MPUEMCTBAMH Ta YCTaHOBAaMH, sKi 3aJisHI y cdepi
ekoHOoMikH. Tak, HanpHKIa, Ha caidTi MiHEKOHOMpPO3-
BUTKY YKpainu BuU3HaueHuU [lepenik nep:kaBHHUX ITifI-
MPUEMCTB, YCTAHOB, OpTaHi3alliii, 10 HaJekaTh IO
chepu ympaBiiHHS MiHicTepcTBa PO3BUTKY EKOHO-
MIKH, TOPTiBIIi Ta CIIBCHKOTO TOCIIOAAPCTBa YKpainu®,
MeThest mpo AepikaBHi MANPHEMCTBA, HAYKOBI ycTa-

2 TIpo nepskaBHi LinboBI mporpamu: 3akoH Ykpainu Bix 18.03.2004 p.
Ne  1621-IV. URL: https://zakon.rada.gov.ua/laws/show/1621-15
(mara 3BepHeHHs: 31.05.2020); Ilpo 3arBepiukeHHS 3araabHOAEPIKAB-
HOI IporpaMu po3BUTKY Manux MicT: 3axoH Ykpainu Bix 04.03.2004 p.
Ne 1580-IV. URL: https://zakon.rada.gov.ua/laws/show/1621-15 (nara
3BepHeHHs: 31.05.2020).

2 [Ipo npHMBaTH3ALLIO JEPIKABHOTO i KOMyHAIBHOrO MaifHa: 3akoH YKpa-
iam Bix 18.01.2018 p. Ne 2269-VIII. URL: https://zakon.rada.gov.ua/laws/
show/2269-19 (nara 3Beprenns: 31.05.2020).

26 TIpo 30BHILIHBOCKOHOMIYHY AisUIbHICTB: 3aKkoH Ykpainu Bix 16.04.1991 p.
Ne 959-X1I. URL: https://zakon.rada.gov.ua/laws/show/1621-15 (zara 3Bep-
Henust: 31.05.2020).

27 TaM camo.

2 [lepernik Iep)KaBHUX IiIPHEMCTB, YCTAHOB, OpraHisauiii, mo Haie-
JKaTh 0 chepH ynpasiiHHsI MiHICTepCTBA PO3BUTKY CKOHOMIKH, TOPTIiBIIi
Ta cimbCBbKOro rocmopapctBa Ykpaimm. URL: https://www.me.gov.ua/
Documents/Detail?lang=uk-UA &title=PerelikDerzhavnikhPidpriiemstv
UstanovOrganizatsiiSchoNalezhatDoSferiUpravlinniaMinisterstvaEkon
omichnogoRozvitkulTorgivliUkraini (nara 3Bepuaenns: 31.05.2020).
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HOBH, IOJO MJiSUTBHOCTI SKMX MIiHEKOHOMPO3BHUTKY
VYkpaiHnu 3aiicHIOE 0e3M0CepeTHE YITPABITIHHS.

[To-mocre, iHCTUTYT 3a0e3MEYeHHS EKOHOMIYHOI
Oe3rekn JepikaBd. BapTo migKpecnuTH, M0 3aBIaHHS
mono 3abe3neyeHHs CeKOHOMIYHOI Oe3leKu  aep-
JKaBM BH3HAYCHO Ha KOHCTUTYIiiHOMY piBHI. Tak,
y ct. 17 Koncrutyuii Ykpainu 3a3HaueHo: «... 3abe3me-
YeHHS €KOHOMIYHOI Ta iH(popMaiiHO Oe3NEeKH € Hak-
Ba)KJIMBIIIMMH (YHKIISIMHA AepKaBH. . .»%>. FOpuauaHoo
OCHOBOIO ITLOTO IHCTUTYTY aJIMiHICTPaTHBHO-TOCIIONAP-
CBHKOTO ITpaBa €, HAIPUKJIaJ, 3akoH Ykpainu «[1po Hari-
oHaibHy Oe3nexy Ykpainu»®. Ileii JOKyMEHT BU3HAYAE
KOMITETCHIIIIO Ta MOBHOBaXXECHHS CYO’ €KTIB MyOIiIYHOT
aJIMiHiCcTpamii y 4acTHHI 3a0e3NeueHHs EKOHOMIYHOT
Oe3rexn YkpaiHu.

[lo-chome, iHCTHTYT 3a0€3MEYCHHS COLIaTBHOL
CIPSMOBAHOCTI €KOHOMIKH. Ilel 1HCTUTYT € MpoaoB-
JKCHHSIM KOHCTUTYIIIHHOTO 3aBIaHHS], SKE MOKIAIEHO
Ha JIepaBy 3rifHoO i3 4. 4 cT. 13 KoncTuTymii Ykpainn.
Tak, OcHoBHuil 3akoH YkpaiHu mnporojourye: «ep-
*aBa 3a0e3mneuye <...> COWialbHY CHPSIMOBAHICTh €KO-
HOMiKI»®!. 3BHUaiiHO, MU monoxkeHHs KoHcTuTymii
VYkpalHu HEMOXKJIMBO HEXTYBATH IIiJ| 4Yac 3AiHCHEHHS
€KOHOMIYHOT PyHKIT nepkaBu. Hopmu aaMiHicTpaTHB-
HO-TOCIIOZAPCHKOTO TIPaBa, siKi 3a0e3MeUyIoTh peaiza-
LII0 I[LOTO 3aBJAHHS JAEPKaBH, TAKOXK BapTO 00’ €THATH
B OKpPEMHH IHCTHTYT Ili€l ramxysi OCOOIWUBOTO aJMiHi-
CTPaTUBHOTO IIpaBa.

¥ Koncruryuiss Ykpainu. Bidomocmi Bepxosnoi Paou Vipainu. 1996.
Ne 30. Cr. 141.

0 TIpo HawioHanbHy Ge3rnexky Ykpainu: 3akoH Ykpainu Bix 21.06.2018 p.
Ne 2469-VIII. URL: https://zakon.rada.gov.ua/laws/show/2469-19 (nara
3pepHeHHs: 31.05.2020).

31 Koncrurymiss Ykpaiau. Bidomocmi Bepxosnoi Paou Yxpainu. 1996.
Ne 30. Cr. 141.
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BucHoBkn

VY pesynbrari TpOBEACHOTO JOCIIIKEHHS MOXXHA
3poOUTH TaKi BUCHOBKHU:

1. KoncratoBaHo Te, 1110 €eKOHOMIYHA MOJITHKA JIEp-
’KaBHU BHU3HA4Yac 3MICT Ta MeXI1 3A1HCHEHH 11 eEKOHOMIY-
Hoi pyHK1il. Bona Mae peanizoByBaTu TaKy MOJIITUKY, HE
3aBJal0YM LIKOJIW OCTaHHiH, a Takok IpaBaM, cBOOOIaM
Ta 3aKOHHUM 1HTepecaM Cy0’ €KTiB TOCIONAPIOBAHHS.

2. 3amnporoHOBaHO PO3MISIATH €KOHOMIYHY (YHK-
1it0 YKpaiHu 4K 3iiiCHIOBaHE Iep>KaBoo, HacaMIiepes
B oco0i myOmiyHOi aamiHicTpauii, myOmiyHe aaMiHi-
CTpPYBaHHS Y cdepi EeKOHOMIKU 3 METOI JUHAMIYHOTO
il pO3BUTKY Ta 3aXMCTy IpaB, CBOOOI 1 3aKOHHUX 1HTE-
peciB cy0’€KTIB rocrnonapioBaHHs Ta MPHUBATHUX 0cCi0
y 1i# cdepi.

3. 3nilicHeHHs eKOHOMIYHO1 QyHKIIT YKpaiHu 3a0e3-
MEYy€EThCS 32 PaXyHOK OKpeMoi raiy3i 0coOIHBOTO
aJMiIHICTPaTUBHOIO MpaBa — aJMIiHICTPATUBHO-TOCIO-
JApChKOTO TpaBa.

4. 3amponoHOBAHO PO3IIUPUTH MEPENTiK IHCTHUTY-
TiB aJAMIiHICTPaTUBHO-TOCIIOAAPCHKOTO MpaBa ILISIXOM
JI0JIaBaHHS TaKUX MPABOBUX YTBOPEHb 10 HOTO CUCTEMHU:
IHCTUTYT B3aeMoil myOmiyHOi aaMiHiCTpauii 3 1HCTH-
TYUisIMA TPOMAJISIHCHKOTO CYCIUIBCTBA Yy cdepi eKOHO-
MIKH; THCTUTYT 3a0€3MeUYeHHsl CTpaTeriuHuX Mpiopure-
TIB PO3BUTKY €KOHOMIKH; 1HCTHTYT BHU3Hau€HHS cdep
€KOHOMIKH, AKi MOXXYTh CTAaHOBUTH 00’ €KT Helep >KaB-
HOI BJIACHOCTI Ta MeXaHi3M ii HabyTTs; IHCTUTYT pery-
JIFOBAHHS 30BHIITHBOEKOHOMIYHOT JiSUIBHOCTI; IHCTUTYT
YIOpaBIiHHA JEpP>KaBHUMH HiANPUEMCTBAMH Ta yCTaHO-
BaMH, sKi 3afisHi y cepi eKOHOMIKH; iHCTUTYT 3a0e3-
MCYCHHSI EKOHOMIYHOI O€3MeKH MAepikaBH; IHCTUTYT
3a0e3MeueHHs COLIaNbHOI CIPSIMOBAHOCTI E€KOHOMIKH.
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Classification typology of legal guarantees of human rights
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Graduate Student of the Department of Theory of State and Law
V.M. Koretsky Institute of State and Law

of the National Academy of Sciences of Ukraine, Ukraine

The article argues the theoretical and practical relevance of the classification of legal guarantees of human
rights. The author of the scientific research emphasizes the complex debatable nature of this object of study, based
on the following, in the legal literature, concentrated an extremely large range of classifications of legal guarantees.
Under such conditions, the primary task of the scientist is to find a certain algorithm of their search aspirations,
with which to develop their own approach to the outlined issues. To achieve this goal, a powerful, doctrinal base
of specialized, scientific sources has been developed.

Given the academic practicality, an attempt was made to systematically generalize various criteria, types, types
of division of guarantees into separate components. As a result of this process, the scientific achievements of lawyers
were grouped according to the group affiliation of general and specialized approaches to the issue of classification
pluralism of legal guarantees. This author’s approach, dictated by the individual nature of the object of study,
the multi-vector views of the scientific community on the classification of legal guarantees of human rights and our
desire to try to systematize the somewhat different positions of scientists. Representatives of the first direction,
aimed mainly at external classification parameters, and supporters of the second approach, seek to reveal in detail
the internal component of this object of scientific research.

The first group includes such specialists as: V.K. Grishchuk, Y.O. Guide, M.S. Kelman, V.O. Kotuk,
L.A. Lutz, V.L. Ortynsky, R.S. Prytchenko, V.I. Truba, and the second algorithmic system includes: C.V. Bobrovnyk,
O.V. Zaichuk, H.M. Krestovska, 1.Y. Magnovsky, L.G. Matveeva, N.M. Onishchenko, N.M. Parkhomenko,
O.V. Petrushyn, G.O. Hristova. The author of the presented research, on the basis of the subject analysis of doctrinal
developments of the mentioned lawyers, offered own paradigm of accents of the outlined dispute and classification
of legal guarantees of human rights.

Kaacudikaniiina TumoJiorizaiisi OpUIAHYHEX rapaHTiii NpaB JIOTHHH

Hosiyvkuit Bnaoucnae Banepiiiosuu
acnipanm 6i00iny meopii depoicasu i npasa

Inemumymy Oeporcasu i npasa imeni B.M. Kopeywvrozo

Hayionanvnoi axademii nayx Ykpainu, Yrpaina
Beryn

JokTpuHambHUN MiAXiJ CYTHICHOTO, IIHOMHHOTO
Mi3HaHHSA OOpPaHOro HAyKOBIIEM 00’ €KTa JOCIHIIKCHHS
BHUMArae BiJf HbOTO YIiTKOI CTPYKTypOBaHOCTi IOIIY-
KOBOTO aJTOPUTMY, 3MICTOBHOTO HAIlOBHEHHS KOXHOI
MOJIEKYISIpHOI oxuHMII MaTepiamy. OpunuuHi rapas-
Til TpaB JIIOAUHU — HE BHHATOK 3 L€l Mapajurmy,
a HaBIIAKW, 1JFOCTPATHBHO-I3EPKANbHE BiMOOpaxeHHS
i ¢yngamentansHoro Oytts. [lilicHo, y ¢apsarepi
HiAHATOI NPOOIEMAaTUKU MU MOXEMO TOUYYTH JyMKH,
sIKI KOHIICHTPYIOTHCSI TONIOBHUM YHMHOM Ha «TEOPETHY-
HUX Te3ax» Ta HE3HauHill NpaxkTu4Hill 3amiKaBIeHO-
CTi, HEOOXiTHOCTI (PaxOBOrO PO3BUTKY CTYHiallifHOTO
MOTEHIliaJTy TAKUX MUTaHb K Kiacu(ikaliiHUX CKIaa-
HUKIB OKPECJIEHOTO HAayKOBOTO TOIIYKY. 3BHYANHO,
BKOTpPE MOBTOPIOEMO, 1[0 KOKHA apTyMEHTOBAHA JTyMKa
Ma€ MpaBo Ha iCHYBaHHS, a HAyKOBa HUBA — I1€ BUIbHUI
IPOCTip ANl KOHCTPYKTHBHUX IUCKycCiil. IIpoTe Teo-
pist ropucHpyneHIii € TOI KOJIMCKOIO, 3 SIKOT MOYMHa-
€ThCA KUTTS HOBOHAPOKEHOI Ta/ab0 BXKE JOCTaTHHO

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
WWW.UNI-GOETTINGEN.DE/REOS

chopmoBaHoi i11el, KOHLEMNI], siKa, TPONILIOBILN TpH-
BaJIMil NUISX CTAHOBJICHHS, MOXE BUKPACTUIII3yBaTUCS
B 3arajJbHONPUNHATY LITICHY Monenb. Hacrpasni, nei
JUCITYT HEMPOCTUHN, OCKIIBKH B IOPUINYHIN JIiTeparypi
3yCTpidaeMO PI3HOMAHITHI MiJXO1, YUCICHHI THUIIOJIO-
Tri3aiiifHi penuBaiii mpeacTaBIeHOro 00’ €KTa. 32 TaKuX
YMOB, 3 OJHOTO OOKY, JUIsl HAyKOBIIS, YCKIIAHIOEThHCS
3aBJIAHHS BITHAWTH CIUILHUM 3HAMEHHHK, a 3 1HIIIOTO —
€ YyJIOBUH IIAHC JTsI TOTO, 100 cripo0OyBaTH 3reHepyBaTH
pamioHaJibHe 3epHO €aHOCTI. Ha Hamie mepekoHaHHS,
JIOCITDKEHHS Kitacudikallii FOpUIUIHIX rapaHTii — e
JI€BUH, TIPAKTUYHHUIA KPOK JI0 peasizamii JOKTPUHAIb-
HUX 3aBJIaHb HAYKOBOTO OYTTSI.

Mera cTaTTi CKOHIIEHTPOBaHA Yepe3 NpU3My CTpa-
TETIYHOI 11111, SIKa 3yMOBJIEHA KOHCOJIiTyFOUUM 3aBIaH-
HSM, a came cnpoOyBaTH BiJHAWTH HaBiraliHuii dap-
BaTep CTYAIIOBaHHA 0araToOBEKTOPHOI, KiacH(iKaliiHol
TEMaTUKU OPUIUYHUX TapaHTii npap jroguHu. Ode-
BHIHO, 1[0 TaKa MOCJIJOBHICTD Iiii JOTOMOXKE 3HANTH
HaWOLIBII ONTUMAJILHUN BEKTOP PE3YJbTaTUBHOIO
BHKOPHCTAHHS METOJI0JIOTIYHO-PECYPCHOTO 3HAHHS.
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Novitskyi Vladyslav
BukJjaa ocHOBHOro MaTtepiany

Mu mnoBuHHI crnpoOyBatd 00’ €IHATH THIIOJIOTIIO
LBOr0 TaTyHKY 3a I'PYNOBOIO MPHUHAJIEKHICTIO 3aralib-
HO-HayKOBOIO Ta CIeliali30BaHO-IPUKIAIHOTO Til-
xomy. YoMy came Takuii po3nogin? Pid y Tim, o 1o1iib-
HICTh LMX MapaMeTpiB MPOAUKTOBaHA 00’ €KTMBHUMU
BJIACTUBOCTSMH HAIIOTO 1HCTUTYLUIHHOTO JHUCKYPCY
Ta cy0’€KTHBICHKMM Oa4eHHSAM KOXKHOTO HAayKOBIIS Ha
MPEIMETHICTh KIACHU(IKAIIHHOTO MOALTY IOPUAMYHHUX
rapaHTii MpaB JIIOAUHHU. AJKE OJIHI PABHUKHU CXHIIbHI
J0 OaxaHHS MPOAEMOHCTPYBAaTH 30BHIIIHIO CTPYK-
Typy 00’€KTa MOLIYKY, BUCBITIUTH MKIUCIUILTIHAPHI
3B’SI3KM, (DYH/IAMEHTYIOUM CBOKO TIO3UINIO 3aBJISKH
1HCTpYMEHTapilo 3arajJbHO-IpeAMETHUX (PaKTOpiB KaTe-
ropiajlbHUX CYCHIUIBHUX BiJTHOCHH, a 1HINI — KOHIICH-
TPYIOTh YBary Ha BHYTPIIIHIA CHUCTEMHOCTiI 3 METOI0
LIEHTPaJIi30BaHOrO JOCHIJKEHHS BCi€l MamiTpu aHaro-
MiyHOi OynmoBu. B mpomy pasi iinerscs mpo QyHKIio-
HaJIbHY, a HE rajxy3eBy 3MICTOBHICTh pO3MEKYBaHHS Ha
LIMPOKHUH Ta BY3bKHIA MiAXiA.

Jo nepioi rpynu moTpiOHO BiHECTH TaKUX Mpea-
CTaBHUKIB HAyKOBOTI'O CIIiBTOBAPHUCTBA, sk B.K. I'pumyk,
€.0. T'iga, M.C. Kenpman, B.O. Kotwok, JLA. Jlyus,
B.JI. Optuncekuii, P.C. IIputuenxo, B.1. Tpyo0a.

Moske BUHHKHYTH LIJIKOM CIIyIIIHE 3alUTaHHs: YOMY
M.C. KenbMaHa BiJTHECEHO caMe JI0 TEePILIOro CETMEHTa,
aJDKe BiH B OZIHIH 13 CBOIX KHHUT, sIKy 00paB aBTOpP LIOTO
AQHAJIITUYHOTO JOPOOKY Ui MPEeIMETHOTO BHBYEHHS,
HaBiTh OKPEMO He KJIacH(]iKye IOpUAWYHI rapaHTii Ha
BUJM, a BUCBITIIOE JIUIIE TXHIO TEPMIHOJOTIYHY MOHS-
TilHICTB? 30KpeMa, BiH 3a3HAYAE: «...IOPUIUYHI TapaH-
Til — L€ CyKYNHICTh THX NPaBOBUX IHCTUTYTIB, IO
3a0e3MeuyoTh MOXUIMBICTD pealtizalii cy0’ eKTHBHHUX
MpaB, a TAaKOXK 3aXHUIIAIOTh 1 OXOPOHAIOTH iX BiJ Oymb-
SIKMX OOMEXeHb 1 mopylieHb. ['apaHTi€l0 peaabHOCTI
mpaB, CBOOOJ Ta OOOB’A3KIB JIIOMUHM 1 I'pOMAaJsSHHHA
Buctynae Koncturynist Ykpainy, sika 3aKpiIlTioe HOpMU
Mpo mpasa, cCBOOOAM Ta 000B’SI3KU JIONWHU 1 TpOMas-
HUHa. Yce e 3aKi1agae QyHIaMeHT PO3BUTKY IHCTUTYTY
OCHOBHHX mpaB jronuuan»'. 11[o6 gaTu BiAMOBIAL Ha 1€
MUTaHHS, MOTPIOHO TPILIKK abcTparyBaTUCs BiJ Halli-
OHAJILHOTO 0 MDKHapOAHO-IIobami3aiiiHoro piBHS
Hamioi Juckycii. Bapro 3a3HaunTy, 1110 neBHui GpyHAa-
MEHTAJIbHUI JIOKYMEHT, 30KpeMa, 3arajbHa JAeKiapa-
mist ipaB Jroauan Big 10.12.1948, MixkHapoaHuii akT
PO TPOMAJIHCHKI 1 MONITHYHI mpaBa Big 16.12.1966,
Xapris ocHOBHMX mnpaB €Bpomeiicbkoro Coro3y Bif
07.12.2000, Bxe cam 10 c001 € FOPUIUIHOIO TAPAHTIEIO
MIpaB JIIOJMHY, 1 IIe, 6e3yMOBHO, BiANOBiAa€ NIHCHOCTI.
[Ipore Takuii miaxia, SKUi Bii3epKaIcHUi dyepes napa-
JUTMYy «HOPMAaTHUBHO-TIPABOBHUX TapaHTiii», HacIpas.i
€ J0aTKOBUM MiATBEPIKECHHSAM 3arajibHO-HAayKOBOTO
cnpsMyBaHHs. Taka Te3a BUIIpaBJaHa 3 ONIALY Ha CIIps-
MOBAaHICTh TAaKOTO POY MPAaBOBUX aKTiB, Kl Yepe3 CBOIO

'Kenbman M.C. 3aranbHa Teopist JepaBu i mpaBa: miapy4Huk. Kuis :
Konnop-Bunasaunrso, 2016. 228 c.
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cren(iuHy OpPIEHTOBAHICTh HAMIJICHI MaKCHMAJIbHO
MIMPOKKM J1ara30HOM PETYJISIii CYyCITiTBHAX BiTHOCHH.

B.O. Kottok cBOr0O yacy FOpUAMYHI TrapaHTii KIacH-
¢ikyBaB Ha Taki BUIU:

— 3aJIeKHO BiJl CYO €KTIB, SKi 3a0€3MeUyIOTh MpaBa
1 cBOOOAM TPOMAJISH: MapJIaMEHTChKi, MPE3UICHTChHKI,
CYIIOBi, YpSJIOBi, aJMiHICTPAaTHBHI, MPOKYPOPCHKIi, al-
BOKATChKi, CAMOBPSIHI, MXKHAPOIHO-TTPABOBI TOIIIO;

— 3aJIeKHO BiJ] BUIIB HOpM a0o Tany3eil mpasa, ki
3a0e3MeuyIoTh NpaBa i CBOOOJAM TPOMAJISIH: KOHCTHTY-
iHHI, UBUIEHO-TIPABOBI, MPOIECyasbHi, aaMiHICTpa-
THBHO-TIPABOBI, KPHMIiHAJbHO-IIPABOBI, OpTaHi3alliii-
HO-TIPaBOBI TOIIO’.

[Ipencrapneni 1ikaBi KpUTepii BHUIOBOTO TOMITY
IOPUINYHUX TapaHTid, sKi 3YMOBJCHI MPEIMETHOIO
crnienudikoro, ajge 0JHAKOBO aKTyaJIbHI 3 MO3HUIIIH MpaB
JIOMHY Ta TPOMaJIsHUHA. AJDKe HOCIT 3rajlaHuX TOJi-
THUKO-TIPAaBOBUX 3B’SI3KiB TOCTIHHO ab0 THUMYacOBO
nepeOyBaroTh IMiJl YITKO BU3HAYCHOI TEPUTOPIAIbEHOIO
fopucIukIiero. Bee x Taku 1ed miaxig 3 Horo cy0’ex-
THUBI3MOM Mae TieBHI Baau. CKIAIHO ineHTH(DIKyBaTH
MOMVISiI aBTOpa Ha MpeaMeT BiTHECCHHs ii JIO Mpel-
CTaBHHUIIBKO-TIOCAZIOBOI YH  PECIIOHICHTCHKO-TIEPCO-
Hi(ikoBaHO1 Kareropii cy0’ekrtiB. besnepedno, abu
JIIHOB1 0COOM TIepIIOi JIAHKHA Mali BECh apCeHall MOX-
JMBOCTEN PEe3yBTaTHBHOTO 3aXUCTy HpaB JIIOOMHU Bil
PI3HOMaHITHHX 3a3iXaHb, IM Ta 4WICHaM IXHIX ciMel
TaKOXX MaloTh OyTH rapaHTOBaHI HOPMAaTHBHO-IIPABOBI,
0e3redHi yMOBM BHKOHAHHS CBOTO 0e3MOCEpEIHBOTO
¢yukmionany. Ha Hamry nymKy, mutaHHS cy0’€KTHOTO
KpuTepito, 3a iHTepnpetainiero B.O. KoTioka, 10cHTh
HETIPOCTE, a BiATaK MOTpedy€e AESKOTO yIOCKOHAJICHHS
Ta pO3MEKYBAHHS Ha TaKi CTPYKTypHI KOMIOHEHTH, SIK:
1) cy0’eKkTH 13 CeliaTbHO-3aKOHOTaBYMM CTaTyCOM:
MOCAIOBIIi OPTaHiB IeP>KaBHOT, MiCIIeBOT BiIaIH (BHOOP-
HO-TIPE/ICTABHUIIBKUN IHCTUTYT: TPE3HUICHT, JCIy-
TaTH Pi3HUX PIBHIB, YPSIOBII, OYUIBHUKA MICT Ta CLII,
KEPIBHHUKH THIIUX TEPUTOPiaIbHUX 00’ €THAHB); TPABO-
3aXMCHUKH (aJBOKATH, IOPHCTH, HOTAPiyCH, IHCTHTYT
oMOyJICMeHa, TpOMaJIChKi aisdi); chepa mpaBocymias
(TpaIiBHUKK OpraHiB BHYTPINIHIX CHpaB, CIiq4i, MPo-
KypopH, Cymi); 2) aapecHo-TepcoHi(ikoBaHi cy0’ eKTH
0e3 criemianpHOro CTaTycy: JIIOMUHA, TPOMASTHHH, 1HO-
3eMelb, ocoba 6e3 rpoMaasIHCTBA.

Ieperinemo 10 (axiBIiB Apyroro i3 3amporOHO-
BaHMX MiIXomiB, Mo skux Hamexars C.B. BoOpoBHUK,
0O.B. 3aifuyk, H.M. Kpecroscrka, LJ. MarsoBchKHii,
JL.T. MartBeesa, H.M. Ounimenko, H.M. IlapxomeHko,
O.B. ITerpuuun, I.O. Xpucrosa.

Cepexn crierianbHUX (IOPUANIHUX) TapaHTIH Po3pis-
HAIOTh HAI[IOHAIBHI Ta MibkHapoaHi. Ha HalioHanbHOMY
pIBHI TaKUMH TapaHTiIMH BHCTYHAlOTh TaKi: IPaBO
3HATU CBOi MpaBa Ta O00OB’SI3KH; MPABO HA IOPHIHYHY
JIOTIOMOT'Y, B TOMY YHCIi OS3KOIITOBHY; IIPaBO Ha CyIIO-
BUH 3aXHUCT; MPAaBO Ha OCKAp)KEHHs B Cy.l pillleHb, il

2Kotiok B.O. 3aransHa Teopis aepskasu i npasa : HaByanbHui 10CIOHMUK.
Kuis : Arika, 2005. 383 c.
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9H Oe3isUTLHOCTI OPTaHIB JePKaBHOT BIIJH Ta OpPraHiB
MICIIEBOTO CAaMOBPSITyBaHHS, X TI0CaJOBHUX OCi0; TPaBo
Ha BIJIIIKOJYBaHHS 32 KOIITH JICPXKABH YM OPTaHIB Mic-
[IEBOTO CaMOBPSyBaHHS MarepiaibHOI Ta MOpaIbHOI
IIKOJHM, 3aBAaHOT IX HE3aKOHHOIO JisIbHICTIO; BCTAHOB-
JICHHSI FOPUMYHOI BiJIOBIIATBHOCTI 32 TIOPYIICHHS YH
0OMeKeHHS MPaB JFOIUHH; TIPE3yMITIIisi HeBUHYBATOCTI;
3a00pOHa 3BOPOTHOT [Iii 3aKOHY, IO BCTAHOBIIOE ab0
MTOCHITIOE IOPHIUYHY BIAMOBITAIBHICTE 32 MPaBOIOPY-
IIeHHS; 3a00poHa OyTH JABiUiI MPHUTATHYTHM IO FOPH-
JUYHOT BiJMOBIJAIBHOCTI 32 OJHE ¥ Te came MpaBoIo-
pymenHs Ta iHmi. KpiM TOro, Ba)XJIMBOIO TapaHTI€I0
[paB JIFOIUHU € MPOIEAYPH peasizalil npaB JOIHHH.
Oxpeme Miciie cepell FOpUANYHIX TapaHTii MOCiTaloTh
IHCTHTYIIOHAbHI TapaHTii, 10 SKUX HAJICKHTh Iepe-
JIyciM IHCTHUTYT oMmOyacMeHa. Han3puuaitHO BaxInBe
3HAYCHHS MAlOTh CYIOBI TapaHTii, sIKi mependadaroTh
JOCTYI 0Ci0 [0 HEeyNmepeHKEHOT0, HE3aIeKHOTO CyIy>.
Takwii 06’ emuanii Bukiaa 6auenns O.B. IlerpummmHa,
IO. XpucrtoBa Ha 3MICTOBHY OyJIOBY HaIliOHAJTHHHX
rapaHTiil IpaB JIFOIMHH aBTOP [IbOTO HAYKOBOT'O MOIIYKY
BIIMITHB 3 METOIO NMPOJAEMOHCTPYBATH BEKTOp iXHBOI
HaBiramii Ta MaKCHUMaJbHO 3TCHEPYBaTH MPHKIAIHY
MPEIMETHICTh JIJIS BIACHUX Cy0’€KTHBHUX KOMEHTApIB.

Ha namy gymKy, CKeneT IOpHINYHAX TapaHTid Halli-
OHAJILHOTO PIBHS TPUMAEThCS HA TPHOX KUTaX: 1) mpo-
eIy pHO-TIPOIIeCyallbHa MapaurMa OXOPOHHU Ta 3aXH-
CTY TIpaB JIFOJMHH. 3aKOHOAABCTBO KOXKHOT KpaiHH CBITY,
BPaXOBYIOUH 0COOJIHUBOCTI BIACHOTO JIePKaBOTBOPECHHSI,
HOPMOTBOPYO ~ JICTANi3y€ JHUCHO3MIIHHO-CAHKIIIHHI
HOPMH PeryJslii CyCIiibHEX BigHOCHH. MmeThes mpo
TICBHI TpaBWIa CIIBKUTTA, SKI TOBHHHI Mepen0avuTh
YiTKO CTPYKTYpOBaHI MPOIEIypH, MEXaHI3MHU 1X TI€BOT
peasizaiii ajst Toro, o0 BOHU HEe MaJli 03HAK JIeKIapa-
TUBHOI (ikTUBHOCTI. KirtowoBa pid mijx gyac TeXHiKo-t0-
PHIMYHOTO MPOEKTYBAHHS IHCTPYMEHTIB CTPUMYBaHHS
1 IPOTHBAT BIJBOAUTHCSA MAaKCHMAJIbHIN MiHIMi3aii pi3-
HOMAHITHUX PU3HKIB: KOPYIIiKHI, OIMIHOYHI MMOHSITTA,
3aKJIaJICHi HOPMAaTHBHI TPOTHUPIYYS, KOMI3IHHICTS,
KOH FOKTYpHiCTb To10. Hanpukiia, KoKHa TFOANHA Ma€e
MpaBO HA CYMOBHIl 3aXMCT, OMHAK TaKe MPABO BHKOHAE
cBoe (yHIaMeHTalbHEe NPU3HAYCHHS JIHIIE 32 YMOBU
0e3mocepeIHbOr0  3aCTOCYBaHHS BciMa Cy0’eKTamu
MPOBA/KEHHSI «IPABOCYAHUX TapaHTiy: iHIUBIdY-
AIIBHO-MIPOLIECyabHA HE3alIeKHICTh, OE3CTOPOHHICTS,
HEYIEPe/PKEHICTh, 00 €KTHBHICTh CYIII Ta CTOPOHH
OOBHHYBa4Y€HHS; MAPUTETHUI MOIIYK CTOPOHOIO OOBH-
HYBa4Y€HHsI JJOKa3iB 3BMHYBaYyBaJbHOTO Ta BUIIPABIO-
BYBAIIbHOTO XapaKTepy; TapaHTYBaHHS CTOPOHI 3aXUCTY
PIBHHX, KOHKYPEHTHHX YMOB CYIOBOTO MPOLIECY 13 MPO-
[eCyalbHUMH OMOHEHTAMH; 3alliKaBJICHICTh a/JBOKAaTa
y BCECTOPOHHBOMY 3aXHUCTI CBOTO KJI€HTA; 2) IHCTUTYT
FOPUIMYHOI BIJNOBIJAIBHOCTI — II€ JIYX€ BaXKJIMBUH
3acib MOKapaHHs, a TAKOK MPEBEHTHBHOI Mpodinax-
THKH 3JI0YMHHOCTI. SIKIIO 32 MOPYIIEHHS 3aKOHOAaBYO1

3 Merpumun O.B. Teopist nepxasu i npasa : miapyusuk / O.B. Ilerpu-
s, C.I1. [Torpe6nsik, B.C. CmoponuHchkuii Ta iH. ; 3a pen. O.B. [letpu-
mmHa. Xapkis : [Ipaso, 2015. 305 c.
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IpOILIEAYpH HE HACTaHE MAKCHMAaJbHO IIBHIKA, aJICK-
BaTHa Mipa FOPUIAWYHOI BIJMOBIJAIBHOCTI, TO TaKWH
MPOSIB MOXKE TIPU3BECTH O BUIAIKIB 3aIPO3JIHBOI, Cyc-
MiJBHO-JIEBIAIIIHOT TOBETIHKH OKPEMHUX 1HJMBIJIB.
BincyTHICTh onepaTHBHOI peakilii Ha Taki 3arpo3u Mae
MOTY>KHHUH I€CTPYKTUBHUH BIUIMB Ha BECh KOHITIOMEPAT
IOPUINYHUX TapaHTId MpaB JIONWHHU; 3) MPEe3yMIIIIis
HEBHHYBATOCTI SK OIUH 13 OCHOBOIIOJOKHUX MPUHIIN-
MiB TMPaBO3aXHCHOTO CIPSIMYyBaHHS Ma€ BUKOHYBAaTH
HAI3BUYAHO BayIMBI (DYHKINT B I[apuHI BUIBHOT pea-
Ji3al1ii JIFOAMHO BChOTO 00CSTY 1HIUBIIyaIbHO-JCITIK-
TO3JaTHOI KOMIIETEHTHOCTI Ta IPaBOOCBITHBOTO MeXa-
HI3MY 3aXHCTYy ii 0COOMCTOT, & TAKOXK TITOBOT permyTallii.
AKCIOMaTHYHICTE IIHOTO 3aKOHOOABYOTO IIOCTYJIATY
B JisfX Cy0’€KTIB MPaBO3aCTOCYBaHHS € 3allOPYKOIO
00’ €KTHBHOTO, OE3CTOPOHHBOTO PO3CIIAYBaHHS, CYHO-
BOTO PO3IIISAY BITHOCHO 0COOH, MO0 SIKO1 BUHUKAIOTH
OOTpyHTOBaHI MiJI03pH, OOBWUHYBauCHHS Yy BYHMHCHHI
HEI0 IPOTHUIPABHUX IisHb. 3BiCHO, MOKJIMBHH 3BHHY-
BauyBaJIbHUI CYCIIJIBHHNA OCYJ, IIIO0 YaCTO OB’ A3aHUI
i3 3yXBaJIMMH (PAKTHYHUMH OOCTaBHHAMH IT€BHOI Mil
Ta/abo momii, oHAK MPaBOPO3’ICHIOBAJIbHA TONITHKA
YIOBHOBKEHUX OQIMIAHUX NPEICTAaBHUKIB OpraHiB
Jep>KaBHOI BIIQJX MICHEBOTO CaMOBPSIYBaHHS, IIEPCO-
HaJIi30BaHOTO TPOMAJICEKOTO CYCIIIIbCTBA MA€ T'ypTyBa-
TUCH HABKOJIO TPArHEHHS 3’SICyBaTH iCTHHY B KOXKHOMY
KOHKPETHOMY 3JI0OYMHHOMY IIpOsiBi 3 OOKYy OKpeMHX
IHAMBIOIB. AJDKE OYEBUAHICTH YacTO MAa€ OMAHJIMBI
TOPU30HTH i HOTpeOye MOMIPKOBAHOCTI 3 TOTIISAY FOPH-
CIpYZACHIIIT Ta MOPaTBHOCTI.

MiKHapOIHO-TIPABOBI ~ T'apaHTii TNpaB JIIOAWHU
BKITIOYAIOTh Pi3HI 3aCO0M Ta 1HCTUTYTH, IO BXOIATH
JI0 YHIBEpPCAJIbHOTO 1 PEeriOHaJbHUX MEXaHI3MIB 3aXH-
CTy TpaB JroauHH, 1k-0oT: Pama OOH 3 mpaB monuHwy,
KoHcypTaTHBHUN KOMITET, KM Jie mpu Pani, creri-
aJIbHI JIOTIOBi/aui, CrelianbHi MpeJACTaBHUKH, BepxoB-
Huii komicap OOH 3 mpaB TIOOWHW; MOHITOPHHIOBI
opranu OOH: Kowmiter 3 npaB monunaun, Komiter nmporu
KaTyBaHb, KoMiTeT 3 JikBifaIlii pacoBoi ITUCKPHMiHAa-
ii, KomiTer 3 mikBifgarii TUCKPUMIHAIIT II0/I0 JKiHOK;
€Bponeiicekuil cyn 3 mpaB ToguHd, Komiter MiHi-
ctpiB Pagu €Bponu, Ilapnamentcoka AcambOnes Pagu
€Bponu, Benenianceka komicis (€Bporeiicbka KOMICis
«3a meMokparito yepe3 mpaBoy); Opranizaris 3 6e3mexu
i cniBpobitauirea B €spori (OBCE)*. Takuii naneko He
BUYEPITHUIA TIEPEKOHIMBUHN Tepeltik oimiiHuX MiKHa-
POAHO-TIIO0ANI3AIMHAX OpraHi3aliil i3 3axXucTy mpas
JIFOIIMHU KPAaCHOMOBHO CBIYUTH HaM IPO Ha3BUYAHHY
aKTyaJbHICTh JUIS MIDKHAPOMHOI CHIIBHOTH KOXHOTO
ACTIEKTY IPAaBO3aXUCHOI OBICTKH CHOTOACHHSI, 30KpeMa
KJacU(iKAIIHHO-TUTIOJIOTIYHOTO TUTAHHS B acCHeKTi
poOJIEMaTHKH 3aXHCTY MPAaB JIOANHH.

Y 1mpoMy pasi KIacHQiKalidHICTh FOPUAHYHHX
rapaHTiii MIKHApOIHOTO PiBHS O€3MocepeHbO IMPo-
CJTIIKOBY€ETHCS Yepe3 MPU3MY HaBEJCHOTO THCTUTYIIIM-

4 Herpumma O.B. Teopist repxasu i npasa : miapy4nuk / O.B. Ilerpu-
mnH, C.I1. [Torpe6nsik, B.C. CMoponuHchkuid Ta iH. ; 3a pen. O.B. [lerpu-
mmHa. Xapkis : [Ipaso, 2015. 305 c.
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HO-Cy0’ €KTHOTO IT1IXO/Ty, & TOYHIIIEe HOro CTPYKTypaIb-
HO1 OynoBu. Crieliani3oBaHi YCTaHOBYI OpraHi3aiii — e
00’emHyrounidA (hrarMaH CTBEpPIDKEHHS TpaB JIIOIAHHH,
sIKi (DYHKIIIOHYIOTh 3 PI3HHM NPHUKJIATHUM J1alla30HOM.
Hanpuknan, 3 OKpecIeHOro KpUTEPIto JTOCIHITHHIIb-
K0-00’€KTHOTO TIOJLUTY, BUKOPHUCTOBYIOUH MapKepyrodi
MTOKa3HUKHW, MDKHAPOJHI OpraHi3allii MOXJIHBO 3reHe-
pyBaTH Ha TaKi BUIH:

I) 3a TepuTopiaNbHOI 03HAKOK: 1) TpaHCHAIIO-
HaipHi (OOH, Mixnapomuuii cyn OOH); 2) perio-
HaJbHI (€BPOMNEHCHKUI Cy/T 3 TIPaB JIOIUHHM). 3arajaom
BHOKPEMJIIOIOTh TaKi PETiOHAJbHI CHCTEMH 3aXUCTY
TIpaB JIIOOMHU: €BPOIEHChKa, aMEpUKAHChKa, apUKaH-
ChKa, apabchka, a3iaTchka, (yHIaMEHTAIbHA OCHOBA
SKUX TIPENCTAaBICHA TAKHUMH IOJITHKO-TIPABOBIMU
JnokyMeHTaMu: KOHBEHIIST Tpo 3aXUCT MpaB JIIOTHHU
i ocHoBomonokHuX cBoOom Bim 04.11.1950°;, Craryt
Opranizarii aMmepuKaHChKUX mepxkaB Bim 30.04.1948°,
AMepHKaHChKa JIeKIapallisi mpae i 000B’S3KiB JIIOIHHU
Bix 02.05.1948, AmeprkaHChbKa KOHBEHIIiS TPO TpaBa
monuan Big 22.11.19697; AdpukaHcbka XapTis mpaB
JFOMWHY 1 HapoAiB B 27.06.1981; ApaGchbka XapTis paB
monuHA Bim 15.09.19943; Iexmapariist mpaB JIOTHHA
nepxas [liBnerro-CxigHoi A3ii Big 18.11.2012. Koxue
3 TIepepaxoBaHUX MIKIEpKaBHUX 00’ €THAHh Ma€ CBOIO
cnenudivHICTh Y TOOYOBI KOJCKTHBHOI MOJEINI 0XO-
POHHO-3aXUCHOTO MEXaHi3My TIPOTHIIl JIeBIaHTHUM
MOCATaHHSIM Ha IpaBa JIIOAWHH Ta BUPOOJICHHS IIPOTIOP-
MIHHUX, TI€BUX IOPUINIHHUX TapPaHTIH;

1) 3anexxHO Bif CyO’€KTHOI IMEPCOHANI30BAHOCTI:
1) iHCTUTYIIITHO-KOJIETiI0HAIBHI (yCTaHOBH, OpraHi3a-
1i7); 2) KOMITETEHIIHHO-TTOCaI0B1 (YITOBHOBaXEHI IpeJI-
CTaBHUKH, K1 HAJ1JICH] BIAMOBITHUM MaHJaTOM);

11T) 3a mpukIaAHUM (HYHKIIOHATIOM HOAUIAEMO MiX-
HapomHi 00’exHaHHS Ha: 1) 3aragbHO-YHIBEepcallbHI
(mmpoxo TpodiNbHA creriam3aiisi — 3aXUCT MpaB
JIIONWHM); 2) crieliaii3oBaHi (aapecHa CpsSMOBaHICTh —
3aXUCT MpaB JIOJAWHU: Bl KaTyBaHb, PI3HHX MPOSIBIB
JUCKPHUMIHAIIT TOIIO; 3aXHCT MpPaB XKIHOK, JITe; 0e3-
MEKOBa, 3aKOHOTBOpUO-3JamTalliiiHa ImpobieMaTnka
Tomo). MiXHapoaHi opraHizamii — e HEeBLIIUTbHUAN
CYIYTHHK IOPHIUYHIX TapaHTiH MpaB JIONUHH. 3BiCHO,
00’€KT HAIIIOTO HAYKOBOTO TOIIYKY 3 TO3HUIiH mioba-
J3aIiHHOTO BEKTOPY MOXKEMO CTYHIFOBaTH TaKOX 32
IHIIMMH YUCIICHHUMH KPHUTEPISIMH, ONHAK 3a3HA4YCHI
BHIIC MODISAIN TPaHC(HOPMALIHHO MPUIATHI JUIS TeHe-

> KoHBEHIIis TIPO 3aXUCT TIPaB JIOJIWHU i OCHOBOIOIOKHUX CBOOOI Bif
04.11.1950. [dara parudikauii Ykpainoto Big 17.07.1997 : odimiiianit
caiit BepxoBHoi Pamu Vkpaimm. URL: https://zakon.rada.gov.ua/laws/
show/995_004.

¢ Craryr Opranizawii amepukaHcbkux aepskas Bing 30.04.1948 : odiuiii-
Huil caiit Organization of American States. URL: http://www.oas.org/en/
sla/dil/inter american_treaties A-41 charter OAS.asp.

7 AMeprKaHChKa KOHBEHIs Mpo mpasa moauHd Bixg 22.11.1969. Ilpu-
HHATa Ha MikaMepHKaHCBKIl crieniani3oBaHili KoH(epeHLil 3 IpaB
moaunu. Can-Xoce, Kocra-Pika, 22 nucronaga 1969 p. : odiuiitauii cailt
Organization of American States. Inter-American Commission on Human
Rights. URL: http://www.cidh.oas.org/basicos/english/basic3.american%
20convention.htm.

8 ApaGcpka xaprist npas moauHu Big 15.09.1994 : odiuiiinmii caiir
Refworld. URL: https://www.refworld.org/docid/3ae6b38540.html.
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pariii oJHOWMEHHHX BHUIOBUX O3HAK 3 METOK Kiacui-
KaIlifHOTO TO/IITY TapaHTil NpaB JFOIMHH.

Mertoauka aHaAI THYHO-TIAPAJICITLHOTO JOCITIIKSHHS
SK IHCTPYMEHT JOKTPUHAIBLHOTO IMi3HAHHSA JEMOH-
CTPY€E HaM CXOXICTh BIJNPaBHOrO Hayajia B MiJIXOAax
0O.B. Ilerpummuna, I.O. Xpucrora, C.B. boO6poBHUK,
H.M. Onimenko, O.B. 3aifuyka. Came Taki criocrepe-
JKCHHS JIO3BOJISIFOTH HAM C(OKYCYBaTH iXHIH ineHHHUN
CKJIQJHUK Y paMKax CIeMiaTi30BaHO-IIPUKIATHOTO
miaxomy. «HOpuaudHI TapaHTii MarOTh KOHCTHTYIIHHY
Ta 3aKOHOZAaBYy (OpMH 3aKkpirieHHs. Tak, OCHOBHUMHU
KOHCTUTYI[IHHIMH TapaHTISIMH €. OCKapXeHHS y Cyai
pillleHb OpraHiB JepXaBH Ta MOCAJOBUX OCIO; MpaBo
Ha BIJIIKOAYBaHHS 30WMTKIB, 3aBIAHUX HE3aKOHHUMH
pillIeHHSAMH OCI0 YM OpraHiB, IO JIIOTh BiJl iIMEHI Jiep-
JKaBH; TIPAaBO Ha IPABOBY JOIIOMOTY; MOKJIHBICTh OTPH-
MyBaTH iH(OpPMAIIIO MPO 3MICT MpaB Ta 00OB’A3KIB;
MPUHIAT TPe3yMIIIii HEBUHYBATOCTI JTIOAWHH; MOXKIIH-
BICTh OOME)KEHHsI KOHCTHTYLIHHHMX TIpaB Ta CBOOOI»’.
ITpokoMeHTy€EMO 11e TBEPDKEHHS 3 TAKHUX TTO3HUITIH:

I) 3a dopmoro mpommroBaHoro. Ha Hamy aymky,
H.M. Onimenko ta O.B. 3aiiuyk y KOHTEKCTI Ipe/IcTaB-
JICHOTO TEMaTUYHOTO BHKJIAAY BITHOCHO CYTO IOPHANY-
HUX FapaHTiil 3acTOCyBalK OLIBIT (QYHKIIIOHATLHO-TIPH-
KIaJHUH, a He (popManbHO-KJIACU(DIKAIIHHINA TTiIXi.
CamMe Takoro pojay IIbOBE CTYIIIOBaHHS 00’ €KTa TOCTi-
JOKCHHSI HAJUISe WOTO O3HAKAMH TPAKTHYHOCTI, SKI
YiTKO KOHIEHTPYIOTh 0€3MOCepeHI0, BHYTPIIIHIO
CTPYKTYPHICTh OKPEMHX YaCTHH BiJ IIUIOro. Ajpke
B THITOJIOTI3aIiT TPOCITIIKOBYIOTCS PU3UKU MOKJTHBOT,
3aXMapHOI TEOPETHIHOCTI MPEIMETy HAyKOBHUX IHTEpe-
CiB IIpaBHUKA.

II) Cy0’exTUBHE TIAyMadeHHS 3BOAMTHCS JO 3Mi-
CTy BHIIEHaBeAeHOI nuTath. [lo cyTi, TOTPUMYIOUNCH
MEPBUHHO-33JJaHOTO MTOIITYKOBOTO aJTOPUTMY, MOKEMO
gepe3 abcTparyBaHHS Bil KOHKPETHUX IOPUIMIHUX
rapaHTid MPOEKTAIIHO 3alPONOHYBATH TaKy iX Kia-
cudikamiro: 1) cymoBi (IOCTYHHICTh CYIOYHHCTBA;
3BepHEHHSI 10 CYAy; IpoIlecyalbHa pPIBHICTH OIO-
HEHTIB CyZOBOTO MPOBAKCHHS; He3aJekKHe 00’ €K-
THBHE MPaBOCYAJA); 2) KOMIICHCAIIHI (MaTepialibHi,
TOOTO BIAIIKOIYBaHHS 30WTKIB BIaJHO-TIOCAJTOBUMHU
cy0’eKTaMu y 3B’S3KY 13 THMH PILICHHSIMH, SKi BOHU
3aTBEPOWIIM, 4Yepe3 MeXaHI3MU 00 €KTHOTO 3aJ0BO-
JICHHS BHMOT; HeMaTepialibHi, TOOTO YMOBHOBaXKEHI
0cO0M MarTh MOXIIMBICTh BIIMIHUTH CBO€ PIillICHHS,
sKe IMOpYIIye TMpaBa JIOOUHH, a00 MPHIHSATH HOBE
pinienHst); 3) OXOpOHHI (HOPMAaTHBHO-IHCIIO3HUIIINHI,
TOOTO 3aKOHOZABYO 3aKPIIUICHI MMpaBa JIOAWHU; IIPO-
IecyalibHi — YiTKO perjiaMeHTOBaHI MOBEIIHKOBI MPO-
HEeAypH pi3HUX cy0’€kTiB mpasa); 4) 3aXucHI (3axu-
matu cebe 3a JOIMOMOTOI BIIACHUX 3HAaHb, YMIiHB Ta/
a00 CKOPUCTATHUCS IMPaBOM Ha OTPHMAaHHS HOPHUIU-
KO-TIpoeciiiHol JTONMOMOTH; FOPHINYHA BiAOBIIAIb-

° Onienko H.M., 3aituyk O.B. Teopis mepaBu i npasa. AkageMiuHUi
kype. inpyunuk. Kuis : FOpinkom Iarep, 2006 : o¢iniitamii caiit Enex-
Tponna Oibmioreka Kuszea. URL: http://www.ebk.net.ua/Book/law/
zaychuk_tdp/part2/409.htm.
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HiCTh Oe3mocepeHiX qiHOBUX 0Ci0 MPaBOOXOPOHHOTO,
CY/IOBOTO KOPIYCY, SIKi MAalOTh BiJHONICHHS JO KOH-
KPETHOTO Ke¥cy 3a MEepeBUIICHHS BIagH, CIyXOOBHX
MMOBHOBA)XCHB; MPOTHU/IisS BUIIAIKaM 3IOBKUBAHHSI ITpa-
BaMH; BUHSATKOBICTb, aJICKBATHICTb i IPEICTABHUKIB
JIep>KaBHOT Ta/abo MiCIIeBOT BIAJM y pa3i BUMYIICHHX
3aXOJiB 3 0OMEKEHHS TPaB JIFOJWHU) TapaHTil.

[.A. MarnosceKkuii MepEeKOHAHNH, M0 IOPHUINYHI
rapaHTii TpaB JIFOAMHUA YMOBHO MOYKHA TOIUIMTH Ha
Tpu rpymu: 1) rapanTii peanizariii; 2) rapaHTii 0XOpOHHU;
3) rapanTii 3axucty. [lo nepimoi rpynu Hajexarb Mexi
TpaB 1 CBOOOI, iX KOHKPETH3AIlisl y 3aKOHONABCTBI; KOH-
CTUTYLIHHO-TIPABOBI MPHUHIUIIN CTAaTyCy OCOOH; OpH-
I9gH (akTH, 3 SKAMH TIOB’SI3yETHCS BOJIOMIHHS HHMH
Ta Oe3nocepeHe KOPUCTYBAHHS; MPOIecyalibHi GopMu
peaizarii; 3aX0ar 3a0XOUCHHS Ta CTUMYJIIOBAaHHS IIpa-
BOMIPHOT TIOBE/IIHKH; FOPHIUYHI 000B’s3ku. 1o mpyroi
TPYIH BXOISITH B3a€EMOIIOB’ sI3aH1 3aX0MH, SKi CIIPSIMOBaHI
Ha 3aM00iraHHs PaBONOPYIIIEHHSM, BCTAHOBIICHHS YMOB
1 IPUYHH, SIKi iX TOPOIKYIOTE. TPETIO TPyIy YTBOPIOIOTD
HOPMH, sIKi TIPECTABIIAIOTH IOPUINYHI 3ac00HM I 0e3-
MOCEPETHHOTO 3aXUCTy BXKE IMOPYIISHUX MpaB i CBOOO,
[0 BH3HAYAIOTH MOPSIOK BHUKOPUCTAHHS IHX 3ac00iB,
a TaKoX IMOPSOOK ITOHOBJICHHS TAKHX IpaB i HOPSIOK
3aCTOCYBaHHS CaHKIIil 0 BUHHUX Yy iX MOpYIICHHSX .
DaKTUYHO TIPEICTABICHUH BeCh CIEKTP (HYHKI[IOHAIb-
HOTO Jialma30Hy HOPUIWYHUX TapaHTid TpaB JIIOTUHY,
a came: a) MpoIeAypHi 3aMO0IKHUKH MOXKIMBOTO TPO-
THIIPaBHOTO 3a3iXaHHA Ha IpaBa JIONUHUA. B mpomy
00’€eMHOMY KOMILIEKCI 3aXOJIiB CKOHIICHTPOBaHI HOPMH
JIO3BOJICHOTO Ta HEOOXIAHOTO JJIsi €(PEKTUBHOI Ji€BOCTI
0coOHuCTiCHOI mpaBomie3narHocTi. [IpaBuna — e mocry-
JaTH, AKi € IMIepaTHBHO-TUCIO3UTUBHUM T'apaHTOM
JIMCHOTO CTBEp/DKCHHS BEPXOBEHCTBA IMpaBa. ToOTO
mepiia JiaHka o0 ’€Hy€ I1HCTPYMEHTaJIbHUH apceHal,
SIKHH MOYKEMO BUKOPHCTATH 32 IIEBHUX YMOB; 0) IpeBEH-
sl SIK OJIMH 13 KJIIOYOBHX (hIarMaHiB OOpOTHOW MPOTH
CYCIUTBHOT KPUMIHOTCHHOCTI. KpHUMiHOJIOT1YHO-BIKTH-
MOJIOTIYHI 3HAHHSA MAarOTh OYTH OCHOBOKO JIEPIKaBHOI
MOJITHKA B cdepl IOPHIMYHO-KYJIBTYPHOI TPOCBITH

10 Marnoschkuii 1. TapauTii npas i cBOGO JOAMHM Ta TPOMAISHIHA
B npaBi YKpaiHu (T€OpeTHKO-IIPaBOBHil acIeKT) : aBroped. AuC. Ha 310-
OyTTs HAayK. CTYNCHs KaH[. lopuj Hayk : crierl. 12. 00. 01 —teopisi ta ictopist
JiepaKaBH 1 IIpaBa; icTopis MONITHYHHMX i TpaBoBHX BueHb. Kuis, 2003. 14 c.
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NIMPOKHUX BEPCTB HACENICHHS, a HE JIMIIe MaiOyTHiX
Cy0’€KTiB TMpaBo3acTtocyBaHHs. [lii Ha BHITEpEIKESHHS
JIOTIOMAraroTh 3aXHUCTUTH TOTCHINIHOTO IOTEpIILIOro,
a TaKOX IOTIECPEANUTH peatizallifo 3 00Ky OKpeMHux ocih
MPOTHU3aKOHHUX HaMipiB. JIpyry KOMIIOHEHTY MOXKJIHBO
OXapaKTepu3yBaTd SIK OIOCEPEeKOBaHy Mil0 HOpMa-
TUBHOCTI; B) (DakT MOPYIICHHS TpaBa JIOIWHA Ma€ JBa
CKJIAJTHUKH: peakliiHui (00’ EKTUBHICT IHCTUTYTY IOpU-
JIMYHOI BIAMOBIIAJILHOCTI); MOHITOPUHTOBO-BUIIPAaBHHI
(motpeba y MOXJIMBIH peBi3ii HOPMATHBHUX MPOIEIYP
Ta MPOQPIIAKTHYHAX Mipax Ha TpenMeT iXHbOT BiAIo-
BIJITHOCTI BHKITHKaM ChOTOJICHHS). MaeMo cIipaBy i3 0e3-
MOCEePEIHbO-HOPMATHBHOIO JII€I0 FOPUANYHUX TapaHTii
y paMKaX KOHKPETHHX MPABOBiIHOCHH.

BucHoBkn

[MpoanamizoBaHnii OKTPHHAIEHO-TIEPCOHATI30BA-
HUN ocepellok MpoOIeMaTuKu KiacH(iKarii ropuInd-
HUX TapaHTiil IpaB JIONUHH HAaBEICHUN HE BUITAIKOBO,
OCKIJIBKH JTOTIOMAara€ HaM BH3HAUUTHCH 13 aBTOPCHKUM
MIJXOMAOM JI0 OKpeciieHoro murtanHs. [lificHo, ¢axosa
JiTepaTypa HallOBHEHa KOJIOCaJIbHUM 00’eMoM Oararo-
BEKTOPHOI THITOJIOTI3allii I[LOT0 00’ €KTa JOCIHKCHHS,
SKHU TpeaMeTHO OyB ONparbOBaHUI HE OJHHM JIECST-
KOM TOTY)KHHX HAayKOBIIB. Y 3B’SI3Ky 3 IUM JIOCHTH
BA)XKO 3rE€HEPYBaTH KapOUHAIBHO CIEMU(iuHy mapa-
qurmy. [IpoTe 1HKOJIM HEOOXiAHO A0aTH HOBE Oa4eHHS
Cy4acHOI KpEeaTHBHOCTI y TIpOIeci pO3CTaBICHHS
THX a00 1HmMMUX akieHTtiB. Came ajaropuTM MomiOoHOTO
MOPSIIKY, HAUTHBIIHCH Ha KOMIUICKCHY CBITOIVISIIHICTH
CTYIIHOBAHOTO AMCKYPCY, TOTCHIIHHO 3MaTHUN TPUB-
HECTH HOBITHI CEHCYaIbHO-3MICTOBHI HaBaHTa)KCHHS.

TakuM YHHOM, FOPHIUYHI TapaHTii MPaB JIOAUHU
MOYXKEMO KJTach(iKyBaTH 3a TAKUMH KPUTEPIAMHU:

I) 3a TeputopianbHuM MacmTaboM: 1) Mi>KHApPOIHI;
2) perioHasbHi; 3) AepKaBHHIIbKI,

II) 3a cy0’extom: 1) odiIiiiHOro CHpSAMYyBaHHS:
a) IHIUBIAyaJIbHI BIaHO-CY0 €KTHI, aapecHi; 0) Koie-
rianpHi; 2) HeOiMiHHOTO CHPSIMYBaHHS;

IIT) 32 06’ €kTOM ITPABOBOTO PETYNIIOBaHHSA: 1) pOIOBI;
2) BUIOBI;

IV) 3a ¢yHkuionanoM: 1) mporenypHi; 2) mpeBeH-
THBHI; 3) CaHKIIiHHI.
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Effective ways to protect the rights and interests in land disputes:
new approaches on separate examples of judicial practice
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Judge of Rzhyshchivskyi Local Court of Kyiv Region, Ukraine

The article is devoted to the study and analysis of the diversity of legal mechanisms for the protection
of the rights of citizens, legal entities and the state to land. When applying to the courts, the owners of subjective
rights to protection in land relations are often forced to use different subjects and grounds of claims at the same
time and accordingly combine in lawsuits such judicial methods of protection that would effectively restore their
rights to own, use and dispose of land. It has been proved that invalidation of state acts on property rights is
considered legal, proper and a separate way to restore violated rights in court, but to demand land from someone
else's illegal possession to challenge subsequent decisions of public authorities or local governments, contracts
and other transactions on disputed property. and documents certifying the relevant right are not an effective way to
protect the owner's right. New approaches to determining effective ways of protection for the restoration of the rights
and interests of citizens, legal entities and the state in land disputes have been formed, scientifically substantiated
on the basis of case law. The current state of development of legal tools provided to the owners of subjective
rights to protection of property rights and land use in land relations, including the novella of civil proceedings —
“determination by the court of an effective method of protection that does not contradict the law”, indicates that
the owners and land users, in addition to the traditional criteria for choosing judicial means of protection of legality
and affiliation, must also meet the criteria of “efficiency” and “proportionality (proportionality)”. It is concluded that
in disputes concerning coastal protection zones, forestry lands, other lands that are under enhanced legal protection
of the state, in determining effective ways of protection should take into account not only formal remedies, but also
the general legal and political context in which they act, and the specific circumstances of the case.

EdexTuBHi cioco0u 3axucTy nNpaB Ta iHTepeciB y 3eMeJIbHHUX CIIOpax:
HOBI IIIX0AM HA OKPeMHUX MPUKJIAAAX CYI0BOI MPAKTUKH

Ilomanenko Anopiii Bikmopoeuu
acnipanm

Haykoso-0ocnionoeo incmumymy npusamno2o npasa i NiONpUEMHUYmMea
imeni axademixa @. I Bypuaxa Hayionanvroi akademii npasosux Hayx Yrpaiuu,
¢y00s Poicuwgescorozo micokoeo cydy Kuiscvkoi obnacmi, Yxpaina

Beryn

3TiHO 3 MOJIOKeHHSIMH cTaTTi 14 OCHOBHOTO 3aKOHY
YkpaiHu 3eMIIs € OCHOBHUM HallioHAJILHUM 0ararcTBOM,
mo mepedyBae MiJ 0cOOIMBOIO OXOPOHOIO JICPIKABH.
[IpaBo BiTacHOCTI Ha 3eMIIIO TAPAHTYETHCS, 1 1€ TIPABO
HaOyBaeThCS 1 peami3yeTbcs TpOMaJSTHAMH, FOPHIUY-
HUMH 0CcO0aMH Ta JEpKaBOI BHUHATKOBO BiAIMOBIIHO
JI0 3aKOHY. 3 METOH) CTBOPEHHS OCOOIHMBHX TapaHTii
IIpaB Ha 3eMJII0 3aKOHOJaBellb, nounHarouu 3 2002 poky,
nependaunB y 4. 3 cT. 152 3eMensHOTO KOfIeKCy YKpa-
Tan (mami — 3K Ykpaian) okpemuii mepesik cruenianbHuxX
CIOCO0IB 3aXMCTy MpaB IPOMAJSH Ta IOPUANIHHAX OCI0
Ha 3emenbHi ainsHku'. Tlicns HaOpanns y 2004 poui
ynHHOCTI [{uBimbHUM KojekcoMm Ykpainu (mami — LK
VYKkpaiHu) y HayKoBiil JiTepaTypi BemeThCS IIMPOKa
JCKyCis 3 NPHUBOAY KOHKYPEHII cIoco0iB 3aXHCTY

1 3emenbHui Koneke Yipainu: 3axonu Bix 25.10.2001 Ne 2768-111. ba3a
naHux «3aKkoHomaBcTBO Ykpainn»/BP Vipainu. URL: https://zakon.rada.
gov.ua/laws/show/2768-14 (nara 3seprenns: 18.06.2020).
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MpaB Ha 3eMeJbHI AUISTHKY, nependadenux 3K Ykpainu
ta ct. 16 11K Ykpainu. 3 nosiBOI0 HOBENM IUBIIHHOTO
CYIOYMHCTBa, mependadeHoi y 4. 2 cr. 5 LusinbHOrO
npolecyanbHoro konekcy Ykpainu (nami — HIIK Ykpa-
1HU), — BU3HAUEHHA CYOOM eheKMUBHO20 CROCODY 3aXu-
cmy npuBamHO20 Npasa yu iHmepecy, AKUul He cynepe-
YUMb 3aKOHY, Y MUX BUNAOKAX AKUWO 3aKOH aO0 00208ip
He nepeddayaoms maxkoeo ehpeKmueHo20 cnocoby 3axu-
cmy?, y CyMOBifl MPAKTHUIl 3’SIBISIOTHCSA HOBI MiAXOIM
JI0 BU3HaueHHs e()EeKTUBHUX CMOCO0iB 3aXHUCTy MpaB
Ta IHTEPEeCiB Ha 3eMJIIO ii BIACHUKIB UM 3€MJIEKOPHUCTY-
BauiB. JlomaTtkoBOi yBaru 3aciyroBye NMHUTAHHS BH3HA-
YeHHs e(EeKTHBHUX CHOCO0IB 3aXHCTy NpaB IHTEPECIB
y 3eMEJBHUX CHOpaX y KOHTEKCTi BIAKPUTTS PUHKY
3eMJIl ClIbCHKOTOCMOAAPCHKOTO TPU3HAUYEHHS BifMo-
BiTHO JO HEMIONABHO YXBaJleHOr0 3akoHy YKpaiHu

2TIpo BHeceHHs 3MiH 10 [0CIIOZApPCHKOTO IMPOLECYAIBHOTO KOIEKCY
Vkpaiuu, LluBinbHOTO NporecyanbHOro Koaekcy Ykpainu, Konekcy aami-
HICTPAaTHBHOTO CYHZOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHO/ABYMX aKTIB :
3akoH Bix 3.10. 2017 Ne 2147-VIIL. URL: https://zakon.rada.gov.ua/laws/
show/2147-19 (nara 3Bepuenns: 18.06.2020).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20

WWW.UNI-GOETTINGEN.DE/REOS



Potapenko Andrii

«IIpo BHeceHHS 3MiH JI0 JISIKHX 3aKOHOJABYMX aKTiB
VYkpaiHu moa0 yMOB 00ITy 3eMellb CITbCHKOTOCIIonap-
cpKoro npusHadeHHs» Ne 2178-10. 3Ti1HO 3 HOBUM 3aKO-
HOM IMOYMHAr04H 3 Jipyroro miBpiyus 2021 poky ckaco-
BY€ETBCS JIisl MOPATOPIF0 Ha MIPOJIAXK arpapHoOl 3eMIi, 110
[IPOTHO30BAHO MPU3BE/IE 10 BAUHMKHEHHS HOBHX KaTero-
piii 3eMeNbHUX CYJIOBHX CIIOPIB, SIKI TIOTPeOyBaTUMYTh
3riHO 3 3aBIAHHSMHU LUBIIBHOTO CYJOYHHCTBA CIIpa-
BEJUIMBOTO BHPILICHHS 3 METOK e(eKTHBHOTO 3aXUCTY
MOPYLICHNX, HEBU3HAHMX ab0 OCIOPIOBAaHHX IPaB,
cBO0OJ UM iHTEpeCiB (i3MYHHX 0Ci0, MpaB Ta IHTEPECiB
FOPUINYHHX 0ci0, iHTepeciB aepkaBu. OTxe, METOIO
JOCIIDKEHHS € TOMIYK 1 BUPOOIICHHS HOBUX KPUTEPIiB
BH3HA4YCHHS ¢(DEKTHBHUX CIIOCOOIB 3aXUCTY MpaB iHTe-
PECIB y IESIKUX OKPEMHUX KaTEropisiX 3eMeJIbHUX CIIOPIB.

Buxnan ocHoBHOTo MaTepiaiy

3eMenpHI criopu B YKpaiHi 3TiHO 3 CYIOBOIO
MPaKTHUKOI0 BU3HAYAIOTHCS PI3HOMAHITHICTIO MpPaBO-
BHAX MEXaHI3MiB 3aXHCTy IIpaB IPOMAJSTH, FOPHIAIHUX
oci0 Ta Jep)kaBH Ha 3eMeNIbHI MIISHKH. e 3ymMoBiIeHO
HacaMIiepel «BUINYKaHUMI» METOHaMH 3 HaOyTTs
MpaB Ha 3eMJII0 HEAOOPOCOBICHUX YYACHHUKIB 3€MENb-
HUX BiTHOCHH Ta MOCTIHHUMH 3MIHAMH Y 3€MEIbHOMY
3aKOHOIABCTBI, MOPYIICHHSIM KOMIIETEHIIIi Ha PO3IO-
PADKEHHST 3eMJICI0  BiJNOBIMHUX CYO’€KTIB BIaJHUX
MMOBHOBa)XCHb, a 1HKOJNIM W CKJIAIHICTIO Y BH3HAYCHHI
CyIOBOi IOPHCIMKIII Ha PO3DIA] 3€MEIBHOTO CIIOPY.
[lix gac 3BepHEHHS A0 CYIIB BIACHUKU CYO’ €KTHBHHUX
MpaB Ha 3aXHCT Y 3eMEIbHUX BITHOCHHAX JOBOJI YaCTO
3MyIIeHI BHKOPHCTOBYBAaTH OMHOYACHO Pi3HI IpenMeTn
1 M ICTaBH MO30BIB 1, BIMOBIIHO, 00’ €JHYBaTH Y 1030~
Bax TakKi CYJIOB1 CIOCOOM 3aXHCTY, SIKi O €()eKTHBHO BiJ-
HOBJIIOBAJIM 1X MpaBa IIOAO BOJONIHHSI, KOPHCTYBAHHS
1 pO3MOPSIIPKEHHS 3eMIlero. Hampukiiaa, To30BH MPOKY-
POPIB XapaKTEePHU3YIOTHCS IIJIOK MATITPOI MMO30BHUX
BHMOT, JI¢ BOHH BHSBISIIOTH MOPYIICHHS 3€MEIBHOTO
3aKOHOIABCTBA Ta YIIOBHOBAXKCHI 3aKOHOM 3BEPHYTHCS
JI0 CyAy 3a 3aXHCTOM IIPaB BIIACHHKIB 3eMEIb NIEpKaB-
HOI i KOMyHAIBHOI BIACHOCTI (PECTUTYLINHUHN, BiHIH-
KaliiHUH, KOHAUKI[IHHUNA TT030BH TOILIO).

Cepen HasBHOI PI3HOMAaHITHOCTI y BHOOpi cIIO-
co0iB 3axHCTy mpaBa Ta IHTEPECiB BIACHHUKIB 3eMIIi
0coONMBOrO 3Ha4YeHHS HaOyBae HEOOXiMHICTH (opmy-
BaHHS €UHOI Ta CTAJIOl CYAOBOi NPAKTUKU BHPILICHHS
3€MEJIbHUX CIOpIB HAWBHUIIOI 1HCTAHIIIEI CYHAO0BOI
TiTKKA Biagu. BpaxoByrouw HOPMOTBOPYHN XapakTep
pimens BepxoBHoro Cyny VYkpainu (mami — BCY),
B CYYacCHHX YMOBax 3a iX JOIOMOTOIO 3a0e3MeUyeThCs
HE TMOJOJIAHHS, & YCYHEHHS HPOTAUH 3eMENBHO-TIpa-
BOBOTO pPETYNIIOBAaHHS, IIO CIPHSE OXHOMAHITHOCTI
MPaKTUKH BUPILICHHS 3€MENbHUX CIIOPIB Ta TMiIBUILYE
e()eKTUBHICTh 1 rapaHTOBAHICTh IOPUAUYHOTO 3aXUCTY
cy0’€exTiB 3eMeNbHUX MPaBoBigHOCHH’. Kputepiii eghex-

3 ¥OpuauuHi geeKTd TPaBOBOTO PErYJIIOBAaHHS 3€MENbHHX BiJIHOCHH
B Ykpaini: MoHorpadis / T.O. Kosanenko Kuis, 2013. 632 c. C. 533.
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muerocmi T 9ac BUOOPY CYJIOBOTO CIOCOOY 3aXUCTY
SICKpaBo ceOe MPOsBIISIE caMe B acleKTi MpooJieMaTHKN
KOHKYPEHIIi1 T030BIB Y IIMBUTLHOMY TIpaBi. Y pa3i KOH-
KypeHIil oHa i Ta cama (akTHyHa OOCTaBHHA SIBIISE
co00r0 pi3HI IOpUIUYHI (AKTH YIS BUHUKHEHHS Pi3-
Hux BuMoOr. [Ipu nmpomy mpaBoBa MeTra (TOOTO Te, YOTO
MparHe cy0’€KT, 3aXHUIIIAI0YH CBOE IPABO / IHTEpEC) OTHA
i Ta cama (HaIpUKIaA, TIOBEPHEHHS pedi), a MEeXaHi3MHU
(crmocobn) 1i mocsaruenns pizui®. Tak, BCY y mocra-
HOBI1 Bix 17.02.2016, BHpIlIyIOUH MUTAHHS TPO «YCY-
HEHHs» KOHKYPEHIIT croco0iB 3aXUCTy MpaB Cy0’ €KTa
MpaBa KOMYHAQJIBHOT BIACHOCTI Ha 3eMJIi BOJHOTO
donmy, y cnpasi Ne 6-24071c15 migTBepaAnuB ycTajcHy
MPaBOBY MO3MIIIO PO Te, o HopMa 4. 1 ct. 216 1K
YkpaiHu He MOXe 3aCTOCOBYBATHCE SIK ITiZICTaBa MTO30BY
Ipo TOBEPHEHHsI MaifHa, MepegaHoro Ha BUKOHAHHS
HEIWCHOTO TPaBOYHUHY, sIKe Oyll0 BiIUyKEeHE TpeTiit
0c00i. He miuisararoTh 3a10BOJICHHIO TO30BU BIACHUKIB
MaifHa PO BHU3HAHHS HEAIHCHIMHU HACTYITHIX MPABOYH-
HIB IIOJI0 BIIYYXKECHHS IIbOTO MaifHa, K1 OyJH BUMHEHI
MiCJIS HEAIMCHOro TMpaBounHy. BuTpeOyBaHHS MaliHa
IIIIXOM BIiHAWKAIII{ 3aCTOCOBYETHCS IO BITHOCHH PEYO-
BO-TIPABOBOTO XapakTepy, 30KpeMa, SKIIO MiXK BIACHHU-
KOM 1 BOJIOAUIBIIEM MaliHa HeMa€e TOTOBIPHUX BIJHOCHH
1 MaiiHO mepeOyBae y BOJIOMIIbIIS HE HA MiJACTaBl yKiia-
JICHOTO 3 BIACHUKOM JOTOBOpY. Y LBOMY pasi MaliHO
MOe OyTH BUTpeOyBaHO BiJl 0COOH, sIKa HE € CTOPOHOKO
HEIHCHOTO MPaBOYMHY, IIJISIXOM MOJaHHS BiHAMKAIliK-
HOTO TO30BY, 30KpeMa BiI IT0OPOCOBICHOTO HaOyBada,
3 mijgcras, nepeabadenux 4. 1 cr. 388 IIK Vkpainu.
Kpim Toro, mpaBa ocobwu, sika BBaxxae ce0e BIACHHKOM
MaifHa, MiAJSIraloTh 3aXUCTy MUIIXOM 33J0BOJICHHS
MO30BY 1O BOJIOJUTBISI 3 BHKOPHUCTAHHSIM IIPABOBOTO
MexaHi3My, BcTaHoBieHoro cT. 1212 K Ykpaian mms
BUIIAJKIB HASBHOCTI IPAaBOBUX BiTHOCHH pEUOBO-IIpa-
BOBOTO XapakTepy O0e3lmocepenHb0 MK BIACHHKOM
Ta BOJIOALUTBIIEM MalHA. VY eunaoxax, Koau 6 no3oeax
3A567I0MbCA GUMO2U PO GIHOUKAYIIO MA pecmunty-
yi1o, cy0 NOGUHEH CAMOCMIUHO GUIHAYAMU, SIKY GUMOZY
no cymi (a He 3a hopmoro) nped’s611€e nosusay i, 8io-
NOGIOHO, 3ACMOCYBAMU HALENHCHI HOPMU 3AKOHOOA8-
cmea... OmHOYACHE TIpel IBICHHS II030BYy IIPO BHTpE-
OyBaHHS MaifHa i3 YYy)XOTO HE3aKOHHOTO BOJOAiIHHS
i mpo BU3HAHHS HEIIMCHUM IPAaBOYMHY i3 3aCTOCY-
BaHHSAM PECTHUTYLIi, TOOTO OJHOYACHE 3aCTOCYBAaHHS
ct.ct. 216 1 388 LUK VYkpaiHu, € MOMHIKOBUM, aJKe
BiHJIMKAIIHA 1 HETaTOPHUH MO30BU € B3a€MOBHUKITIOU-
HUMH. J[0 TOTO X OTHA 3 YMOB 3aCTOCYBAaHHS BiHIHKa-
LIHHOTO T030BY — BiZICYTHICTh MIX MO3WBaveM 1 BifIO-
BiJlaueM JOTOBIPHUX BiJJHOCHH, OCKUILKH B TAKOMY pasi
3IIACHIOETHCS 3aXUCT IMOPYIICHOTO IpaBa BIACHOCTI
3a JIOMOMOTOI0 3000B’S3aIbHO-IPABOBUX CHOCOOIB’.

4 3axuer npasa BnacHocTi. [IpaBosi nosuwii BepxosHoro Cymy: KomeH-
tapi HaykoBiB/ O.I1. [Teuennii, I.B. Cnacu6o-®areeBa Ta iH., 3a 3ar. pex.
I.B. Cniacu6o-®areeBoi. Xapkis, 2020. 496 c. C. 65.

S TlocranoBa CymoBoi majartd y LMBiUIBHHX cripaBax Bepxoeroro Cymy
Vkpainu Bin 17.02.2016 y cripasi Ne 6-2407uc15. URL: http://www.reyestr.
court.gov.ua/Review/57102489 (nara 3sepuenns: 18.06.2020).
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3a3HaueHnii BUCHOBOK NP0 B3AEMOBHMKIIIOUCHHS BHMOT
miaTBepauiaa W Bemwmka Ilamatra BepxoBnoro Cymy
(mami — BIT BC) y mocranosi Big 18.12.2019 y crmpasi
Ne 522/1029/18. Otxe, popMyrouu IpaBOBUI BUCHOBOK
o0 poi cyay mij 4yac ominku Bumor, BCY Bka3as,
110 CyJ BIPaBi CaMOCTIHHO BU3HAYATH, SIKY BUMOTY I10
cyTi (a He 3a (opMOI0) Tpea’ ABJIsIE MO3UBAY, 1, BiATO-
BiJIHO, 3aCTOCYBaTH HaJle)kKHI HOPMH 3aKOHOJaBCTBA.
OnHak, CITiji KOHCTAaTyBAaTH, IO el BUCHOBOK 3aJIHIIIHB
MOXJTMBOCTI [UIsl PI3HOTO TIIyMaueHHs MPOLECyaTbHUX
Iiif Cymy IIOMO0 «CaMOCTIHHOTO BHU3HAYEHHsD» MPE.’ sB-
JICHOT [TO3MBaY€EM BUMOTH. 30KpEMa, Ui O3Ha4ae I1e, 1o
CyIl BIIpaBi BiAKOpUTYBaTH (TpaHC(HOPMYBaTH) MTO30BHY
BHMOI'Y, Ta SKIIO TakK, TO IO SAKOI MIpH TaKe KOPHIY-
BaHHS Cydy Oyle BBaKaTWCs HPABOMIPHHM, 30KpeMa
B aCIEKTI MPHHIIKITY AUCIIO3UTHBHOCTI Ta 3MarajabHOCTI
Yy IUBUIBHOMY CyIO4YMHCTBI. TOOTO 3a BHCHOBKaMH
BCY momycTHMHMH MeXaHi3MaMH CYIOBOTO 3aXHCTY
3 METOIO ITOBEPHEHHS 3eMEJIbHOI TIITHKH Y KOMYHAIbHY
BJIACHICTh € BUMOTH, TPEI ABJICHI K PECTUTYIIHHUH,
BIHIUKAI[IMHANA Ta KOHIWKIIAHUK Mmo3oBu. B okpe-
MHX BHIIagKax 3a BucHoBKamu BCY, 1o BHCIOBIIEHI
y nocranoBi Bix 2.03.2016 y cmpasi Ne 6-30901c15,
KOHJTUKITiS 3aCTOCOBYEThCS CyOCHIIapHO 0 PECTUTYIIT
Ta BIHAMKALIi AK CHOCI0 3aXHUCTy MOPYIIEHOro MpaBa
y TOMY pa3i, KOJId IIeBHa BUMOTa BJIACHUKA (THUTYJIBHOTO
BOJIOMAIIBIISL) MaiiHa HE OXOIUTIOETHCSA HOPMATHBHHM
YPETYIIIOBaHHSIM OCHOBHOTO CIIOCOOYy 3aXHCTy IIpaBa,
ajie 3a XapaKTepHHUMH O3HaKaMH, YMOBaMH Ta Cy0’ €K-
THUM CKJIZOM IiAmanae i BU3HaYeHHs 30008’ A3aHHs
3 HaOyTTs a0 30epekeHHs MaiiHa 6e3 J0CTaTHBOI Impa-
BOBOI miacTraBu.’ OcTaHHIM YacoM 3a3HaJia 3MiH CyaoBa
MpaKTHKa IOJ0 HEOOXITHOCTI TMpea’ sBICHHS Yy BCIX
BUIIAMKaX BUMOT TPO BH3HAHHSA HEMIMCHHUMHU Jep-
JKaBHUX aKTiB Ha MPaBO BJIACHOCTI Ha 3eMitro. Tak, 3a
MPaBOBMMH BHCHOBKAMH, BUCIOBJIEHUMH Y MOCTaHOBI
BCY Bin 4.06.2014, BignosimHO 10 cT. 126 (B penaxiiii,
gunHINA 710 5.03.2009), ct.ct. 152, 155 3K Ykpainu nep-
JKaBHI aKTH € JOKyMEHTaMH, IO MOCBIIYYIOTh MPaBO
BIACHOCTI ¥ BUIaBaJMCd HA MiACTaBl BiAMOBIIHUX
pIlIeHb OpraHiB BUKOHABYOI BJIAJM OpPTaHIB MiCIIEBOTO
CaMOBPSIAyBaHHSA B MEXax iX MOBHOBAKEHb Ta ITUBIIIb-
HUX TPaBOYMHIB. Y cIopaX, IMOB’S3aHHUX 13 MPaBOM
BJIACHOCTI Ha 3eMEJbHI JIJITHKH, HEJIHCHUMH MOXYTh
BHU3HABATHCH SK 3a3HA4YeHi pIillIeHHsS, MMPaBOYMHH, Ha
MiJCTaBl SKUX BUIAHO BIAMOBIIHI JEpXaBHI aKTH, TaK
1 caMi aKTH Ha MPaBO BJIIACHOCTI Ha 3eMENbHI JUITHKH.
Bu3HaHHS HEJIIMCHUMU TIJIBKHU JICPKABHHUX aKTiB MOXKE
Mary Micile y pasi iX BHAAHHS 3 MOPYIIEHHSIM BHMOT
3aKOHY, yCyTIepeY pillleHb YM MPaBOYHMHIB. Y IbOMY pasi
TaKe BU3HAHHA € HAJIEKHUM Ta CAMOCTIHHUM CII0COO00M
BiJHOBIJICHHSI MTOPYIIEHHUX IMPaB y CYIOBOMY IOPSIKY .
Jlo aHamoriyHMX MpaBoBUX BHUCHOBKIB nmidnuia BIT BC

¢ TTocranoBa CynoBoi mamat y [UBLIBHHX crpaBax BepxosHoro Cymy
Vikpainu Big 2.03.2016 y copasi Ne 6-30901cl5. URL: http://www.
reyestr.court.gov.ua/Review/56280404 (nara 3BepHenns: 18.06.2020)

7 3axXHCT UMBUTPHUX NPaB Ta iHTEPECIB CYAOM: OKpeMi MHUTAaHHS TEOpii
Ta npakTuky / 3a 3ar. pen. AL SIpemu. Kuis : Ictuna, 2015. 420 c. C. 388.
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y moctaHoBi Bix 12.12.2018 — Bu3HaHHA HEIIHCHUMU
JIEp)KAaBHUX aKTiB BBAXKAETHCS 3aKOHHUM, HaJIC)KHUM
Ta OKPEeMHM CIIOCOOOM MOHOBJICHHS MOPYIICHHUX TIPaB
y cymoBomy mopsiakyS. Bogaouac BIT BC y mocraHoBi
Bix 14.11.2018 BBaxkana, Mo BU3HAHHS HENIHCHUM Jep-
’KaBHOTO aKTa He € HEOOX1THUM JIJIsl BUPIIIICHHS TUTAHHS
PO HAJISKHICTH MPaBa BIACHOCTI Ha 3eMENbHY JIUISHKY
Ta JUIA il BUTpeOyBaHHS 3 YyXKOr0 HE3aKOHHOT'O BOJIO-
JIHHS, @ TOMY CyJH MaJld BIIMOBHTH y 33JI0BOJICHHI X
BUMOT. Y pa3i 3aJI0BOJICHHS BUMOTH IPO BUTPeOyBaHHS
HEPYXOMOTO MaifHa 3 Wy>KOT0 HE3aKOHHOTO BOJIOJIHHS
cyn BUTpeOye Take MallHO Ha KOPHUCTh MO3WBava, a He
3000B’s13y€ BIAMOBIa4Ya TIOBEPHYTH 1I¢ MAHO BIIACHH-
koBi. Take pillleHHS Cymy € MiJCTaBOIO ISl BHECECHHS
J0 Jlep>kKaBHOTO PEECTPy PEUOBHX IPaB HA HEPyXOMe
MailHO 3amucy TpPO IEp)KaBHY PEECTPAIilo 3a I03H-
BaueM IIpaBa BJIACHOCTI Ha HEPYXOMe MaiHO, 3apee-
CTpOBaHE y IbOMY peecTpi 3a BigmoBimauem’. OTke,
y HaBeneHux BucHoBKax BII BC Hiaetbes mpo 3aiBicTh
Tpe/’ IBJICHHS. BUMOTH PO BU3HAHHS HEIIHCHUM Jep-
JKaBHOTO aKTa Ta YiTKICTh (DOPMYITFOBaHHS BHMOTHU
«BUTpeOYBaHHS HEPYXOMOTO MaifHa i3 4y»XOro Hesa-
KOHHOTO BOJIOAIHHS», 33JIOBOJICHHS SIKOT MpU3BENE JI0
BBEJICHHS BJIACHHMKA Y BOJIOJIIHHS MaifHOM Ta BHECEHHS
BIJINIOBITHUX 3MiH Y 3aIlHC MPO JCPKaBHY PEECTpaIlito,
o BomHoYac Oyme pe3ysIbTaTUBHUM HACIiJKOM e(ek-
THBHOTO 3aXKCTY MTPaBa BIIACHUKA.

VY monanemomy BIT BC y mocranogi Bix 28.11.2018,
3aCTOCOBYIOUM Kpumepiil epekmusHo2o 3axucmy npasd
HeB0N00I104020 6/IACHUKA, TIAIIIA BUCHOBKIB, 1[0 BJIac-
HUK MO)XKe BUTpeOyBaTH HaJe)KHE WOMY MaldHO BiJ
0co0H, sika € OCTaHHIM Horo HaOyBavyeM, He3aJISKHO BiJ
TOTO, CKUTBKH Pa3iB 1ie MaifHO OyJI0 BiT4yKEHE JIO TOTO,
SIK BOHO ITOTPAIKJIIO Y BOJIOAIHHSA OCTaHHBOTO HaOyBava.
s Takoro BUTpPeOYyBaHHS OCIOPIOBAHHS HACTYITHHX
pillleHb OpTaHiB JeP>KaBHOI BJIAJM UM MICIIEBOTO CaMO-
BpSIyBaHHS, TOTOBOPIB, IHITUX MPABOYHHIB IO CITip-
HOTO MaiiHa 1 TOKYMEHTIB, 1110 TIOCBITYYIOTh BiIIIOBITHE
MpaBo, He € e(EeKTUBHUM CIIOCOOOM 3aXHUCTy IpaBa
BiracHuka'®. KoHKpeTH3youn mpaBoBi BUCHOBKH II[OI0
Hee(EKTUBHOCTI BUMOT TNPO BU3HAHHS HE3aKOHHUMH
pitrens y noaidbnux cropax, BII BC y mocTtaHoBi Bix
11.02.2020 Bka3aJa, 10 OCKUTLKA BUMOTa ITPO BU3HAHHS
Haka3iB [onoBHOro ympapniHHs Jlepk3eMareHTCTBa
HE3aKOHHUMH Ta 1X CKacyBaHHS He € e(DeKTHBHUM CIIO-
coboM 3axucTy (aJpKe 3aJIOBOJICHHS Takol BUMOTH HE
MIPHU3BENI0 O JIO0 BIAHOBJICHHS BOJIOMIHHS BiIIOBIIHOIO
3eMEIBHOIO JIUISHKOI0), TaKa BUMOTa HE € HEPO3PHUBHO
OB’ 5I3aHOI0 3 BUMOTOIO TIPO BUTPEOYBaHHS 3€MENbHOT
JUTSTHKHY 13 9yK0T0 He3aKOHHOTO BoJoAiHHA. [Ipu ibomy

8 TlocranoBa BIT BC Bix 12.12.2018 y cmpasi Ne 2-3007/11. URL:
http://www.reyestr.court.gov.ua/Review/82998289  (mara 3BepHEHHS:
18.06.2020).
° Iocranosa BIT BC Big 14.11.2018 y cnpasi Ne 183/1617/16-u. URL:
http://www.reyestr.court.gov.ua/Review/81574015 (mara 3BepHEHHS:
18.06.2020).
1 TTocranosa BIT BC Big 14.11.2018 y cnpasi Ne 183/1617/16-u. URL:
http://www.reyestr.court.gov.ua/Review/81574015 (mara 3BepHEHHS:
18.06.2020).
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M03MBad y MEXax POy CIIPaBU PO BUTPeOyBaHHS
3eMeJIbHOI MIJISTHKY 13 Uy)KOTO HE3aKOHHOTO BOJIOMIHHS
BIIPaBi MOCHJIATUCS, 30KpeMa, Ha HE3aKOHHICTh 3a3Ha-
YCHUX Haka3iB 0e3 3asBJICHHS BUMOTH IIPO BU3HAHHS iX
HE3aKOHHHMH Ta CKaCyBaHHS, OCKIJIBKH TaKi pillIeHHS
32 YMOBH 1X HEBIIMOBITHOCTI 3aKOHY HE TSTHYTh MPaBO-
BHX HACJIiIKiB, HA SIKi BOHM CIpsIMOBaHi !!.

Y po3BUTOK (OPMYBaHHS Y CYJOBIH TPAKTHIII HOBHUX
MAXOMIB IO YCYHCHHSI KOHKYPEHIIIi IMO30BIB Ta BH3HA-
YeHHs e(DeKTHBHOTO CIIOCcO0y 3aXHUCTY MPaB UM IHTEPECIB
Ha 3emJtro ii BmacHukiB BIT BC chopmysana peBoso-
HifHI JJ1 CYTOBOT MPAaKTUKW MPaBOBI BUCHOBKHU IIOZO
MTOBEPHEHHS 3eMeJIb BOIMHOTO (DOH/IY, Y SAKUX MEpPEKBai-
(bikyBasa 3asBJICHUN MO3MBaueM BiHIWKAIIMHUA TIO30B
Ha HEraTOPHUH SIK HAJIEXKHUM 10 3aCTOCYBaHHS Y TaKUX
npaBoBimHOcHHax. Tak, y cmpaBi Ne 487/10128/14-11
MukonaiBCbKHUi MIXKpaHOHHUH TIPOKYPOP 3BEPHYBCS 10
CYyIy B IHTEpecax JepiKaBH, Y SKOMY Cepe MaliTpH pis-
HUX II030BHUX BUMOT, BU3HAYMB BEMOT'Y IIPO TIOBEPHEHHST
CHIPHOT 3eMeJIbHOI TUITHKA 0 KOMYHAIBHOI BIACHOCTI,
MOTHUBYIOUH 1 Ti€r0 0OCTABUHOIO, IO CITipHA 3eMeJIbHA
JUIITHKA BUOYIa 3 BOJIOMIHHS TEPUTOPiaIbHOT IPOMaIH HEe
3 1i BoJi. AHATI3YIOYH HAJICKHICTH 0OPaHOTO MPOKYpO-
pom crniocoOy 3axucty, BI1 BC 3a3na4miia, mo cepex cro-
CO0IB 3aXHCTy PEUOBHX IIpaB LUBUIHHE 3aKOHOIABCTBO
BHOKPEMITIOE, 30KpeMa, BUTPeOyBaHHSI MaliHa 3 Ty»KOTO
He3akoHHOro BoyomiHHsA (cT. 387 LUK VYkpainu) i ycy-
HEHHS TEPeIIKOx y 3AiHCHEHHI TIpaBa KOPHUCTYBaHHS
Ta posnopsypkerHs MaiHOM (cT. 391 LK Vkpainm,
4. 2 ct. 152 3K Vkpainu). Bkazani cmocodu 3axucTy
MOYKHA peai3yBaTH IIJSIXOM TOAAHHs BiHAWKAI[IHHOTO
Ta HEraTOPHOTO T030BiB BiMOBIIHO. 3aBOJIOMIHHS TPO-
MaJsTHaMH Ta IOPUIAIHIME 0CO0aMH 3eMIIMH BOJJHOTO
¢douay Bcyneped Bumoram 3K Vkpainu (iepexin 10 HUX
MpaBa BOJIOMIHHS IIUMH 3eMJIIMH) € HEMOXIIUBUM. Po3-
TaITyBaHHS 3€MeNb BOJHOTO (DOHIY BKa3y€e HA HEMOXKITH-
BICTh BUHHMKHCHHS TIPHBAaTHOTO BJIACHHKA, a OTXKe,
1 HOBOTO BOJIOJUIBIIS, KpIiM BHMAIKIB, NepeadaueHux
y cTarTi 59 1boro Kojekey. 3aHATTS 3eMeNTbHOT TIITHKA
BogHOrO (oHIY 3 mopymreHHsM crarti 59 3K VYipainu
Ma€ pPO3IIANATHCS SIK HE IMOB’sI3aHE 3 IM030aBICHHAM
BOJIOMIHHS TMOPYIICHHSI IpaBa BIACHOCTI JIEp)KaBH Yd
BIZIMTOBIZIHOI TEpPHUTOpIabHOI TpoMaau. ¥ makomy pasi
no308Ha @uMoza 30008 ’83aMu  NOBEPHYMU  3eMETbHY
OUISIHKY MA€E pO32TA0AMUCSL SIK He2AMOPHULL 10308, KU
Modice Oymu 3as181eHULl YNPOOOBI’C 6CbO20 YACY MPU-
8aHHSL NOPYUIEHHSL NPAB 3AKOHHO20 BONI0OOLIbYsL BIONOBIO-
HOI' 3emenvbHol OLIAHKY 600H020 (QoHOY. 3AIIEKHO BiI
00CTaBUH CIpaBH BHMOrY 3000B’s3aTH TOBEPHYTH
3eMENbHY AUISHKY CyI MOXKE KBaITi(hiKyBaTH SIK HEraTop-
HUM 1030B. Takuii MO30B MOJKHA 3asBUTH BIPOIOBXK
YChOTO Yacy TPHBAHHS IOPYLICHHS MpaB 3aKOHHOTO
BOJIOAUIBLA BIANOBIAHOI 3€MENbHOT AUISHKH. 3MiHa
MpeaMeTa 030By O3HaYa€ 3MiHy BUMOTH, 3 SIKOIO MO3H-
Bay 3BEpHYBCS [0 Cydy, a 3MiHa MiJCTaB MO30BYy — L&

" Tlocranosa BII BC Big 11.02.2020 y cnopasi Ne 922/614/19.
URL: http://www.reyestr.court.gov.ua/Review/87902138 (mara 3Bep-
Henns: 18.06.2020).
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3MiHA OOCTaBWH, Ha SKHX TIPYHTYEThCS BIIIOBIIHA
MO30BHA BUMoTa. 3TiHO 3 MPHUHIMIIOM jura novit curia
(«cyn 3Ha€ 3aKOHW») HETIPaBUIIbHA IOpUANYHA KBaTi(ika-
i yYaCHUKAMHU CIpPaBU CIPHUX TPABOBIIHOCHH HE
3BUTBHSIE CY/I BiJl 000B’SI3Ky 3aCTOCYBATH JIJIsl BUPIIICHHS
CIIOpPY HAJICKHI TPHMITUCH IOpuandHuX HOopM'2. OTxe, 3a
HaBegeuuMu Buine BucHoBkamu BII BC Bumora
«3000B’S13aTH TIOBEPHYTH 3€MENBHY JIISTHKY» KBai(i-
KY€ETBCS CYJIOM SIK HETaTOPHWI TI030B, KU MoOXxe OyTH
3asIBIICHUH YIIPOIOBX BCHOTO Yacy TPHBAHHS IOPYIICHHS
MpaB 3aKOHHOTO BOJIOJUIBI BiMOBIIHOI 3eMeNbHOT
JIUITHKA BogHOTO (oHy. Cliijl 3ayBaKUTH, 110 HABEICHI
npaBoBi BucHOBKH BI1 BC Bukimukamu HeaOWsKy Kpu-
THUKY SIK Y HAYKOBOMY CEPEIOBHIII, TAK CEPEe IIPABHUKIB.
Tak, M.B. ¥Yc 3a3Hauas, 1110, TIO-TIepIIie, HABEICHI apry-
MEHTH 1010 HEMOXKIMBOCTI 3asBJICHHS BIHIMKALIMHOI
BHUMOTH CTOCOBHO 3€MeJTb BOTHOTO ()OHTY HE BUIAIOTHCS
nepexoHuBuMIL. [lo-npyre, HaNEKHUM CITOCOOOM 3aXH-
CTY BIIbOMY pa3iMae Oy TH BiHIMKAIlIHHA BUMOT 4, sTKa 1 0yI1a
3asBIICHA TI03MBAYEM, OCKUIBKH 3eMeNbHa AUIIHKA Oyna
3apeecTpoBaHa 3a BIAMOBITAYeM, IO 3TiJHO 3 MPHHIIM-
TIOM PEECTPAIIMHOTO MIATBEPXKSHHS BOJIOMIHHS CBiJI-
YUTh MPO HAOYTTS BCiX MOBHOBaXKEHb BIIACHWKA, 1 MPO
110, BIIACHE, HIeThes B okpeMiid qymin cynis BIT BC Bin
12.06.2019. Tlo-Tpere, cyn HE MaB MpaBa Ha BIACHUN
PO3CYA 3MIHIOBATH 3asIBIICHAH CIIOCI0 3aXICTY 3 BIHANKA-
IITHOTO HA HETaTOPHUM: TIO CYTi, CY/l CAMOCTIHHO 3MIHUB
IpenMeT MO30BY, MOCNIABIIICH HA 3aCTOCYBaHHS HPHH-
Iy jura novit curia. [To-ueTBepTe, Taka nmepekpaiidika-
IisI CYIOM 3asBIECHOI BUMOTH TpH3BEIa 0 BH3HAHHSI
HEOOTPYHTOBaHHUMHM JIOBOJIIB BiJMIOBiZada Mpo IMPOIYCK
CTPOKY ITO30BHOI JABHOCTI, OCKUJIBKH JI0 HETaTOPHOTO, HA
BIJIMIHY BiJl BiHIMKAI[I{HOTO, IMO30BHA JaBHICTh HE
3actocoByeThesi®. HaBenmeni 3ayBakeHHS BHIAIOTHCS
JOCTaTHBO CIYIIHUMH, SIKIIO ITOCITYTOBYBATHCS IIiIXO-
JIAMH IO OITIHKH CYZIOBOTO CIOCOOY 3aXHCTY MpaB BIlac-
HUKa 3eMJII KpUTEPito «Halie:)kHOCT». Kpim Toro, 3 HaBe-
JICHOTO TIOCTAa€ MUTAHHS: YW BiIOYyIach TpaHchopmairis
MO30BHOI BUMOTH 3 «BIHIUMKAIIIHHOTO» II030BYy Ha
«HETaTOPHUID» 32 HILIAaTHBOIO CY/Y, Ta SKUM YHHOM TaKi
J1 CHIBBIIHOCATHCS 3 TPWUHIMTIAMH JIACTIO3UTHBHOCTI
Ta 3MarajbHOCTI Y IMBUILHOMY CYyIOYHHCTRBI? BojHoUac,
SIKIIO TTOTOJUTHCH 13 BUCHOBKaMH MO0 HEMOXITHBOCTI
TIOSIBH HOBOTO BOJIOIUTBIIS TaKOIO 3€MJICIO 32 BUMOTaMHU
1. 59 3K Ykpainu Ta 3MHCHUTH OIIHKY 11100 KBaidika-
il CyIoM BHMOT TIPO TIOBEPHEHHS 3¢MENBHOI HUISHKU
BOAHOTO (POHIY SK HETaTOPHOIO MO30BY Yepe3 MPU3MY
TaKoi HOBEJIM IUBLIBHOTO CYTOYHHCTBA, SIK GU3HAYEHHS!
Cyoom epekmusHo20 cnocoby 3axucmy npasa, sSKull He
cynepeuums 3aKoHy, TO HaBeleH1 3ayBaxeHHs M.B. Yca
HE BUNAIOTBCS A0 Takoi Mipu KputwyHmMH. [lig wac
3aCTOCYBaHHS TpaBwiI, mepeadadennx 4. 2 cr. 5 LIIK

2Tlocranosa BIT BC Bin 12.06.2019 y cnpasi Ne 6-487/10128/14-11.
URL: http://www.reyestr.court.gov.ua/Review/85541621 (mara 3Bep-
Hennst: 18.06.2020).

13 Baxucr mpasa BiacHocri. IIpaBosi nmo3uuii BepxosHoro Cyiy: KoMeH-
tapi HaykoBLiB/ O.I1. [Teuenuii, I.B. Cnacudo-®areeBa Ta iH., 32 3ar. pe.
1.B. Cniacu6o-®areeBoi. Xapkis, 2020. 496 c. C. 64.
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Ykpainu, BUMora 3a HeraTOpHHM TI030BOM «3000B’s13aTH
MOBEPHYTH» 3eMENBHY IOUITHKY MO)Ke OyTH BH3HAaYCHA
e(eKTHBHUM crocoboM 3axucty. Ilo-mepmie, Taka
BHMOTa BUKJIJICHA Y IO30BHIM 3asBi, IO BIIIOBIIa€E
TIPUHIIMITY TUCTIO3UTUBHOCTI. [To-apyre, iHIm nependa-
YeHI 3aKOHOM CIOCOOHM 3aXUCTy HE € e(EKTHBHHMU,
HANpUKIIAA, TPe] SBICHHS BIHAWKAIIHHOTO IO30BY
oOMeXeHe IM030BHOW aAaBHICTIO. [lo-Tpere, 3a3HaveHa
BUMOTa HE CYNEPEYNTh 3aKOHY, a CaMe IOJOKEHHIM
ct. 391 K VYkpainu ta 4. 2 ct. 152 3K VYkpainu. [lpu
upomy BIT BC ne nocumanace Ha 4. 2 ct. 5 LIIK Ykpa-
THH, OCKIIBKH TI030B Y HaBECHIN BHIIE CIIPaBi MOMAHMIA
npokypopomy 2014 porii, a Hoena mie mmre 3 15.12.2017.
Ha xopucTh BU3HaUCHHS CyIOM CIOCO0y 3aXUCTy IIIS-
XOM TIPaBOBOTO MeXaHi3My HETaTOPHOTO IMO30BYy CBii-
YUTh 1 Ta OOCTaBWHA, IO OOCAT TpaB BiJIOBIIAYIB HE
3a3HaB 3MiH, OCKUIBKH OOCAT JOKa3yBaHHS He 3011b-
IIMBCSA, 30KpeMa, HAsBHICTh BOJI BJIACHWKA Ha BiUy-
JKSHHS CITIPHOT 3eMelbHOT AiistHKH 3a cT. 388 1K Ykpa-
{HU HE BXOAUTH JI0 TIpenMeTa JOKa3yBaHHs 32 HETaTOPHUM
M030BOM. HaBene HINKOM Y3TOMKYEThCS i3 MPUHITUIIOM
3MarajgbHOCTI IMBUTGHOTO CYJOYMHCTBA. Takok Ha
KOPUCTh OOpaHHS i 3aCTOCYBAaHHS CyIOM CHOCO0Y 3aXH-
CTy «3000B’s3aHHS [TOBEPHYTH» 3eMIIi BOTHOTO (HOHIY
SIK HETaTOPHOTO CBIiJUUTh 3aCTOCYBaHHS KpPUTEPIitO
criBMipHOCTI (TiporopiiiiHocTi). CriBMipHICTB (TIporop-
HIAHICTh) BKA3ye, 10 y pa3i HAsIBHOCTI MEHIII OOTSOKIIH-
BUX IIOCSATHEHb LUICH BOHH MalOTh OyTH BHKOPHUCTAaHI,
a po3mip (00csT) camoro oOMexeHHs Mae OyTh nudepeH-
iiOBaHWK y HOPMATHMBHOMY YH 1HJUBIIyalbHOMY aKTi
3aJIeKHO Bil KOHKpeTHuX obcraBuH'®. Tak, mocTaHoBa
BIT BC MicTuTh po370Ti MOTHBH IOAO HASIBHOCTI JIETi-
THMHOI METH IIi/T Yac BTPyYaHHs y IIPaBO MUPHOTO BOJIO-
JiHHA MaifHoM 3a crarrero 1 [leprioro mporokony a0
KoHBeHIIiT TIpo 3aXUCT TpaB JIFOTUHA 1 OCHOBOTIOIOKHHUX
cBobon. 3okpema, BIT BC 3BepHyna yBary Ha Te, 110
y CHOpax CTOCOBHO NPHOCPEKHUX 3aXHCHHX CMYT,
3eMeNIb  JIICOTOCIIONAPChKOTO  MPH3HAUCHHS, 1HIIMX
3eMellb, sIKi MepeOyBaroTh il MOCHICHOI IPaBOBOIO
OXOPOHOIO JIepyKaBH, OCTAaHHS, BTPYYAIOUHCH y TIPABO
MHUPHOTO BOJIOJ[IHHS BiIMOBITHUMH 3eMEIbHUMH JTiJISTH-
KaMH 3 OOKy MPHBATHUX OCI0, MOXe 3aXHIIAaTH 3araibHi
MpaBa Ha Oe3MeYHe OBKULIA, HETOTIPIICHHS SKOJIOTiv-
HOI CHTyaIlii, 3amo0iraTi BUKOPUCTAHHIO BJIACHOCTI Ha
KOy JIFOIMMHI Ta cycniibCTBY. Lli iHTepecHm peaisy-
IOTBCS, 30KpEeMa, 4Yepe3 IIHOBHH XapakTep BUKOPH-
craHHs 3eMenbHuX AUIIHOK . [Ilomo mpomopitiiHocTi
BTPy4YaHHS Ta IIEPEeBaKaHHS CYCIIILHOTO 1HTEpECy
Yy KOHTPOJNI 3a BHKOPHCTaHHSAM 3€MEIbHUX JUITHOK,

14 3axucT mpasa BnacHocTi. [IpaBoBi mo3utii Bepxosuoro Cymy: KoMeH-
tapi HaykoBuiB/ O.I1. Ileuennii, I.B. Cnacn6o-®areena Ta iH., 3a 3ar. pex.
1.B. Cnacubo-®areeBoi. Xapkis, 2020. 496 c. C. 69.

13 TTocranosa BII BC Bix 12.06.2019 y cmpasi Ne 6-487/10128/14-11.
URL: http://www.reyestr.court.gov.ua/Review/85541621 (mara 3Bep-
HeHHs: 18.06.2020).
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3afiHATUX TMPUOCPEKHUMH 3aXMCHUMH CMYyTaMH, Haj
TIPUBATHUM IHTEPECOM y 3aBOJIOIIHHI TAKUMH JIJISTHKAMHU
Jutst s)xuTiioBoro OynisaunTea BIT BC 3a3Haumna, mo cyc-
MUIBHUA 1HTEpeC Yy TIOBEPHEHHI CHIPHOI 3eMeNbHOT
JTUITHKA JI0 KOMYHAQJIBHOI BJIACHOCTI CHPSIMOBaHHWHA Ha
3aJI0BOJICHHS COIIIaJIbHOT MOTPEOH Y BiTHOBJICHHI 3aKOH-
HOCTI, CTAaHOBUIIA, SKE ICHYBaJIO JIO TOPYIIEHHS IpaBa
BJIACHOCTI HapoOJy Ha 3eMITI0, y 30epeKeHHI MprOepek-
HUX 3aXHCHUX CMYT, HEZIOMYIIICHHI 3MiHH IILTLOBOTO MpPH-
3HAUCHHS 3eMeJlb BOIHOTO (OHAY, 3eMejb peKpearii-
HOTO MPHU3HAYEHHSI T4 iX MepeaHHs Y BIACHICTh 3 METOIO
JKUTIIOBOTO OY/IBHUIITBA; 3araIbHUM IHTEpeC Y KOHTPOIII
32 BUKOPUCTAHHSIM 3€MEITbHOT JUTSHKH 32 [{ITbOBUM TIPHU-
3HAUCHHAM JUIS TapaHTyBaHHS OE3MEeYHOCTI JOBKULISA
Ta HETOTIPIIECHHS CKOJIOTIYHOI CHUTyamii y i crpasi
TepeBaykae TPUBATHUN 1HTEpec BijMOBimada y 30epe-
JKEHHI 3eMeJIbHOT IUISIHKH y BIACHOCTI. Take MOBepHEHHS
3eMENBHOI TUITHKY € TIPOTOPIIIHNM 3 ONNIAAY Ha 0013Ha-
HICTh BiJIIOBIIa4iB i3 (DAaKTHYHHM MIiCIIE3HAXOKSHHIM
CHIPHOI 3eMENIbHOI JUISHKK Ta 3aKOHOJABYMMH OOMe-
JKEHHSIMH Ha Ti Iepe/laHHsl y IPUBATHY BIACHICTH Ta HasB-
HICTP y HAaI[iOHAIFHOMY 3aKOHOIABCTBI JIOJATKOBUX
eexkTUBHUX 3ac00iB FOPUANYHOTO 3aXUCTY, 30KpeMa,
3BEPHEHHS 13 BUMOTOIO MPO Bi/IIKOAYBaHHs 30UTKIB Ha
migcrasi crarri 661 1K Vipainn's,

BucHoBkn

AHayi3 akTyaJbHOI CyTOBOi NMPAKTHKH Ta YHHHUX
MIOJIOKEHb TIPOLIECYANBHUX KOIEKCIB IPOAEMOHCTPY-
BaB, IO HOBI MIiAXOAM JI0 BU3HAYCHHS C(PEKTHBHHUX
CIOCO0IB 3aXHCTy BXE IMMUPOKO BHKOPHUCTOBYIOTHCS
JUTS. TIOHOBJICHHSI MPaB Ta IHTEPECIB TPOMAJsH, IOPH-
JUYHUX 0CI0 Ta ep)kaBu y 3eMenbHHUX criopax. Cydac-
HUN CTaH PO3BHUTKY MPAaBOBOIO IHCTPYMEHTApIiIO, IO
HaTaHUH BIACHUKAM Cy0 €KTHBHUX IIPaB Ha 3aXHCT
IpaB BIACHOCTI Ta 3eMJICKOPHCTYBAHHS y 3€MEIBHUX
BITHOCHHAX, Y TOMY YHCJIi HOBEJIOI IMBLILHOTO CYIO-
YHHCTBA — BH3HAUCHHS CYIOM €(EKTHBHOTO CHOCOOY
3axXHCTY, 0 HE CYNEePEUUTh 3aKOHY, CBITUUTH PO TE,
IO BIACHUKHU Ta 3eMIICKOPUCTYBadi 3€MENBHHX IS
HOK TIOPST 13 TPAIUIIHHAMHU KPHUTEPIsIMU OOpaHHS
CYIOBUX CIIOCOOIB 3aXHCTy 3aKOHHOCTI Ta HaJISKHOCTI
TaKOX TIOBHHHI BIJTOBITaTH KPUTEPisAM e(EKTHBHOCTI
Ta CIIBMIPHOCTI (TIPOMOPIIHHOCTI). Y CIOpax CTOCOBHO
NpUOEPEKHUX 3aXHCHUX CMYT, 3€MeIb JIiICOTOCIIOonap-
CBKOTO TIPH3HAYCHHS, IHIINX 3eMeb, SIKi IIepe0yBaloTh
TIL1 IO CHJICHOTO TIPABOBOIO OXOPOHOIO AEPKaBH, ITiJ] 4ac
BHU3HAYCHHS ¢(hDEKTUBHHUX CITOCOOIB 3aXUCTY CJIiJ] Bpaxo-
BYBaTU HE TUIHKH (hOpPMabHI 3aCO0U MPABOBOTO 3aXH-
CTY, a i 3araJIbHU MPABOBHIA 1 MOTITHYHHA KOHTEKCT,
y SIKOMY BOHH JIIOTb, i KOHKPETHI 00CTaBUHU CIPaBH.

1 TTocranosa BIT BC Big 12.06.2019 y cnpasi Ne 6-487/10128/14-11.
URL: http://www.reyestr.court.gov.ua/Review/85541621 (nmara 3Bep-
Henust: 18.06.2020).
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In the article, the rules of the European Union on collective redundancies are analyzed. The preconditions for EU
intervention in this sphere of public relations are clarified. The concept of collective redundancies is described. To
qualify the dismissal as a collective, the employer must dismiss the employee for one or more reasons not related to
the employee’s identity, and the number of dismissals must reach special thresholds.

The range of employees who can be fired is studied. In particular, the question is being raised whether should
all employees of the enterprise in general or only those working in a particular structural unit in the process
of restructuring be taken into account when calculating the relevant thresholds that trigger the collective redundancy
procedure.

It is emphasized that the concept of “redundancy” should have a single supranational definition and should
not be limited to the level of Member States. However, it should cover not only redundancies for structural,
technological, or cyclical reasons but should also apply to any termination of employment contracts that are not
related to the identity of the employee, not initiated by employees, and without their consent. It is noted that the death
of an employer, which caused the termination of employment contracts of a significant number of employees, does
not mean collective redundancies.

Mandatory elements of the collective redundancy procedure are examined. In particular, the requirement
for the employer to notify the competent national authorities in writing of any planned collective redundancies
and the employer’s obligation to consult with employees’ representatives to prevent dismissal and minimize its
negative consequences.

It is concluded that at the EU level there is only partial harmonization of rules for the protection of workers in
the event of collective redundancies. At the same time, the EU does not seek to establish a mechanism for general
financial compensation in the event of job losses. The main task of Directive 98/59/EC is to establish a common
format within which employees 'and employers' representatives can agree on collective redundancies. That is why
many of its provisions are designed to provide a process of consultation with employee representatives before
the employer begins mass layoffs.

IIpaBoBe pery/iloBaHHsI KOJEKTHBHMX 3BlIbHeHb Y €Bponeiicbkomy Coro3i

Pum Onena Muxaiiniena

KaHouodam rpuouyHux Hayx,

doyenm Kaghedpu coyianrbHo20 npasa

Jlvsiscbko20 HayionanbHozo yHisepcumemy imeni leana @panka, Ykpaina

Beryn

[ToBHoBaxxenns €Bpomnerickkoro Coro3zy  yxBa-
JIOBATH IIPaBOBI aKTH INOJO 3aXHUCTy IPaIliBHUKIB
y BWIIQJKy NPHUITMHEHHS TPYAOBUX BiJHOCHH BIEpILIE
Oynmy BHW3HAUCHI YTOMOI MPO COIIaNBHY IOJITHKY
(momarox 10 MaactpuxTchkoro moroopy (1993 p.).
3okpema, ctarTa 3 miei Yromu ynmoBHOBaXKyBana Pamy
OIHOTONIOCHO TPUMMATH PIIIeHHS MO0 3aXHCTY Ipa-
LiBHUKIB Y BUIIaJKaX IPUIIMHEHHS TPYIOBOTO JJOTOBODY.
AmMcTepaaMchbkuid Ta HilbKuiA 10TOBOPH POy OITEO-
BaJId BIANOBIJHE IOJOXKEHHA. He3sMiHHUM BOHO 3aIi-
mtoch 1 B JlicaboHckkoMy storoBopi (2009 p.). Takum
YHUHOM, ChOTO/IHI cTarTs 153 JloroBopy npo (GyHKIIOHY-
BanHs €C (mani I®EC) € mpaBoBOIO OCHOBOIO KOMITE-
teHIil €C i3 TUTaHb MPUIUHEHHS TPYIOBUX BiIHOCHH.

[Ipo mpaBo KOXHOTO TpAIliBHUKA HAa 3aXHCT
y pa3i HeOOTpYHTOBAaHOTO 3BUIBHEHHS YHUTAEMO

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
WWW.UNI-GOETTINGEN.DE/REOS

Takox y crarti 30 Xaprii ocHoBononokHUX npas €C.
Ha ny™MKy €BpONEHCBKUX JOCHIJHHUKIB TPYIZOBOIO
npaBa, Take (HOPMYIIOBAHHS O3HAUYAE, IO CIPABEIIH-
BUX Ta 3aKOHHMX MPUYMH JUIS NPUIUHEHHS TPYIOBOIO
JIOTOBOPY HEMOCTATHBO. J[j1st TOTO 1100 3BiILHEHHS BBa-
JKaJIoCh OOTPYHTOBAaHHMM, BOHO TOBWHHE BiJIOBigaTh
HE JIMIIE MaTepiaibHUM, aje H IpoLexypHUM BHMO-
raM. 30KpeMa, TapaHTii peanizanii mpasa OyTH HOTyTUM
Ta KOHCYJIETYBaTHCS Ha IHANBIAYaIbHOMY YH KOJICKTHB-
HOMY DPIBHSAX € YaCTHHOIO MPOLENyp, HEOOXIMHUX IS
3abe3MmeyeHHsT HAJIOKHOTO 3aXHCTy .

IMompu Toit daxt, mo €C HagiNeHUT KOMIIETEHIIEO
YXBaJIIOBAaTU AKTH 3 MUTAHb IPUIIMHEHHS TPYIOBUX Bijl-
HOCHUH, JIO0CI CHELIalbHOIO PENIAMEHTY UM JUPEKTUBU
i3 1bOTO NMHUTaHHSA HeMae. PerymroBaHHS NPUIUHEHHS

" Bruun N. Protection in the event of unjustified dismissal (Article 30)
in European labour law and the EU Charter of Fundamental Rights —
summary version — European Trade Union Institute (ETUI). Brussels,
2002. C. 66.
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TPYIOBOT MiSTIBHOCTI € OTHIEI0 3 YOTHPHOX Cdep COlli-
AJIBHOT MOJITHKH, Tlepeniyenux y crarti 153 (1) APEC,
sIKa HE IMJUIATae€ 3BHYAHIA 3aKOHOMABUIN MPOLIEHYDI.
TakuM YHMHOM, BUMOTa OJHOTOJIOCHOCTI TiJl Yac yXBa-
JICHHsI PIMIEHHS TIOAO PO3ipBaHHS TPYAOBOTO JOTO-
BODY, sSIKa JIOTIOBHIOETHCS HEOAKAHHAM JepiKaB-4iIeHIB
miaTpuMmyBatH iHiiatuen €K mnpo dopmyBaHHS Binx-
MOBITHOTO 3aKoHOAaBcTBa €C, CYKYIHO MOSCHIOIOThH
BIJICYTHICTh HAJHAIIOHAIILHOTO PETYIIOBaHHSA B IIiH
cepi. 3pemroro cama €Bporetickka Komicis He HaaATO
AKTUBHO HAalpalboBY€e 3aKOHOJABYI TMPOIMO3HUIIT TPO
MIPUNTIMHEHHS TPYIOBOTO IOTOBOPY, 00 MO€IHATH THYY-
KICTh MPaBOBOTO PETYNIIOBAHHS 3 TapaHTIIMU Oe3TMeKH
MPaIiBHUKIB Y MUTAHHIX IPUITHHEHHS TPYIOBHUX BiTHO-
CHIH BKpaii Baykko>. HaBiTh Takuit BayKJIMBHI IHCTPYMEHT
M’sikoro mpaBa €C, sk XapTisi 0CHOBOIOJIOXXHUX COIIi-
QIBHUX TIPaB MPAIiBHUKIB, HE BCTAHOBJIOE CICIiallb-
HUX TFapaHTiil Ha BUTIQJIOK PO3ipBaHHS TPYAOBOTO JIOTO-
Bopy. BomHovac y Hilf HaroJoNIy€eThCs, 110 CTBOPEHHS
BHYTPIIIHHOTO PHHKY Ma€ MPU3BECTH IO TONIMIICHHS
JKUTTEBUX Ta POOOYHMX YMOB MpaIliBHHUKIB y €Bporneii-
cekomy Coro3i, B TOMy YHCIi 1 CTOCOBHO MPOLEAYD
KOJIEKTUBHOTO CKOPOYCHHS YUCETHHOCTI IEPCOHATY.

MeTo10 CTaTTi € BUBUCHHS MPaBil €BPONECHCHKOTO
Coro3y moa0 KOJEKTUBHHUX 3BITEHECHb.

Buxnan ocHOBHOTo Martepiay

VY po3Butok nonoxkeHb Xaptii €C nmpo 0CHOBOIIO-
JIOXHI CcoIiajbHI MpaBa MpaliBHUKIB me y 1975 pomi
Oyio yxBaneHo [lupextuBy 75/129 mpo HaOIMKEHHS
3aKOHOIABCTBA [IEPKAaB-WICHIB M0N0 KOJEKTUBHHUX
3BisbHeHB’. [lepemymoBamu st Brpydanus €C y 1o
chepy CyCHTbHUX BiTHOCHH OYJIM YHCIICHHI 3aKPUTTS
Ta pECTPYKTYypH3allis 0araThoX MiAMPHUEMCTB BHACIIJIOK
HagToBOT Kpu3u 1973 poky. EKoHOMIYHI TpyaHOII, SIKi
CTIPUYUHIIA MacOBi BUBUTbHEHHSI, TIOCTABHJIM Ha IIOPSI-
JOK ICHHUI MUTaHHS Y3TOKEHHS 3aKOHOIABCTBA JIep-
JKaB-WICHIB MPO TPAKTUYHI MEXaHI3MH KOJECKTHBHHX
3BUIbHEHB, 100 3a0€3MEUUTH OITBINNN 3aXUCT TPAIliB-
HUKIB ¥ pa3i CKOpOYEHb ITepCOHATY*.

3rogom y 1998 poni Jupekrusa 75/129 Gyna cka-
coBana Ta 3amiHeHa J{upexruBoro 98/59/€C3 3 omHo-
WMEHHOI0 Ha3Bor. TakuM uwHOM, Ha piBHI €C Oyio
BH3HAHO, 1[0 €KOHOMIYHA Ta COIjiajibHa CTaOlILHICTE
0e3rnocepeIHbO MOETHAHI 3 MEXaHI3MaMHU 3aXUCTY TIpa-
[IBHUKIB Y BUITAJKy KOJCKTHBHOTO 3BLILHEHHS.

Y €C s Toro, mo0 3BiUTbHEHHS Oy/a KBatipikoBaHe

2 Peers, S., Hervey, T., Kenner, J. and Ward, A. (eds.) The EU Charter
of Fundamental Rights: A Commentary. Nomos, C.H. Beck, Hart Pub-
lishing, 2014. P. 806.

3 Council Directive 75/129/EEC of 17 February 1975 on the approximation
of the laws of the Member States relating to collective redundancies
OJ L 48,22.2.1975, p. 29-30.

*Collective redundancies URL https://www.eurofound.europa.eu/
observatories/eurwork/industrial-relations-dictionary/collective-
redundancy.

3 Council Directive 98/59/EC of 20 July 1998 on the approximation
of the laws of the Member States relating to collective redundancies
OJ L 225, 12.8.1998, p. 16-21.
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SK KOJISKTHBHE, pOOOTOIaBEIIb IIOBHHEH 3BITFHUTH TIpa-
IIBHUKIB 3 OJ{HIET 00 JIEKUTLKOX MIPUYHH, 110 HE TIOB’ 5~
3aHi 3 OCOOHMCTICTIO TPAIliBHUKA, a KUTbKICTh BUBLIb-
HEHMX TIOBHHHA JOCSATATH TAKUX IOPOTOBUX 3HAYCHB:

1) mpotsrom 30-TH IEHHOTO Mepioay:

— mroHakiMennie 10 mpariBHUKIB YCTaHOBH, Y SIKii
3a3Buyai npairoe oinpine 20 1 Mmerme 100 npariBHUKIB,
abo

— moHakiMentie 10 % TpaliBHUKIB YCTaHOBH, /€
MpaItoe B cepeqaboMy He MeHIre 100 mpaiiBHUKIB, ae
me 61apine 300, abo

— mroHaviMennie 30 mpariBHUKIB yCTaHOBH, Ji¢ TIpa-
nennanroBano 300 i Oijble MpariBHUKIB;

2) npotsiroMm 90 mHIB — npuHaiiMHI 20 TpaIliBHUKIB,
HE3aJIeKHO BiJ 3arajbHOi KUIBKOCTI IMpaleBIamToBa-
HUX B YCTaHOBI.

[Ipu 1ibOMy 1HAMBIYanbHI 3BUTbHEHHS (32 YMOBH,
10 iX MPUHAWMHI IT’SITh) MOXYTh OyTH BpaxoBaHi ITiJ
yac OOYMCIIEHHS 3arajabHOl KIJLKOCTI BHUBUIBHEHUX,
SIKIIO BIJIOBITHI PO3ipBaHHS TPYIOBOTO JOTOBOPY 32
IHIIIIaTHBOIO POOOTONABI HE CTOCYBAIUCH OCOOHCTHX
SIKOCTEH TPAI[iBHUKIB Ta BiIOYJIMCH OJHOYACHO 3 KOJICK-
TUBHHUMH 3BLTEHCHHSIMH.

Tepmin «yctaHoBay (establishment), SKWii BHKO-
puctano B Jlupekrusi 98/59/€C, 3yMOBHUB TpymHOIII
3 MOro po3yMiHHSAM Ta, BiAMOBIZHO, 3aCTOCYBaHHIM®.
A came BUHUKIA TIOTpeOa 3’SCyBaTH, YH 3arajioM yci
MPAMiBHAKKA TiANPHUEMCTBA, YW JIMII Ti, XTO 3alHATI
B OKPEMOMY CTPYKTYpHOMY MiJpO3IiJi, MOA0 SKOTO
MPOBOJUTBCS PECTPYKTYpH3allisi, TOBHHHI OpaTuch
JI0O yBar" Ui OOYHMCIICHHS BiJIOBITHHUX MOPOTOBHX
BEJIMYUH, SIKI JTAIOTh CTapT MPOIENypi KOJEKTHBHOTO
3BUIBHEHHS. BianoBimHi 3amuTaHHs Oy aapecoBaHi
Cyny €C, sKuil 3anporoHyBaB IIUPOKE PO3YyMIHHS
MOHATTS «yCTaHOBa». 30KpeMa, y cripaBax Rockfon A/S
v Specialarbejderforbundet i Danmark’ ta Athinaiki
Chartopoiia AE v L. Panagiotidis and Others® Cyn €C
MOCTAaHOBUB, IO YCTAHOBOIO MOYKHA BBA)KATH MiCIEBY
CTPYKTYPHY OTMHHITIO, JI¢ PAI[iIBHUKYA BUKOHYIOTH CBOT
000B’SI3KH, a HE JIUIIC KOMIIAHIIO 3arajoM, ITiJ KOHTp-
olieM sKOi 3JIMCHIOEThCS BIJMOBIIHA TOCHOAApChKa
JUSUTBHICTB Y TIEBHOMY perioHi. [Ipu boMy He BaXKITUBO,
YU TAaKWi CTPYKTYPHUH MiIpo3ail reorpadiuyHo Bijgo-
KpEMIICHUH BiJl IHIIUX MiAPO3ALTiB Ta 00’ €KTIB MiIpH-
€MCTBA, UM € FOPUINYHO, CKOHOMIYHO, (DIHAHCOBO, aJIMi-
HICTPaTUBHO a00 TEXHOJOTIYHO aBTOHOMHHUM, Ta YU
Ma€ BIIAaCHE KEPiBHUIITBO, sIKE MOXKE CAMOCTIMHO 3JIikic-
HIOBAaTH KOJIEKTHBHI 3BinmbHeHHs . Jlmst ime#t J{upexk-

¢Redondo J.J. The new legal framework of the thresholds of dismiss-
als, following the judgment of the Court of Justice of the European
Union, fifth chamber, of 13 may 2015, Case C-392/13. Spanish Labour
Law and Employment Relations Journal (November 2015), Vol. 4,
No. 1-2, p. 47, 52.

7Judgment of the Court (First Chamber) of 7 December 1995.
Rockfon A/S v Specialarbejderforbundet i Danmark. Case C-449/93.
ECLI identifier: ECLI:EU:C:1995:420.

8 Judgment of the Court (First Chamber) of 15 February 2007. Athinaiki
Chartopoiia AE v L. Panagiotidis and Others Case C-270/05. ECLI
identifier: ECLI:EU:C:2007:101.

? Ibid.
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THBU 98/59 ycTaHOBa B MEXax MiANMPHEMCTBA TOBHHHA
BOJIOJIITH TIEBHUM CTYIIEHEM TOCTIHHOCTI Ta CcTa0LIb-
HOCTI U1 BUKOHAHHS TOKITAICHWX Ha Hei 3aBIoaHb.
30kpemMa, MaTH BIAaCHY po0Oouy CHITy, TEXHIUHI 3aco0u
Ta TICBHY OpraHi3aiiiiHy CTpyKTypy.

Binrak y konrtekcti Jupekruu 98/59/€C oToTOXK-
HIOBATH YCTaHOBY 3 MiANPHEMCTBOM YH IOPUANIHOIO
ocobor0 He MoxHa. CymnoBe TIyMadeHHS OOMEXHIIO,
HACKUTBKU II€ MOXXITHBO, BHITAJKH KOJEKTHBHHX 3BLJIb-
HEHb, SKi He Mmianamaroth mig mito JupexktuBu 98/591°,
aJDKe 3aIPOTIOHYBANIO PO3YMITH TOHATTS «yCTAaHOBA» HE
JIMIIE SIK KOMITAHIIO 3arajioM, ajie i K CTPYKTYpHY OIH-
HHUIIIO ITiAPUEMCTRA, PAIiBHUKH SKOT BUBIIBHAIOTHCS ! .

BaxnuBo Haromocutw, mo JlupektmBa 98/59/€C
3aCTOCOBYETHCS B THUX BHIIQAKAX, KOIM POOOTONABEIH
BHpIIIYE TNPUIHMHATH BeACHHS Oi3HECY 3arajioM Yu
B II€BHIiI MicLIEBOCTI a00 K 3MEHIIUTH KUIBKICTE 3aiH -
THUX TaM IpaiiBHUKIB. BogHOoYac cMepTh pobOTONABIIS,
sIKa CTaJa MPUIHHOIO IPUITHEHHS TPYIOBHUX JOTOBOPIB
3HAYHOT KUJIBKOCTI MPAIliBHUKIB, HE 03HAYA€ KOJCKTHB-
HOro 3BiIBHEHHS B po3yMiHHI JlupektuBu 98/59/€C.
Pimenns Cyny €C y cnpai Ovidio Rodriguez Mayor
and Others v Succession vacante de Rafael de las Heras
Davila and Sagrario de las Heras Davila po3’scHioe, 110
TaKi 3BUIBHEHHS HE MOXKHA KBaJi(hiKyBaTH SIK «KOJICK-
THUBHE 3BUTBHEHHS», OCKUIBKH TTONOKEHHs JIupexTnBu
98/59/€C BuMmararoTh iHIIIaTHBH POOOTOMABII MPO-
BECTH MAacOBE BHUBUILHEHHS Ta PO3MOUYATH Y 3B’SI3KY i3
UM CHeUiaNbHy TPOLenypy, 000B’I3KOBUM €IEMEHTOM
SIKO1 € TTOTIepeAHI KOHCYIBTAIII] i3 TpeACcTaBHUKAaMH TIpa-
iBHUKIB'2. TaKMM YMHOM, JJIs KOJEKTUBHUX 3BIILHEHD
poboTonaBenb MOBHHEH (AaKTHYHO ICHYBaTH Ta BYH-
HSATH 31 CBOr0 OOKY HEOOX1THI ii.

[Monoxenns Jupekrusu 98/59/€C Takox He 3acTO-
COBYIOTBCS B pa3i 3aKiHYCHHS CTPOKOBHUX TPYIAOBHUX
JIOTOBOPIB, KpIM BHITaJKIB BUBIJIBHEHHS IpalliBHUKIB
JI0 3aKiHYCHHS TEPMiHY TXHBOT /i, a TAKOX IIIOJI0 CITYK-
OOBIIIB JIep)KaBHUX YCTAaHOB a00 1HITUX OPTaHiB yIpas-
JIIHHS Ta YWIEHIB eKiNMaxXy MOPChKHX CYJICH.

Jis wineit JlmpektuBu 98/59/€C BaximBo, 11100
MIOHATTS «BUBUIHHEHHS» Majo €IUHE HaTHAIiOHAJIbHE
BH3HAYCHHS 1 HE 0OMEXYBAJIOCh Ha PIBHI JepKaB-die-
HiB. [Ipu nibomy, sik po3’scauB Cyn €C, BOHO TOBUHHO
OXOIDTIOBAaTH HE JIMIIE 3BUTBHEHHS 4Yepe3 CTPYKTYpHI,
TEXHOJIOTIYHI YW IUKJIIYHI MPUYUHH, ae W Oyab-sKi
pO3ipBaHHS TpPYAOBUX JIOTOBOPiB, IO HE IIOB’s3aHI

10 Opinion of Advocate General Wahl delivered on 5 February 2015.
Valerie Lyttle and Others v Bluebird UK Bidco 2 Limited. Case C-182/13.
Andrés Rabal Cafas v Nexea Gestion Documental SA and Fondo de
Garantia Salarial. Case C-392/13. Union of Shop, Distributive and Allied
Workers (USDAW) and B. Wilson v WW Realisation 1 Ltd and Others.
Case C-80/14. ECLI identifier: ECLI:EU:C:2015:65.

" Redondo J.J. The new legal framework of the thresholds of dismiss-
als, following the judgment of the Court of Justice of the European
Union, fifth chamber, of 13 may 2015, Case C-392/13. // Spanish Labour
Law and Employment Relations Journal (November 2015), Vol. 4,
No. 1-2, p. 52.

12 Judgment of the Court (Fourth Chamber) of 10 December 2009. Ovidio
Rodriguez Mayor and Others v Succession vacante de Rafael de las Heras
Davila and Sagrario de las Heras Davila. Case C-323/08. ECLI identifier:
ECLI:EU:C:2009:770.
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3 OCOOHMCTICTIO TIpaIliBHUKA, IPOBOAATHCSA HE 3 iHiIia-
THUBHU TIPAIliBHUKIB Ta 0e3 iXHbOi 3romu. [IpunuHEHHS
TPYIIOBUX JIOTOBOpIB 0€3 3roid TMpaIiBHHUKIB dYepe3
30BHINIHI 00CTaBUHU, IO HE 3aJIeXkaTh BiJ BOII poOO-
TOMABI, TAKOX IMiANAmaoTh mmix gito JupextuBu'’.
SIcKpaBUM TIPHKIAIOM, IO 1TFOCTPYE OCTAHHIO CHTY-
alfilo, € yXBaJICHHS PINICHHSA CYAy PO NPUITHHESHHS
JUSUTBHOCTI MiIIPUEMCTBA.

Jupexruna 98/59/€C 3000B’s13ye poOOTOAABIIIB, AKi
[UIAHYIOTh KOJIEKTHBHI 3BUIbHEHHS, KOHCYJIBTYBaTHCS
13 MPeJICTaBHUKAMHU TIPAIliBHUKIB Ha MpeaMeT 3amo0i-
raHHs BUBIJIbHEHHS Ta MiHIMi3alil HEraTUBHUX HACHII-
KiB Takoro. A caMe B paMKax IEperoBOpiB MOBHHHI
OyTH 3’sCOBaHI TaKi MATAHHS, K 3MEHIIICHHS KiJTBKOCTI
MOCTPAKAAIUX MPALiBHUKIB, 3aMPOBA/DKECHHS aJbTep-
HATHBHUX COIIaJbHUX 3aXOJiB, TAKUX K MEpeKBaiQi-
Kallisl IPaIiBHUKIB, SKi BTPATHIN POOOTY, a TAKOXK IXHE
TIEPEeBECHHS Ta iH.

Koro came BBaxaTu mpe/cTaBHUKAMU TPaIliBHUKIB,
BIIPaBi BUPIITYBaTH epKaBU-wieHN. OTHAK TeBHI MEXI1
pO3Cyldy Yy BH3HAUeHi KOJA YIMOBHOBAXEHHX CYyO’ €K-
TIB Bce Xk 3akpimieHi. 3okpema, y crpaBi Commission
of the European Communities v United Kingdom
of Great Britain and Northern Ireland Cyn €C naro-
JIOCHB, III0 MOJIOKEHHS HAI[IOHAJIBHOTO 3aKOHOIABCTBA
10710 000B’S3KOBOTO KOHCYJBTYBAaHHS JIHIIE i3 MPOQ-
CIUIKaMH SK TPEICTAaBHUKAMH TMPAIIBHUKIB 3BYXKYE
3000B’s13aHHsI POOOTOAABISI MPOBECTH KOHCYJIBTAILII,
a BiaTak mopymye JupektuBy 98/59/€C. 3 ypaxyBaH-
HSIM 1150T0 BenukoOpuranii 10Benoch po3poduTH crie-
iaJbHI MEXaHI3MHU MPEJCTaBHUIITBA JJIS MiANPHEMCTB,
Jqe mpodCmijakd He (YHKIIOHYBAIM YH TPAaIliBHUKA
B Taki He Oyau 00’ eqHani .

JupextuBa 98/59/€C Takox 3000B’s3ye poOOTO-
JIABISl HAlaBaTH TPEJACTaBHUKAM TPAIiBHUKIB YCIO
HEOoOXiZHy 1H(OPMAII0 TiJg Yac KOHCYJIBTAIlli Ta,
B OyIb-SIKOMY BHITIaJIKy, B MUCHMOBIH (popMi MOBiTOM-
JIATH X MPO TaKe:

— TPUWYVHHU Ta MMepioj BUBIILHCHHS;

— KIJIBKICTh Ta Kareropis poOiTHUKIB, SIKi 3a3BUYA
[PAIOOTh;

— KUJIBKICTh TMPAIiBHHUKIB, SKY 3alJIaHOBAHO 3BiJIb-
HUTH,

— KpHTepii, sSKi BHKOPHCTOBYIOTBHCS I BHOOpY
MPAIiBHUKIB, K1 MiJJIATAIOTh BUBIJILHEHHIO;

— MeTO[ JUisi OOYMCIIEHHST KOMIICHCAIlil, SKIIO TaKa
rapaHTy€eThes.

[Micns yxBanenus upektuBu 75/129 yumaio po6o-
TOJABIIIB CTBEP/XKYBAJIO, 110 IXHI MOXJIMBOCTI HaJaTh

13 Judgment of the Court (Second Chamber) of 12 October 2004.
Commission of the European Communities v Portuguese Republic. Case
C-55/02. ECLI identifier: ECLI:EU:C:2004:605 ; Judgment of the Court
(First Chamber) of 7 September 2006. Georgios Agorastoudis and Others
(C-187/05), Ioannis Pannou and Others (C-188/05), Kostandinos
Kotsabougioukis and Others (C-189/05) and Georgios Akritopoulos
and Others (C-190/05) v Goodyear Hellas ABEE. Joined cases
C-187/05 to C-190/05. ECLI identifier: ECLI:EU:C:2006:535.

14 Judgment of the Court of 8 June 1994. Commission of the European
Communities v United Kingdom of Great Britain and Northern Ireland.
Case C-383/92. ECLI identifier: ECLI:EU:C:1994:234.
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MOTPiOHI JUTS KOHCYJIBTAIIH BIIOMOCTI OOMEXKeHi, ajpke
BiJIMOBIIAJIBHICTh 32 MAaCOBI BUBUJILHEHHS Ta TPEICTaB-
JICHHSI peJIeBaHTHOI iH(opMaIrii moksaieHa Ha MaTepHH-
ChKI KOMTIaHI1 Y¥ BEJIMKI TPYIH, IO iX KOHTPOIIOKOTh.
s ycynensst 1iei nporanmuau 1992 poky a0 dupek-
TUBH 75/129 Gyno BHECEHO 3MiHH, 1 BIATOI poOOTOMABIT
3000B’513aH1 IOTPUMYBATHCh yCiX €JIEMEHTIB ITPOLETypH
BHUBUTbHCHHS HE3QJICXKHO BIJ TOTO, YW PIIICHHS MIOIO0
KOJICKTMBHOTO 3BIJIbHEHHs OyJIO YXBaJleHO POOOTOMNAaB-
meM abo yCTaHOBOIO, SKii BiH MiAMOPSIKOBYETHC'.

OmHnM 13 00OB’SA3KOBHX €JIEMEHTIB IPOIEIypH
KOJICKTMBHHX 3BUTLHCHB, SIKI BCTAHOBJICH] Ha piBHI €C,
€ azpecoBaHa poOOTONABII0 BUMOTra MHCHMOBO IOBi-
JOMJISITH KOMIIETEHTHI HalllOHAJIbHI OpTaHd Tpo Oynib-
SIK1 3aIlJTaHOBaH1 KOJEKTHBHI 3BUIbHEHHs. Korrist Takoro
TTOB1IOMJICHHSI TTEPEAETHCS MPEICTABHUKAM MPAIliBHH-
KiB JUIs TOTO, 00 OCTaHHI MOTJIA MPEJICTABUTH IIbOMY
K HAaIllOHAJILHOMY OpraHy BIIACHI JIOBOJWTH Ta apry-
MEHTH 111010 BUBIJILHEHHS.

[Iporenypa KOJNIEKTUBHOTO 3BUIBHEHHS, MPO Ilia-
HYBaHHS SIKOTO OyJIO TOBIJIOMJIEHO KOMIIETEHTHOMY
JIep>KaBHOMY OpTaHy BIIaJH, MOXXe OyTH po3rodyara He
panimre 30 gHIB micis moBigomiieHHS. JlepikaBu-uiacHH
BIIPaBi HAJATH JIePKaBHUM OpraHaM MOBHOBa)KEHHS CKO-
POTHUTH TieH mepio a00 MPOTOBKUTH Horo 1o 60 JHIB i3
METOIO YPETYJTIOBaHHS CITIPHUX ACIICKTIB BUBUILHCHHS.

Ha Bumnamok mopymieHHs poOOTOaBIeM 000B’S3KY
MPOBECTH KOHCYJIbTAIlil 13 MpEeNCTaBHUKAMH IIPaIliB-
HUKIB IOJ0 KOJCKTHBHHX 3BUILHCHD JIEPIKABU-UICHU
TTOBHHHI 3aKPINUTH €(PEKTHBHI 3aCO0H MPaBOBOTO 3aXH-
CTY, AIKi MafOTh OyTH €KBiBaJICHTHUMH THM, III0 3aCTOCO-
BYIOTBCS B TIOMIOHMX CUTYaIlisX 3a HAI[IOHAJTBHUM 3aK0-
HomascTBOM. ITMTaHHS OI[IHKHM TaKMX 3aC001B YacTO CTAE
npeamerom posmisiay Cyny €C. Y cnpasi Mono Car
Styling SA, in liquidation v Dervis Odemis and Others,
Hanpukiaa, Cyn €C miaTBepauB, O 3 OISy Ha KOJIEK-
TUBHUI XapakTep MpaBa Ha KOHCYJIbTAIlil, Bi{OBIIaTH-
MyTh Jlupektusi 98/59/€C nonoxeHHs HalIOHAILHOTO
3aKOHY, SIKi JO3BOJISFOTH MPEACTaBHUKAM MpalliBHUKIB
OCKapKyBaTH Oy/Ib-SKi MOPYIIECHHS MPOLEAYPH BUBLIb-
HEHHS 3 00Ky poOoromaBis. [Ipu 11bOMYy OOMEXKEHHS
MOKJIMBOCTEH OKpPEMHX IMPAIiBHUKIB OCKApXHUTU il
poOOTONABIIS € TOMYCTUMHUMH, aJKE BIAMOBIIHE MPaBO
SIK IHAMBIAyaJlbHE € TOAaTKOBMM 3aCO00M 3aXHCTy'S.

VY cnpasi Irmtraud Junk v Wolfgang Kiihnel Cyn
€C koHCTaTyBaB, MO 3000B’sI3aHHS MO0 KOHCYIBTY-
BaHHS Ta TOBIJIOMJICHHS MPO KOJEKTUBHI 3BUIbHEHHS
BHHHKAIOTh JI0 TPUUHATTS POOOTOMABIEM pillleHHS
Mpo BUBiIbHEHHS. 30kpeMa, Cyl HaroJocus, 1o eek-

15 Council Directive 92/56/EEC of 24 June 1992 amending Directive
75/129/EEC on the approximation of the laws of the Member States
relating to collective redundancies OJ L 245, 26.8.1992, p. 3-5 ;
Judgment of the Court (Fourth Chamber) of 10 September 2009. Akavan
Erityisalojen Keskusliitto AEK ry and Others v Fujitsu Siemens
Computers Oy. Reference for a preliminary ruling: Korkein oikeus — Case
C-44/08. ECLI identifier: ECLI:EU:C:2009:533.

16 Judgment of the Court (Fourth Chamber) of 16 July 2009. Mono Car
Styling SA, in liquidation v Dervis Odemis and Others Case C-12/08.
ECLI identifier: ECLI:EU:C:2009:466.
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THBHICTH 3000B’I3aHHS KOHCYJIBTYBATHChH 13 TIPEIICTaB-
HUKaMH{ TpaIiBHUKIB Oyne MOpyIleHa, SKIIO JT03BO-
JUTH poOOTONABIIO PO3PHBATH TPYIAOBI IOTOBOPH ITiJT
gac i€l mpoueaypu abo HaBiTh Ha i1 mo4aTky. Amke
3HAYHO CKJIQJHIIIE JOMOITHCS CKacyBaHHS BXKE yXBa-
JICHOTO PIllIEHHS, HI’K 3aBaJINTH YXBAJICHHIO PIIICHHS,
110 TUIAaHYETHCS' .

Hagenmeni cymoBi iHTepnperarii MOXyTh OyTH
NOK/IaieHi B OCHOBY BHCHOBKY IIPO T€, LIO JepiKa-
BU-YJICHH IOBUHHI 3aKpINIUTH TaKi 3aCO0M 3aXUCTY, SKi
3000B’sKyTh pOOOTONABIIIB 3aBEPUIMTH MPOICIYPY
KOHCynbTali. EdexTuBHUMU 3aco0aMHu 3aXHCTy BBa-
JKATUMYThCS BXKE 3TajlaHe TPaBO OCKAPKUTH OC3MisTb-
HICTh poOOTONABI ab0 XX 3aKpiIUICHHS, SK IiJICTaBU
JUIs BU3HAHHS BHBUIBHCHHS HEHIWCHUM, MPOBEACHHS
Takoro 0e3 TOMepeHIX KOHCYIbTAIlN 13 MpeICTaBHH-
KaMH MpaIliBHUKIB'S. A OT 3000B’s3aHHS BHIUIATHTH
TPOIIIOBY KOMITCHCAIlIF0 BHBUIBHEHHUM IpalliBHUKaM
y pa3i HeOTPUMAaHHS BUMOT I[O/I0 KOHCYJIBTYBaHHS HE
BBQKAETHCS CTPUMYIOUHM 3aCO00M, TOMY HA3BATH TaKe
e(eKTHBHUM 3aCO00M 3aXHMCTy HE MOXKHA'’,

BucHoBkn

AHaJi3 CyI0BOi IPAKTUKH Ta MOJIOXKEHb JIUpEKTHBH
98/59/€C noBomuth, mo Ha piBHI €C 3A1HCHIOETHCS
JIUIIE YACTKOBE Y3TOIKCHHS TPABWJI 3aXKCTy MpPaIliB-
HUKIB y pa3i KOJEKTHBHUX 3BiJIbHEHb. [Ipu 1ipomy €C
HE Mparde BCTAHOBHTH MEXaHi3M 3arajibHoi (hiHaHCO-
BOT KOMIICHCAIlli y BHITaJKy BTpatd poootu. OCHOBHE
3apnanfs upextusu 98/59/€C monsrae y CTBOpPEHHI
CHiIbHOTO (hopMary, B paMKax SIKOTO MPEICTaBHUKH
MPAIiBHUAKIB Ta POOOTONABIIIB MOXYTh JTOMOBJISATHCH
MO0 MOPSIKY KOJEKTHBHHMX 3BiIbHEHb. Came TOMy
guMaio ii MOJIOKEHb MOKJIMKaHI 3a0€3MeYnTH MPoIec
KOHCYJIBTAIlH 13 TpeACTaBHUKAMU TPAIliBHUKIB I JI0
TOTO, SIK pOOOTOaBEIh PO3IIOYHE MACOBI CKOPOYCHHSI.

Jupextusa 98/59/€C cama 1o co0i He CTBOPIOE 1 HE
HaJIa€ JKOJHHX TpaB, K 1HIUBIAyaIbHUX, TaK 1 KOJCK-
TUBHUX. BOHa BCTaHOBIIOE 00OB’SI30K JEepKaB-YICHIB
3aKpPIMATH HU3KY TapaHTid MPOIEIYPHOTO XapakTepy
B pa3i KOJICKTUBHHX 3BUTbHEHb. [HIIMMU CIIOBaMH, ITiJI-
xix €C monsrae He B HaJ[aHHI IIPaB TUM, XTO MTOCTPAXKIaB
BiJI KOJEKTHBHUX 3BUILHEHD, a B MOKJIAAcHHI 3000B’5-
3aHb Ha pOOOTO/ABIIIB, AKI BUPIIIWINA TaKi 3BIIbHEHHS
mpoBecTH. TakUM YUHOM, MeTOl JIMpEKTHBH € He
3a100iraHHs KOJIEKTHBHHMM 3BIILHEHHSM, a JOIoMora
MpaniBHAKAM TPUHAHATH I 3MiHM Ta aJalTyBaTHUCh JI0
HOBHX YMOB IIUIIXOM MPOBEJICHHS MOTEPEIHIX KOHCYITb-
Talid i3 poboToAaBIeM. A 3ampOINOHOBaHI Ha BHOIp
MOPOTOBI BEJTUYMHHU JUIA KBai(ikailii KOJEKTUBHOTO

17 Judgment of the Court (Second Chamber) of 27 January 2005.
Irmtraud Junk v Wolfgang Kiihnel. Case C-188/03. ECLI identifier:
ECLI:EU:C:2005:59.

8 Anne C. L. Davies EU Labour Law Cheltenham/Northhampton, UK:
Edward Elgar Pub., 2012. p. 225.

1 Judgment of the Court of 8 June 1994. Commission of the European
Communities v United Kingdom of Great Britain and Northern Ireland.
Case C-383/92. ECLI identifier: ECLI:EU:C:1994:234.
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3BUIBHEHHS paJlllie JOBOJISATH, aHDK CIIPOCTOBYIOTH 1i  3aXHCTY IMpPAIliBHUKIB 3yMOBIIOETHCS TOTPEOOIO JIIKBi-
OpI€HTAIlI0 Ha MaciTaOHI BTpPaTH pOOOYMX MICIlb. JIyBAaTH BIJAMIHHOCTI, IO iCHYIOTh MIXK BiAIOBIIHHMHU
CaMe >k HaOJVDKEHHsI 3aKOHOJABCTBA JICP)KAB-UICHIB  HAIllOHAJTHLHUMH TOJIOKEHHS, aJKe TaKi MPsAMO BILIMBA-
MPO KOJICKTUBHI 3BIJIbHCHHS B KOHTEKCTI MOCWICHHS  IOTh HA (DYHKIIOHYBaHHS BHYTPIIIIHBOTO PHHKY.
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The paper is aimed at clarifying the essence and defining the main dimensions of consideration of ethics
and responsibility in public administration at the current stage of the state and society development. The research is
based on the interdisciplinary approach which takes into consideration philosophic, sociological, legal, managerial
aspects of ethics and responsibility. It contributes to more fully reveal of the interconnection between these two
concepts and to specify the role of law and morality in regulating relations between ethics and responsibility in
public administration. It has been grounded the importance of distinguishing trust to public authorities as a measure
of ethics in this field and the basis for building relationship between government and society in conditions
of deepening of their relations and variety of linkages. The deepening of the processes of democratization allows
speaking about dynamics of the concept of “responsibility” in public administration. The advancement in regulating
responsibility relations is considered an important resource for ensuring good governance, and improving its
efficiency and effectiveness. After analyzing the main dimensions of the ethics of public administration, it was found
that such an important dimension is trust in public institutions and public administration institutions.

It has been confirmed that ethics and responsibility in public administration belong to the main factors that join
the value basis of the organization and functioning of public administration and society development. Responsibility
in public administration has an additional dimension of restrictions due to its tasks and functions. These restrictions
significantly affect the process of determining its limits and facilities. At the same time, it is possible to speak about
different levels of responsibility: responsibility as a means for regulating the activity under the pressure of social
and legal norms; responsibility built on one’s own choice.

Introduction

During various stages of society and state develop-
ment the urgency of ethics and responsibility in pubic
power activity remains. In the context of modern theory
on public administration the need to deepen knowledge
about the regulation of these relations in the process
of public administration organization and functioning
is updated. The search for the means to ensure good
governance requires a revision of approaches to require-
ments imposed to public servants and public authorities.

The paper is aimed at clarifying the essence and defin-
ing the main dimensions of consideration of ethics
and responsibility in public administration at the current
stage of the state and society development. The research
is based on the interdisciplinary approach which takes
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into consideration philosophic, sociological, legal, man-
agerial aspects of ethics and responsibility. It contributes
to more fully reveal of the interconnection between these
two concepts and to specify the role of law and morality
in regulating relations between ethics and responsibility
in public administration.

The specific character and tasks of public admin-
istration determine the need for further specification
of theoretical, legal, organizational grounds for building
responsibility relations in this field. At the same time, in
conditions of democracy development and the expansion
of the freedom boundaries, new aspects of responsibil-
ity appear. In particular, it is connected with realization
of'the citizens® opportunity to take part in decision-mak-
ing on socially significant issues, realization of rights
and freedoms in local democracy.
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Ethics in public administration

To achieve the paper objective, it is necessary to
focus on considering ethics as a system of moral norms
and values, characteristic to particular social or profes-
sional group of people. As a philosophic science eth-
ics focuses on the issues of essence and functioning
of morality, specific nature of moral norms and values
and the ways for their justification, defines moral aspects
of human consciousness, activity, and communication.
The term “ethics”, as a doctrine of morality, is fixed by
the works of Aristotle who considered that ethics occu-
pies the position between psychology and politics'.

For our research it is of special significance to
take into account the following important dimensions
of the consideration of ethics as a science: the general
theory of morality (philosophical problems of ethics),
it is the origin of morality, its essence, structure, spe-
cific nature, relationship of moral necessity, freedom
and responsibility; normative ethics as a set of require-
ments, regulations of society and stereotypes of an indi-
vidual's behavior, his or her moral qualities that are in
accordance with social moral norms; professional ethics
which aims to describe and justify the specific features
of morality characteristic to various professional groups,
taking into consideration specific features of their activ-
ities?. Professional ethics is a theoretical basis for any
professional activities revealed through the specific
requirements in the area of morality imposed on the pro-
fession. Professional ethics deals, first of all, with norms,
rules of conduct, it specifies the general moral require-
ments for the uniqueness of the particular profession’.

Ethics of public administration as a kind of pro-
fessional ethics is an institutional ethics which derives
from the mission and philosophy of public administra-
tion and expresses its values, ethical principles, norms
and mechanisms of their support. The main public pur-
pose of public administration, public servants” activities
is to serve the people and every citizen. The whole ethi-
cal system of public administration in particular, values,
principles, norms and rules of conduct, requirements to
professional and ethical characteristics of public serv-
ants is built around the mission*. According to Ukrainian
scientist T. Vasylevska, it is possible to form and support
ethics of public servants efficiently only under condi-
tions of combining moral factors (moral self-regula-
tion, personal moral principles and qualities of public
servants), and institutional influences (through which
the state and the professional community create guaran-

! ®dinocodchkuit EHIMKIONEIMIHIN CIOBHUK / HayK.-pex. koi. B.1. [lnun-
Kapyk (rosiosa) [Ta iH.] ; IHctutyT dhinocodii im. I' C. CxoBoponu HAHY.
Kuis : A6puc, 2002. 742 c.

2Bep0OiBcbknii  JI.C. Jleski acrmekTd CTaHOBIEHHS —MpodeciiHol
ervkd. BicHuk JKuToMHUpCBKOrO JepikaBHOro yHiBepcutety. Ilenma-
roriuni Hayku. Bumyck 49. 2010. C. 90. URL : http:/eprints.zu.edu.
ua/4075/1/Vip_49 18.pdf.

3TyceiiHoB A.A. DTuKa: SHUMKIONEAMYECKHI Cl0Bapb / TOA pei.
PI. Anpecsna, A.A. I'yceitHoBa. Mocksa : I'apnapuku, 2001. C. 389.

+ Bacunescoka T.E. ETrka nepkaBHOTO yIpaBiiHHS : HiAPYYHHUK ; 32 3aL.
pen. T.E. Bacunescokoi. Kuis : HAZTY, 2015. C. 39.
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tees of the proper behavior of the bureaucracy)’. Thus,
the main attention in the research is paid to the consid-
eration of moral actions and relations, moral conscious-
ness in the process of fulfilling functions and tasks
ofthepublicservice wherethe conceptofmorality isbasic.

As general ethical dimensions of the efficiency
of public administration the following ones are distin-
guished: inheritance, ensuring the national interests
of Ukraine, universal values of democratic governance
and best practices of efficient governance by the pub-
lic administration system; correlation of the content/
sense of normative and existed values of administrative
activities; presence and nature of functioning of the ele-
ments that determine and ensure ethics in administra-
tion activity, in particular, the components of ethical
infrastructure; the degree of availability of ethical
components of the efficient administrative practices in
contemporary public administration; the level of differ-
ence in the assessment of ethics in public administra-
tion by the main forces of social and economic space
of the country and representatives of public administra-
tion®. Given the importance of each of the above-men-
tioned ethical dimensions, attention should be paid to
the significance and importance of such ethical dimen-
sion as trust in public administration institutions. This
trust includes a special ethical code of state-power rela-
tions based upon ethical credit and voluntary obliga-
tions. This very dimension is the main one in the pro-
cess of establishment of relations between government
and society, and can be considered an indicator of social
stability which testifies to the readiness of society for
serious reforms.

Responsibility

The key category in regulation of relations in
the field of public administration is responsibility which
is a category of ethics and law. Social and philosophic
context of its consideration is focused on defining such
characteristics as the degree of relevance of a person,
group, state’s behavior to the existed social norms,
laws; balance between duty and the degree of its ful-
fillment by a subject’; a person's dependence on some-
thing which is perceived as a determining ground for
decision-making and performing actions®. It is impor-
tant to note that it can be determined by a conscious
perception by a person his or her social status or by

5 Bacunesceka T.E. Etnuni acniektn pe)opMyBaHHSI CHCTEMH JepKaBHOT
ciyx6u. Jlemokparuune Bpsiaysanss. 2011. Bun. 7. URL : http://nbuv.
gov.ua/UJRN/DeVr 2011 7 18.

¢ CanamaroB B.O. BusHadeHHs1 BUMIPIB €THYHOCTI JAEPIKABHOI CITyXKOH.
HogitHi crparerii peopMyBaHH IepkaBHOI CITyKOH B yMOBaX €BPOIICH-
chKoi iHTerpanii / 3a 3ar. pea. npod-pis FO.B. Kobacioka i B.JI. deno-
pEHKa; MaTepiaay KpynIoro CTONy 3a MDXHApOOHOI ydacTio (M. Kuis,
S rpyans 2014 p.). Kuis : Bun-o Jlipa-K, 2014. C. 121.

7 dinocodCchKHil EHIMKIIONEANYHUIT CITOBHUK / HayK.-pej. kKoit. B.1. [un-
kapyk (ronosa) [ta iu.] ; [ucrutyt dinocodii im. I.C. CxoBoponu HAHY.
Kuis : A6puc, 2002. C. 87.

8 dunocodus : SHUMKIONEANYECKH croBapb / moi. ped. A.A. UuHa.
Mocksa : I'apaapuku, 2006. C. 620.
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concluded agreements. At the same time, the condition-
ality by the status is realized by a person as a calling,
and the conditionality by the agreement is realized as
a duty. Such dual nature of responsibility is revealed
in the dimension of “responsibility to”, another sense
is put in the “responsibility for”. In order to define
administrative context of responsibility it is interesting
to reveal its essence in the dimension of “responsibility
to”, in particular, with regard to responsibility of public
servants, public authorities to citizens.

Studying the nature of responsibility, we inevi-
tably apply to law and morality which are the main
means of rule-making in regulating social relations.
We must take into account the existence of tight links
of responsibility with freedom, its expansion in terms
of the deepening of democracy'®. The key category
which allows revealing the interdependence of respon-
sibility and freedom is law. The best thing about this is
to recognize that the law society is a form of realiza-
tion of responsibility as well as such values as justice,
equity, freedom, trust and others!!.

Psychologically speaking, it is interesting to study
responsibility as one of the forms of manifestation
of personal potential as one of the main elements
of the mechanism of an individual's self-determination.
Such a vision is based upon the fact that responsibil-
ity is defined as inner regulation due to the values'.
Responsibility is also disclosed as the goal of educa-
tion, moral feature of a person, quality which reflects
the duty acknowledged by a person'®. Here, the other
side of relationship between freedom and responsibil-
ity illustrates the person's degree of maturity depend-
ing on the ability to take responsibility for his or her
actions. The unwillingness to take responsibility
results in the lack of own freedom through depriving
the opportunity to make own choice and decisions.
Such approach is used in the context of consideration
of politics problems where responsibility is defined as
a duty to be responsible for certain actions, to be a guar-
antor of something, to fulfill the promises; it is asso-
ciated with the duty of correcting the damage caused
by his or her action, being subject to punishment!.

Consequently, the basic concepts which allow a more
complete disclosure of the content of responsibility are

® Ounocodus : FHIMKIONENIECKHI cioBaph / mof. pen. A.A. Vsuna.
Mocksa : I'apaapuku, 2006. C. 620.

10 Dinocod)chbKUil  CHIMKIIONEUYHNN CIOBHHK / HayK.-pefl. KOIL
B. L. llunkapyk (romosa) [ta in.] ; luctutyT dinocodii im. I.C. Cxoso-
ponu HAHY. Kuis : A6puc, 2002. C. 87.

! Manyiinos €.M. BifnosizaneHicTh K HiHHICHA KOHCTaHTa OyTTS Ipa-
BOBOTO CYCIUILCTBA. Bichux Hayionanwroeo ynisepcumemy «FOpuouuna
akademia Yxpainu imeni Apocnasa Myopozoy. Ne 2 21). 2014. C. 28.

2 [TymkoB O.0. BianoBifagbHICT $K KOMIIOHEHT OCOOHCTICHOTO
noreHuiany. Bicnuxk Xapkiecbkoeo HayioHanbHO2O yHigepcumemy imeHi
B.H. Kapasina. Cepis : Ilcuxonozis. 2012. Ne 1032, pun. 50. C. 32-35.
URL : http://nbuv.gov.ua/UIRN/VKhIPC 2012 1032 50 10.

13 Manyiinos €.M. BinmosifanbHicTh K MiHHICHA KOHCTaHTa Oy TTSI Ipa-
BOBOT'O CyCHIIbCTBA. Bicnux Hayionanvnoeo ynisepcumeny «fOpuouuna
axkademis Yxpainu imeni Apociasa Myopozo» Ne 2(21). 2014. C. 25.

!4 Toupictionnaire : le dictionnaire de politique. URL : http://www.toupie.
org/Dictionnaire/Responsabilite.htm.
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freedom, duty, choice, awareness of consequences,
responsibility. Responsibility is based on a person's
opportunity to make a choice how to act, what decision
to make. In this regard, it is determined that freedom to
some extend is a choice's. It is essential to distinguish
such context of responsibility as responsibility to others
and to oneself based on recognition of one’s own duty
and harmonization of the activity in accordance with it.
Thus, to understand the essence of responsibility it is
essential to take into account the ability to be responsi-
ble for own actions.

Thus, responsibility is based on defining the degree
of compliance of certain subjects’ behavior with existed
norms and rules, duty and awareness of their roles.
Such social and philosophic content of responsibility is
enshrined in legal norms, organizational and legal foun-
dations of public administration.

Consequently, the vector of responsibility — law —
morality is joined by such concepts as duty, ability to
be responsible for actions or inactions by an individual,
a group of people, or an organization. In the adminis-
trative context it is important to take into account that
responsibility is exercised both on the basis of regu-
lation of subject-subject as well subject-object rela-
tions. Disclosure of these relations is of great impor-
tance. Also, it is essential that the degree and means
of ensuring responsibility of authorities is determined
by the way they are empowered: elections, appoint-
ment, and approval. Responsibility as a regulator in
the system of public-administrative relations is due
to the specific nature of the subject and the object
of responsibility.

Consequently, special attention should be paid to
consideration of such characteristics of responsibility
as duty and opportunity which determine the nature
and degree of responsibility'é. At the same time, duty
must be in compliance with opportunities, so formal-
izing the functions of a certain subject is the main for
determining his or her duty as for making decisions
and actions. The duty should be based on the existence
of necessary capabilities to perform these functions.
The studies indicated that such capability is based on
knowledge, skills and competences!’. In this context it
is important to recognize that legal and moral aspects
of responsibility become of great importance due to spe-
cific nature of their activity aimed at fulfilling the tasks
entrusted by society.

Thus, responsibility belongs to a list of main char-
acteristics of the public administration system. It is
an essential component which ensures the compliance
ofactivities of public authorities with expectations, inter-
ests, needs of citizens, since it is the basis for building

15 bormapuyk M.M. ®inocodcpko-1ipaBoBe 0OIPYHTYBaHHS B3a€MO3a-
JISKHOCTI TIPUHIMITIB «CBO0OO/A» Ta «BIAMOBINANBHICTHY. [lopigHsib-
Ho-ananimuune npaso. 2017. Ne 1. C. 288.

16 JTakasoBa I'. OTBETCTBEHHOCTb JINYHOCTH B COLIMOKYJIBTYPHBIX OTHO-
menusx. Bracmo. 2013. Ne 3. C. 26-29.

17 JlakazoBa I. OTBETCTBEHHOCTb JMYHOCTU B COLHOKYIBTYPHBIX OTHO-
menusx. Bracmp. 2013. Ne 3. C. 28.
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relation between state, citizens and society. Responsibil-
ity also can be considered as a mechanism of self-identi-
fication of the public administration system. The context
of responsibility of public servants, public authorities
involves consideration of authorities™ activities in terms
of the result of this activity, its consequences for citi-
zens and society as a whole. Accordingly, responsibility
is an important component in the assessment of author-
ities" activities.

Conclusions

The research makes it possible to note the signifi-
cance of such a measure dimension of ethics in public
administration as trust to public authorities which is
an important prerequisite for the establishment of rela-
tions between government and society. Consideration
of the responsibility content in the context of various
fields of knowledge, taking into consideration the deep-
ening of democratization in organization of public life
makes it possible to speak about dynamism of the cat-
egory “responsibility” in public-administrative activity.
Improving the regulation of responsibility relations is
considered an important resource for ensuring good
governance, increasing the efficiency and effectiveness
of public servants and public authorities.

Depending on the scope of application various
aspects of considering responsibility are revealed: in
law this category is tightly connected with sanctions,
punishment for violation of certain legal norms; in eth-
ical, moral context responsibility is considered a mech-
anism of self-regulation, the basis for committing acts
and actions in accordance with values of personal guid-
ance; in politics responsibility is seen through the prob-
lems of political development, justice, building relations
between state, citizens and society. All these aspects are
the point of intersection with administrative sphere,
public relations, connected with the exercise of power
influence on people from public authorities.

The raise of attention to the principle of respon-
sibility in modern theories of public administration
proves the need for shifting to the new level of building
responsibility relations between the public authorities.
Responsibility is reflected in the concepts of “respon-
sible administration”, “responsible activity” which
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characterize the essential features of the current view
on trends in the development of public administration.
Consequently, it is a means for understanding, conscious
attitude of the public authorities to their own obligations
and duties, acknowledgement of their roles.

The analysis of scientific approaches confirms
the statement that responsibility, among other things,
should be regarded as relations of dependence stipulated
by the norms of society, their own values and instruc-
tions. In public administration responsibility issues
receive an additions dimension of restrictions due to its
tasks and functions. These restrictions have an essential
influence on limits of responsibility, measures and means
of ensuring it. Here, responsibility lies in the importance
of public authorities to regulate their activity in com-
pliance with expectations, needs and legitimate inter-
ests of citizens and society. Along with it, it is possi-
ble to speak about the different levels of responsibility:
responsibility as a means for regulation of activity under
the pressure of social, legal norms; responsibility built
at one's own choice.

Ethics and responsibility are the factors which join
valuable basis for organization and functioning of pub-
lic administration. These are necessary factors of build-
ing relations between state, citizens, society aiming
at realizing rights, freedoms and interests of citizens,
meeting the needs of society in the development of all
spheres of life.

The research confirms the conclusion that the impor-
tant task of the public administration ethics is to raise
the level of moral and ethical foundations of public
servants, provide them with knowledge that will ena-
ble them to overcome the contradictions in their profes-
sional activity easier. Also, there is a necessity to address
the issues of regulating the rules of ethics and responsi-
bility of public servants for their violation which will be
not only fixed in the normative acts, but also be certainly
implemented in practice.

In the context of practical realization of modern
concepts of public administration, the topical scien-
tific task is to study different approaches to the division
of responsibility between public authorities, civil soci-
ety institutions and business. Further research of this
problem requires thinking about contemporary chal-
lenges to building relations of ethics and responsibility.
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The author of the article investigated the purpose of the dispute resolution procedure with the participation
of a judge in the civil proceedings of Ukraine. Achieving agreement between the parties to legal relations
and the settlement of existing conflicts throughout human history has been the defining goal of regulating any social
relations. It is established that before the adoption of the law on mediation and other alternative ways of resolving
a dispute, the only possible legally defined procedural way to resolve a dispute peacefully with the help of another
person to resolve the dispute with the participation of a judge. The urgency of the problem of applying the conciliation
procedure is due to its novelty, special conditions of appointment and conduct. Effective implementation of the dispute
settlement procedure, provided that the dispute settlement process, principles and procedure 1 can be explained to
the parties, can be explained to the parties. The article outlines the role of the judge in initiating the application
of the dispute settlement procedure and draws attention to the conditions of its appointment, including: mutual
consent of the parties, conducting the trial on the merits. It is stated that the dispute settlement procedure can be used
in both general and simplified litigation. The possibility of resolving the dispute in case of filing a counterclaim,
the participation of several plaintiffs and defendants, third parties who do not declare independent claims on
the subject of the dispute. There are general types of restrictions for the application of conciliation procedures,
which are divided into objective, which are contained in the rules of law and subjective, which depend on the parties
themselves, the nature of their disputed relationship and the specifics of the case. It is noted that the dispute settlement
procedure cannot be conducted at the stage of appellate and cassation review of the case.

YMoBU npu3HaYeHHs NPOLEeAYPH BPeryJIlOBAHHS CIIOPY 3a y4yacTi cyaai
B IMBiJILHOMY npoleci YKkpainu

Tuxancokuii Onexcanop bozoanosuu

¢y00s O6YXi8CbK020 PAIOHHO20 CYOY,

suknaday Hayionanvnoi wkonu cyodie Yxpainu,

acnipanm

Haykoso-0ocnionozo incmumymy npusamno2o npasa i NiOnpueMHUYmMea
imeni axademixa @.I" Bypuaka

Hayionanenoi axademii npagosux nayx Yxpainu, Yxpaina

Beryn

Ha nmanwii yac 10 NpuAHATTA 3aKOHY PO Meiallito
Ta IHII anbTepPHATHBHI CIIOCOOM BHPIMICHHS CIIOPY
€IMHUM MOXIIMBHM 3aKOHOJABYO BH3HAYCHUM MpoIie-
CyaJIbHIM CII0COOOM MUPHO BHPIIINTH CIIip 3@ JOIOMO-
TOI0 1HIIIOT 0COOM € MPOolleaypa BpEryIOBaHHS CIIOPY 32
ydacTi Cyi.

3 orsiy Ha BUKJIA/ICHE METOR0 JIAHO1 CTATTI € JOCIi-
JDKCHHS YMOB Ta ITOPSLAKY ITPU3HAYCHHS IIPOLETyPH Bpe-
T'YIIOBAHHS CIIOPY 32 YIaCTi Cy/li B IUBUIEHOMY IIPOIIECi.

Buxkjiax ocHOBHOTO MaTepiaJry
Crarts 4 IIIK VYkpainu nepenbavae, Mo KOXKHA

ocoba Mae MpaBO B TOPSAIKY, BCTAHOBJICHOMY IIUM
Konexcom, 3BepHyTHCA 10 Cyly 3a 3aXHUCTOM CBOIX
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MOPYIICHHUX, HEBU3HAHUX a00 OCIOPIOBAHUX MPaB, CBO-
001 91 3aKOHHUX iHTepeciB. BinMoRBa Bij paBa Ha 3Bep-
HEHHSI IO Cy/y 3a 3aXHCTOM € HEJIMCHOI0. Y BHIAIKaX,
BCTAHOBJICHUX 3aKOHOM, JIO CyIy MOXYThb 3BepTaTHCS
OpraHu Ta 0COOH, SKMM 3aKOHOM HaJIaHO MPaBO 3BEpTa-
THCS JI0 CY[ly B IHTEpecax IHIIMX 0ci0 a0o JeprKaBHUX
YU CYCHIIbHHUX iHTepecax. JJiT MOKIMBOCTI 3aCTOCY-
BaTH TPOLIEAYPY BPETYIIOBAHHS CIOPY 3a y4acTi Cymii
ocoba TOBHMHHA 3BEPHYTHChH JIO CYAY 3 BIIIMOBIIHOIO
[T030BHOIO 3asBOIO.

KPEC y cBoeMy KOHCYIBTaTUBHOMY BUCHOBKY 3BEp-
Ta€ yBary, 110 3BePHEHHS JI0 MMOCEPEAHUIITBA B IIUBILIb-
HUX 1 aaMIHICTpaTHBHUX MpoIlecax MOXKe 3IiHCHIOBA-
THCS 32 IHINIATHBOIO CTOPIH a0O0 Cy[Ii, TaKOX MOXKE
OyTH JI03BOJICHO PEKOMEH/YBaTH CTOPOHAM 3BEPHYTHCS
JI0 TocepeHuKa. Y Oyab-1KOMY BHITaJKy CTOPOHaM
TakoXX Ma€ OyTH JO3BOJICHO BiJMOBJISTHCS BiJ 3Bep-
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HEHHS IO ITOCEpPEeTHUITBA. Taka BiqMOBa HE IOBHHHA
MOPYIIyBaTH MPABO CTOPIH HA BUPIIICHHS CIIpaBu’.

JloCSATHEHHS 3r0U MiXX CTOPOHAMHM TPABOBITHOCHH
Ta BPETYJIIOBaHHS HAsSBHUX KOHQIIKTIB MPOTATOM yCi€l
icTopii JiroficTBa Oysi0 BU3HAYAIBHOK METOIO PETyIIro-
BaHHS OyAb-KHH CyCHITbHHX BigHOCHH. Tomi sk cami
Iii 3 yperyJroBaHHS HasBHUX CIOPIB TeK (HOPMYIOTh
MEBHI OCOOJMBI CYCNUIbHI BIIHOCHHH MIX CaMHUMH
CTOPOHAMH TaKOTO KOH(UIIKTY 3 MOXKJIHUBHUM 3aJTy4CH-
HAM TpeTix oci0. OnucaHi CyCHiUIbHI BIIHOCHHH, SIK
1 OyAb-SKi iHIII, TOTPEOYIOTh IEBHOTO TIPABOBOTO PEry-
JIIOBaHHS Ta MPAaBOBOI BU3HAYEHOCTI, 110 1 CTAJIO mepe-
IyMOBOIO IUT (pOpMyBaHHS B CHCTEMI IIpaBa OKPEMOTO
IHCTHUTYTY IPUMHUPEHHS CTOPIiH.

UnHHE NWBUTGHE TIpOLECyallbHE 3aKOHOIABCTBO
HOPMATHBHO 3aKPIILTIOE YMOBH TIPH3HAYCHHS Ta IPOBE-
JICHHS HaBEJCHOI mpoueaypu. Tak, OCHOBHI MPOIECy-
aIbHI YMOBHU TPU3HAYCHHS MPOLEAYPH BpPETYIIOBAHHSI
cropy 3a ydacTi cyjuni Bu3HaveHi y 4. 1 cr. 201 IITIK
VYkpainu. Kirro4oBor 00’€KTHBHOIO YMOBOIO € MpO-
BEICHHSI TPOIEAYPH 0 MMOYATKY PO3IIALY CIpPABH IO
CyTi. A KJIFOYOBOIO Cy0’€KTHBHOIO YMOBOIO — 3T0fia CTO-
PpiH, 1110 6a3y€eThCs HAa MPHUHITUII JOOPOBLUIBHOCTI. SIKIIO
3BEPHYTH yBary Ha cTpyktypy 4. 2 ct. 197 HIIK Ykpa-
THH, TO BOAYA€ETHCA, 1110 B MiATOTOBYOMY 3aCiTaHHI CYIIs
ofpasy MICJIs OTOJIOMICHHS CKIaNy Cymy Ta 3’ sICyBaHHSI
HAasABHOCTI MIJICTaB JUIS BIABOAY 3’SCOBYE, UM OaKalOTh
CTOPOHH YKJIACTH MHPOBY YTOIy, IIEpeaTH CIpaBy Ha
O3S TPETEHCHKOTO cymy abo 3BEPHYTHCS IO CYLY
IUTS TIPOBE/ICHHS BPETYIIOBAHHS CIIOPY 32 YIACTi CYIIL.

Sk 3a3nagae O.1. CepreeBa, BaXIIMBUM € Te, IO
3alPOIIOHYBATH CTOPOHAM IIPOIEAYPY BPETYIIOBAHHS
CIIOpY 3a ydacTi cyaai € 000B’s3KkoM cyay. Skmo cro-
POHHU BHCJIOBJIATH CBOE Oa)kKaHHS CKOPHCTATHCS II€I0
MPOIIEAYPOI0, TO Cyl He MOoXe iM BimMoBuTH. Kpim
TOTO, CTOPOHHU MAIOTh IIPAaBO CAMOCTIHHO ITOJJaBaTH Bij-
MOBI/IHE KJIOMOTAHHS JI0 Cyy".

3roma Ha TMPOBEOCHHS MPOLETYPH BPETYNIOBAHHS
[UBIJIHHOTO CIIOPY MOBWHHA OYTH CITUILHOIO, & TOMY
B pasi mojia4i BiJIIOBITHOT 3asBU OJIHIEIO 13 CTOPIH 3rojia
1HIIIOT CTOPOHU MMOBUHHA OyTH 000B’SI3KOBOIO YMOBOIO,
Ta B pa3l BIICYTHOCTI Takol 3rojyd y MPOBEACHHI MPH-
MHUPHOT MPOIIEAYPH MOBHHHO OYTH BiJIMOBIICHO.

[Ilono edekTHBHOrO MOBIAOMIICHHS Ta poO3’sc-
HEHHs TIpaBa CTOpiH Ha 3aCTOCYBaHHA HPUMHPHOI
MPOIEAYpPH, IIJIKOM IOPEYHHH MPUKIA] 3aIpONOHO-
Banuii H.M. I'pens y mponenypi Memiariii, sKuid Takox

! BucroBok Ne 6 (2004) KoHCynbraTHBHOI pajy €BpONEHCHKUX CY/UIIB
1o yBaru Komitery MinictpiB Paau €Bponu 11010 cripaBeuiuBoro cyay
B PO3YMHHI CTPOK Ta POJIi CYAdi B CYHOBHX IpOLECax 3 ypaxyBaHHIM
anpTepHATHBHUX 3aco0iB Bupimenns cmopis. URL : https://court.gov.ua/
userfiles/visn6_2004.pdf m.149-151.

2 Bacunuaa H.B. BperyioBanHs criopy 3a y4acTi Cy/uli i cripoiieHe npo-
BaDKCHHS y IUBLUIBHOMY CyRounHCTBI Yipainu. URL : http://ekmair.ukma.
edu.ua/bitstream/handle/123456789/14842/Vasylyna_vrehuliuvannia_
sporu_za_uchastiu_suddi.pdf?sequence=1&isAllowed=y.

3 Cepreea O.1. «BperymoBanHs criopy 3a y4acti Cyai y rocropap-
cproMy mponeci». Opuauana razera. Ne 17. 2018. URL : https://yur-
gazeta.com/publications/practice/gospodarske-pravo/vregulyuvannya-
sporu-za-uchastyu-suddi-u-gospodarskomu-procesi.html.
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MOXe OyTH aJalTOBaHWK y TMPOIENypl BPETyIIOBaHHS
criopy 3a ydvacti cymmi. Tak, HayKOBIIEM 3a3HA4YcHO,
IO ICHYIOTh JIBI TPaKTHKH IOBIIOMIICHHS CTOpIH,
YMOBHO iX MO)KHA IMOMUTHTH HA aKTHBHY Ta MAaCHBHY.
Jlo aktuBHOT (pOopMH BYCHA BIJHOCHTH pPO3’SICHCHHS
caMHM CyIel0 IIpaBa 3BEpHYTHCS IO MeziaTopa
1 BHKOPHUCTATH TPOLEAYPY BPETyITIOBaHHS KOH(DIIIK-
TIB 3a JIOMOMOTOI0 MeJiaiii; KOHCYJIBTYBaHHS MeJi-
aTopoM YYacHHKIB cymoBoro mporecy. Jlo macuBHOT
¢dopmu H.M. I'peHb BITHOCHTH po3’SICHEHHS IpaBa Ha
3BEpHEHHS 10 MPOLENypH Memiamii B CyIOBHX aKTax,
CTBOPCHHS BIAMOBIAHUX OYKJETIB, iH(OpMAIiitHIX
CTCHIIIB, fKi OyJu O PO3MIIICHI Y MPUMIIICHHAX CYIiB
1 MicTiim © OCHOBHY iH(OpMAII0 MPO MpOoUEAypy
MeJiallii, a TaKoXK PO3MIIIEHHS BiTOMOCTEH Mpo Mei-
aTopiB i caMmy MpOLEAypPYy Ha iHTEpHET-calTax Cymis*.

ITo cyri, Waerbes mpo iHGOpPMAIIHHY (QYHKIIIIO
IUBITFHOTO TIPOIIECY SIK TOIATKOBY, ONHAK BAXKIIUBY
(GYHKIIIFO JUCIIO3UTHBHOTO CYZ0BOTO MPOIIECY.

H.JI. bonnapenko-3emniHChbKa 3BepTa€e yBary Ha HEO-
JTHO3HAYHICTh HOPMH IIOJIO 1HIIIATHBH 3aCTOCYBAaHHS
MPOILIEAYPH BPETYIIOBAHHS CIOpY Ta 3a3Hadae, IO He
3pO3yMiJIO, XTO MOXKe OyTH IHII[IAaTOPOM NPUMHPHOI
MPOIEypH: TIIbKA CTOPOHH, YU CYIJIS TAKOXK MOXKE 13
BJIACHOT 1HII[IATUBU 3alpPOINIOHYBATH CTOPOHAM BpETy-
JIIOBATH CHIp 1, 3@ IXHBOI 3rOAM, MPOBECTH MPOIECIYPY.
3 oHOTO OOKY, aHaJTi3 HAsIBHUX BHITAJIKIB 3aCTOCYBaHHS
03HaYeHOI MPOIEAYPH CBiTYNTH, IO BOHA 3aCTOCOBY-
Bajach BHKIIIOYHO 32 KJIOIIOTAHHSAM OJHI€l 31 CTOPIH.
A 3 iHIIOTO, YKpaiHChKe CYCIIJIbCTBO B OCHOBHIH HOTO
Maci HeIOCTaTHLO 0013HAHO PO MPUMHPHI MPOIEITYPH,
nepeBakHa OUTBIIICTh MEPeCiyHNX YKPATHINB (ITOTEH-
MIAHUX CTOPIH KOH(QIIIKTY) MPOCTO HE 3HAKOTH PO
CYTHICTB 1 ITepeBaru MUPHOTO BPETYIIOBAHHS CHOpY 32
JIOTIOMOTOr0 cy/i. To iHIMIaTHBA CYIUI MOJO0 BPETY-
JIFOBAaHHS CHOPY 32 HOTo y4acTi Moria O CHpHUSATH ITOIIH-
peHHIo iHdopMallii mpo Takuii crocib 3aXUCTy Ipas’.

To6TO 3 MOXKIIMBOCTI MPUMUPEHHS CTOPIH Ta PO3’siC-
HEHHS [IepeBar MUPHOTO BPETYIIOBAHHS CYIAs IIOBHHEH
PO3MOYMHATH BCi 3aCiZlaHHs, 110 TACTh 3MOTY 13 CaMOTO
MoYaTKy, He TEepPeXOAsyd 10 BHPIIICHHS IHIIMX MpPO-
IeCyaJbHHUX MMHUTaHb, OB’ SI3aHUX 13 MiJTOTOBKOIO PO3-
ISy CIPaBH 1O CYTi, 3 ICOBYBAaTH Y CTOPIH HASIBHICTh
HaMipiB Ha MHpHE BUpinieHHs cropy. lllomo MoTHBIB,
AKi CynAs MOX€ BUKOPHUCTOBYBATH [UII MOXKIIHBOTO
3aCTOCYBaHHSA TMPOIEAYPH BPETYIIOBaHHS CIIOpPY, TO
CJIIJT 3BEPHYTH yBary Ha CXOXY 3a 3MiCTOM MPOLEAYPY
Memianii Ta 1HImi GOpPMH aJIBTEPHATHBHOTO BHUPIIICHHS
cropy. Y TakuxX HOpoleaypax BaKIUBO, IO PO3IIIALT
MOKIIMBOCTI BHKOPHCTAHHS albTEPHATUBHOI (POPMHU

4Tpenp H.M. «Peari3ariisi mpaBa JIOAWHA Ha CIPABEIJIHBHNA CYI NIIs-
XOM MpOLEIYpU TNPHCYI0BOI Mefiallii: TEOpPETHKO-IPaBOBE JOCI-
okeHHs». JIeBiB, 2016. URL http://ena.lp.edu.ua:8080/bitstream/
ntb/38263/4/dysertaciyna_robota_na_zdobuttya naukovogo stupenya
kandydata_yurydychnyh nauk gren n.m 2.pdf.

’ Bonmapenko-3enirceka H.JI. BperymoBauHs crnopy 3a ydacTi CyAmi:
npoOieMu Ta IEPCIeKTUBH 3aCTOCYBaHHS. YHIBEpPCHTETCBKI Hay-
koBi 3amucku. Ne 67-68, 2018. C. 66. URL : http://www.univer.km.ua/
visnyk/1786.pdf
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3a3BUYAll IOB’SI3aHUIA 3 OIIHKOIO CTOPOHAMHU TaKHX
KaTeropiii, sk IiHa KOH(UIKTYy (CYKYyIHICTH BHUTpAT,
OB’ SI3aHKUX 13 BUHHKHECHHSAM, PO3BHTKOM 1 3aBEpIICH-
HSM KOH(QIIIKTY) 1 IiHA BUXOAY 3 KOHQUIIKTY (pi3HHUISA
MIX BTpaTaMH 1 TPUOYTKAMH SK BUPAXKECHHS Pe3yiib-
taty KoH(KTY). [TopiBHSHHS [iHW KOHQIIKTY 1 MiHK
BHXOIY 3 KOH(IIIKTY J]a€ 3MOTY palliOHAJIBHO BUPIIIATH
MMUTaHHS MPO T€, YH BAPTO TPOJOBKYBATH KOHQIIIKT,
YM JK JOIUIBHO NMPHUIHHATH #oro®. Ha Hamy mymky,
3a3Ha4eHi MOTHBH MO0 IIiHU CIIOPY, IO MOXKE BUpaka-
THCH y BapTOCTi ITOHECEHHUX CYIOBHX BUTpAT, 3aTpade-
HOMY Yaci Ha CyJIOBHH pO3IIsiJ, EMOIIMHIN CKIIaTOBIH
YacTHHI i/ 9ac MPoIIeCy, TAKOXK MOBUHHI 3aCTOCOBYBa-
TUCH CYIICIO U PO3’SICHEHHS IepeBar 3aCTOCYBaHHS
nporenypu BperymoBaHas criopy. Loxo ¢opmu moro-
JDKSHHSI CTOPOHAMH TIPOIIEAYPU BPETYIIOBAHHS CIIOPY,
TO, Ha HaIlly AYMKY, TaKa 3rofia MO)ke OyTH BHCIIOBJIEHA
CTOPOHAMH SIK Y IIUCHMOBIH, Tak i B yCHiH Gopmi 3 Pik-
CaIli€r0 y MPOTOKOJIi CYZIOBOTO 3aCiJIaHHS.

LIIK Ykpaiau nepembavae, 10 OUBIIBHE CYITOYHH-
CTBO 3HIHCHIOEThCS 3a MpaBWIAMH, IepeadadcHUIMHU
muM KonekcoM, y mopsiaKy: Haka3HOTO HPOBAKCHHS;
MMO30BHOTO MPOBADKEHHS (3araibHOTO a0 crporie-
HOTr0); OKpeMoro mnpoBajpkeHHs (4. 2 cT. 19). Kpim
TOTO, 4. 8 Mi€ CTaTTi BU3HAYCHO, IO CYIH PO3MIAIAIOTh
CIIpaBH MPO OCKAP)KEHHS DIillIeHb TPETEHCHKHUX CYIIB,
PO OCIOPIOBAHHS PINICHb MIXKHAPOTHOTO KOMEPIIii-
HOTO apOiTpaxy, a TakoX MPO BU3HAHHS Ta HaTaHHS
JI03BOJTy Ha BUKOHAHHS PIMICHb MIXKHAPOTHOTO KOMEp-
iHHOTO apOITpaxy, IHO3EMHOTO CYIY.

[Nocrae 3akoHOMIpHE 3aITUTaHHI, 91 MOXKHA BCi BKa-
3aHi KaTeropii HUBIIBHUX CIPaB BUPINIYBATH 3a JOIO-
MOTOIO BpETYJIIOBaHH CIIOPY 3a y4acTi cygai. Ha Hanry
IOYMKY, 3BHYAIHO, Hi, OCKITBKA OCHOBHOIO METOO IUIS
3aCTOCYBaHHS OyIb-sKOT IPUMHIPHOI POLIEAYPH € HAsIB-
HICTB CHOPY. A OT)Ke, BPETyJIIOBaHHS CIIOPY 3a y4acTi
CYIIi MOXKIIBO 3aCTOCOBYBATH BHKIIIOUHO Y CIIpaBax
MMO30BHOTO TPOBA/KCHHS, SIK 3arajbHOTO, TaK 1 CIpO-
mieroro. Kpim Ttoro, ct. 42 IIIK VYkpainu BH3HaYeHO
CKJIaJ] YYaCHUKIB CIPaBH, 10 SIKUX BiTHECEHO CTOPOHHU
(mo3uBau, BiAMOBIAY), TPETi 0COOM; Mia Yac pPo3IIsIILy
BHAMOT Y HAKa3HOMY MPOBAKECHHI YYaCHHKaMH CIIPaBU
€ 3asBHUK Ta OOpP)KHHUK; Yy CIIpaBaX OKPEMOTO IpOBa-
JDKCHHST Y9aCHUKAaMU CIIPABH € 3asSBHUKH, 1HIIII 3aI1iKaB-
neni ocodou. ToOTo TINBEKK y chpaBax MO30BHOTO IPO-
Ba/DKCHHS YYaCHHKAMHU CIIPABH BU3HAYECHO CTOPOHH,
MO3WBad Ta BIAIMOBigAY, IO y3TOMKYETHCSA 3 YMOBAMHU
MIPU3HAYCHHS TIPOLIETYPH BPETYIIIOBAHHS CIIOpPY, BU3HA-
yeHuMmu 4. 1 c1. 201 HIIK Ykpainu.

Sk mpaBWIIO, TOHATTS MPOIEAYPU BPETYIIOBAHHSI
CIIOpY 3aCTOCOBYETHCS IO PO3IISLY CIpPaB y 3araiib-
HOMY IIO30BHOMY MpOBa/DKCHHI. BkazaHe migTBep-
JoKyeTbes 1. 2 4. 2 cr. 197 HIIK Ykpainu, BianoBiaHo

¢ IlTuakap T.I. CyTHICTb IIpOLELYp IPUMUPEHHS Y CHCTEMI aJbTepHATHB-
HOTO BHpILIEHHS IOpUANYHUX KOHQIIIKTIB (criopiB) Bicuuk HarioHanb-
HOro yHiBepcuteTy «JIpBiBchbka nomitexHikay. Cepist: FOpuanyani Hayku :
30ipHUK HayKOBHX Ipaib. JIbBIB : BumaBHUIITBO JIbBIBCHKOT OMITEXHIKH.
Ne 876,2017. C. 221.
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JI0 SIKOTO B TIATOTOBUOMY 3acCillaHHI CYJ 3’SICOBYE, YU
0a)aroTh CTOPOHHU YKJIACTH MHpPOBY YTONy, IepenaTa
CIpaBy Ha PO3MIAN TPETEHCHKOTO Cymay abo 3BEpHY-
TUCSI IO CYHy AJsI TIPOBEOCHHS BPETYIIOBAHHS CIIOPY
3a yvacti cypui. KpiM Toro, sk mpaBuiio, CIpaBH, IO
PO3IIISITAIOTECS B IOPSIIKY CIIPOIIECHOTO MPOBAHKEHHS,
€ CITpaBaMH HE3HAYHOT CKIIQJIHOCTI Ta JUIS IKUX TPiopH-
TETHUM € IIBUIKE BUPIIIECHHS CIIPABH.

3Bakarour Ha KaTeropiro0 CIpaB, sIKi PO3MIAAAFOTHCS
Y CHPOIIECHOMY TPOBaJKEHHI, 30KpeMa TPYIOBI CIIOPH,
PO CTATHEHHS ATIMEHTIB, PO3ipBaHHS IUTF00Y, HA HAITY
IYMKY, IILTKOM TIOPEYHO 3aCTOCOBYBAaTH IPOLIEAYPY Bpe-
TYIIOBaHHS CIOPY 32 YYaCTi CYIl Y CIIPOIMIEHOMY Ipo-
BaJDKEHHI 03 KOIHUX 00MEKEHbB JIO TIOYATKy PO3IVISIY
CIpaBH MO CYTi. 3a 3araJbHUM IIPABHJIOM MpOLEAypa
BPETYJIFOBAHHS CIIOPY 32 Y4acTi Cy[lli MOXKe OyTH TpH-
3HaueHa il Yac po3nriy OyIb-SKOi IUBUTEHOL CIIPaBH,
sKa pO3TIISAAETHCS B MMO30BHOMY TpoBakeHHi. [Ipore
ICHY€ KaTeropis CIpaB, ¥ SKUX CYIIs HE MOXKE TIPH3HA-
YUTH IPUMHUPHY MPOLEIYPY 3BaXKal0ud Ha IIPOIIeCyab-
HUH XapakTep CTOPiH/YYaCHUKIB CIIPABU.

I3 mporo mpuBomy HaBememo nymky C.B. Jlaza-
peBa, SKWU BHIUIIE IBAa 3arajlbHUX BHIN OOMEKCHB
IUTSL 3aCTOCYBaHHS MPOIEAYP IPUMHAPEHHS: 00’ €KTHBHI
Ta cy0’ekTBHI. ByeHui BH3Hayae, 10 00’ €KTHUBHI
00OMEKEeHHS MIiCTAThCSI B HOPMax Ipaea, TOJi K Cy0 €K-
THBHI 3aJIeXaTh BiJl CAMHUX CTOPiH, XapaKTepy iXHiX Bij-
HOCHH Ta Crieli(iku CrpaBu’.

Po3kpremMo Horo JyMKy OUTBII JETATBLHO Ta aIanTy-
eMo i 10 yKpalHCBKHMX MpaBOBUX peaniid. Tak, mepime
0OMEKEHHS MOJ0 MOXKIUBOCTI NMPU3HAYCHHS MpOoIIe-
JlypY BpETYII0BaHHs criopy Bu3HadeHe y 4. 1 ct. 201 LIIK
VYkpaiHu, BIAMOBIAHO IO SKOi MPOBEACHHS BPETYIIO-
BaHHS CIIOpPY 3a YYacTi CYy[UIi HE JOMYCKa€EThCs B pasi,
SKIO y CIpaBy BCTYIMJIA TPETS 0co0a, sKa 3asBisie
CaMOCTIHI BHMOTH IIOAO MpeaMmeTa cropy. ToOTo
B JJaHOMY BHMAaJKy BiamoBigHo no ct. 52 IIIK VYkpa-
iHH TpeTs ocoba HabyBae CTarycy IMo3uMBava Ta KOPH-
CTYEThCS yCiMa TIpaBaMH 1 Hece yci 000B’sKU IMO31Baya
TOJIABIIH TI030B JIO OJIHI€ET 200 JEKITBKOX CTOPIH.

Xoua B JaHOMY BHIIQAKy CTOPOHHU Ta TpeTs ocoda
MOXXYTh YKJIAQJAaTH MHpPOBY YTOAY, BKa3aHI IpOLeECy-
aJbHI OOMEXCHHS, Ha HAIly JYMKY, € IIIJIKOM BipHUMH,
OCKIJIBKH TIPaBOBa TPHPOAA IHCTUTYTY BPETYIIOBaHHS
CIIOPY CTOCYETHCS HMPOBEACHHS BHUKIIOYHO MK CTOPO-
Hamu. KpiM TOro, BpaxoByIOUH CKJIaTHYy KOHCTPYKIIIO
CYIOBOTO CITOPY, I€ B TAKOMY BUITAIKY HASBHO EKLITbKA
MO30BiB Ta OOMEXEHHI TEPMiH HPOIETYPH BPETYIIO-
BaHHS CIIOPY, IPOBECTH €(PEKTUBHY Ipoleaypy Oyme
BKpall CKJIaJTHO.

[Iomo HasIBHOCTI B CYAOBOMY CIIOpi TPETiX 0co0Oi,
SIKi HE 3asBISIOTH CAMOCTIHHUX BUMOT IIOO MPEAMETY
CIIOpY, TO 3aKOHOJABIOT0 OOMEKCHHS Ha 3aCHOBYBAaHHS
MPOLIEAYPH BPETYITIOBAHHS CIIOPY HE BCTAHOBIICHO.

HacTynHa kareropisi cripaB, sIKi 3yCTpidarOThCS IMiJT

7 Jlazapes C.B. OcnoBsI cyaeOHOro npumupesnsi. Mocksa : UH(oTpomuk
Menua, 2011. C. 256.
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Yac po3nsiy IUBUIBHUX CIIOPIB, — II€ CIIOPH 3 JCKLIb-
KOMa TIO3MBayaMu a0o0 BIJIIMOBiauaMU YW PO
CTIOPY 3a HasABHOCTI 3yCTPiYHOI 1M030BHOI 3asBU. OTXe,
HasBHICTh 3yCTPIYHOT MO30BHOT 3asBU, SIKa MOJAETHCS
Ta TMPUAMAETBCA CyIOM BiamoBimHO g0 ct. 193 IIIK
VYkpainu, a came J0 oYarKy po3nsLy CIIpaBH 1O CYTI,
YKOITHAM YHHOM HE 0OMEXY€ MOXKIIHBICTH ITPOBEICHHS
MIPOIIEAYPU BPETYIIOBaHHS CIIOPY, a, HABIAaKH, IEBHOIO
MIpOI0 HaJIa€ CyAy Ta CTOPOHAM OLTBIIOI BapiaTHBHOCTI
3 IOCSITHEHHSI KOMIIPOMICY, aJKe B KOXKHOI 31 CTOpIH
€ BUMOT'H OJIHA JIO OJTHOT, SIKi MOYKHA BHPIIIYBaTH LIS~
XOM B3a€EMHHX IIOCTYIIOK Ta JOMOBJIEHOCTEH. I3 mpu-
BOIly HASBHOCTI y CIIpaBi JEKUILKOX IMO3WBadiB Ta/abo
BIJIMOBIIauiB, HA TMEPIIMHA MODISAM, KOTHHX IMPOIECY-
anpHUX ooMexeHb L[ITK Vkpainu He BCTaHOBJICHO.

[Ipore B TakoMy BHIAOKy YCIIIIHE IPOBEICHHS
BPETYIIIOBAaHHS IMBUIHHOTO CIIOPY MOXKE CTHKHYTHCH
13 IpoOIeMaM¥ CyTO TEXHIYHOTO XapakTepy, ajpke Bifl-
HalTH KOMIIPOMIC W JIOCSTHYTH B3a€EMHOI 3TOAHM MIiXK
JICKIJIbKOMa TIO3WBa4aMH Ta/abo0 BimmoBimauamMu Oyge
3HAYHO CKJIaHIiIIe, 60 KOKEH i3 HUX MOKE MaTH BIIaCHE
Oa4yeHHS Ha CHIpHI MPaBOBITHOCHHH, BIIMIHHY BIJ
HIITUX TyMKY Ta OKPEMY ITO3HUIIIFO i3 IPUBOIY MOKITBHX
MPOTIO3UIIIK Ta Oa)XaTH HACTAHHS PI3HUX PE3YJbTaTiB.

ToMy, Ha Hally JAyMKY, B pa3i HasBHOCTI Yy I[HUBLIb-
HIM cIpaBi JEKUIBKOX MO3MBaviB Ta/ab0 BiaNOBiIaviB,
SIK TIPaBUIIO, YCIIIIHE BPETYIIOBAHHS CIIOPY MOXITUBE,
SIKIIIO TPOTHIICKHI CTOPOHU JIFOTH CIIIJIBHO, MAIOTh OJTHE
0a4yeHHs Ta CMIIbHI TPABOBITHOCHUHH, CIIUTbHY TTO3UIIIIO
IIOI0 BapiaHTIB MHPHOTO BUPIIICHHS Cropy. [Hakime
BUPILIATH CITip MEPHHUM IUIIXOM ITiJ] Yac 3aCTOCYBaHHS
MPOILIEAYPH BPETYIIOBAHHS CIIOpPYy OyAe CKJIagHO, Xoda
B Cy[uIi OymyTh BIJCYTHI HiICTABH [T BiIMOBH Y ii po-
BEJICHHI 32 YMOBH 3TOJIM BCIiX CTOPIH.

Tak, ct. 56 LIIIK Ykpainu Bu3HaYae Meperik BUMA-
KiB, KOJIM OpPraHd Ta OCOOM MOXYTh 3BEPTATUCH IO
CyIy TIO30BOM, SIKHH TIONAETHCS B iHTEpecax ocodu abo
Jep KaBHUX YH CYCHUTBHHUX IHTEPECiB, Ta MAIOTh IIPABO
Opary y4acTh y IIHX CIIpaBaX, IPOTEe HE MAIOTh CTATyCy
mpeAcTaBHUKIB y crpasi. Takox 4. 1 ct. 57 LIIK Ykpa-
{HM BH3HAUae, IO MPOIECyalbHI IpaBa Ta 000B’SI3KU
BKa3aHUX OpraHiB Ta 0Ci0, SKi 3BEPHYIHCA IO CYIY
B iHTepecax IHIIUX 0Ci0, € TAKUMHU CAMUMH, SIK MIPOIIe-
CyaslbHI TpaBa Ta 00OB’SI3KM 0COOHM, B iHTEpecax sKol
BOHM [IIOTh, 332 BUHITKOM IIpaBa YKJIaJaTH MHPOBY
yroay. YpaxoByIOUH Te, [0 BKa3aHUM OpraHaM Ta 0CO-
0aM mpolecyatbHIM 3aKOHOM IPSIMO 3a00pOHEHO YKJIa-
JaTH MHPOBY YTOIy, IPOLEAypa BPETYIIOBAHHS CIIOPY
y cIpaBax 3a IXHBOI y4acTi He MOKe OyTH po3mouara.
[pore u. 3 cr. 57 UIIK VYkpaiHu 3akpiliroe mpaBo
oco0u, sika Ma€ UUBLIbHY MPOLECYalbHY J1€31aTHICTB,
CaMOCTIMHO BUPIIIYBATH MUTAHHS IMOAO ITiATPUMAHHSI
HEI0 T030BHUX BHMOL. KpiMm TOro, y Takux BHIAIKax,
ocoba, B iHTepecax sKOi IMONAHO IO30B Ta sKa Mae
CTaTyC NO3WBa4a, Ma€ BCi MpaBa [O3WMBaya, BH3HAYCHI
CT. cT. 43, 49 LIIK Ykpainu, B TOMY YKCII 1 IIOJ0 YKJIa-
JCHHS MHPOBOi yromu. A oTxe, (aKTUIHO BPETYIIO-
BaHHS CIIOPY LUBUIBHOIO 3@ Y4acTi Cy[i Moxe BifOy-
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THUCB, IPOTE O€3 y4acTi OpraHiB Ta 0cCi0, SIKi 3BEpHYIHUCH
JI0 CyIy 13 3asBaMU IIPO 3aXHUCT IIpaB, CBOOOJ Ta IHTEpe-
CciB iHIIMX 0ci0 abo Aep:kaBHUX YU CYCHUIBHUX 1HTEpe-
ciB. Tomy B JaHOMY BHIIAZIKY, SIK 1 y BUIIAJKY 3aJTyICHHS
JIO y4acTi y CIpaBi TPETiX 0ci0, sIKi He 3asBIISTIOTh CaMO-
CTITHMX BUMOT, IPOBEIECHHS BPETYIIOBAHHS CIIOPY X04a
TEOPETHYHO 1 € MOXKIIMBUM, IPOTE Taka npoueaypa Oyne
mpoBezieHa 0e3 ycixX yYacHHKIB CIpaBH, IO MOXe IpH-
3BECTH J0 MOPYILIEHHS MpaB 0cib ado JepxaBH.

[IMogo MOXIJIKMBOCTI y4acTi y mpolenypi Bperyito-
BaHHS CIIOPY 3aKOHHUX IMPEJICTaBHUKIB BiAMOBIAHO
no ct. 59 LHIIK Ykpainu, To, Ha Hallly 1yMKY, ’KOIHUX IPO-
LecyajlbHUX OOMEKEHb He BCTAHOBJICHO 32 YMOBH BUKO-
HaHHs MpeICTaBHULBKUX (YHKLINA B iHTEpecax CBOiX
nosiputeniB. HopMmaTHBHI akTH Ta CyaoBa MpaKTHKa
OKPECIIOIOTh KaTeropii cropis, y AKUX MUPOBi YyToJa1 HE
MOXYTb OyTH 3aTBEpIXKEHHI CYIOM, i, BIAMIOBIAHO, MPO-
LeAypa BperyJaoBaHHs CIIOPY Ha MOXke OyTH po3Iioyara.

1. Bu3zHaHHsA NpaBOYWHIB HikdeMHUMU. Tak, Bij-
noBigHo g0 m. 29 Iloctanosu Ilnmenymy BCY Big
06.11.2009 Ne 9 «IIpo cymoBy MNpaKkTUKy pO3DILAY
IUBUIPHUX CIIPaB MPO BHU3HAHHS IIPAaBOUYMHIB Heiic-
HUMI» BU3HAYEHO, IO CylaM HeoOXiTHO BpaxOBYyBarTH,
110 B CWJIy YaCTHUHH Jpyroi cTarti 215 LIK HopMu 3aK0oHY
IIOJI0 MiJCTaB HIKYEMHOCTI IIPAaBOUYMHIB € iMIIEpaTUB-
HUMH. Y 3B’S3Ky i3 UM CyId TIOBUHHI BiIMOBISATH
y BU3HaHHI MUPOBHX YTOJl y CIIpaBax IOJI0 BU3HAHHS
HIKUEMHOCTI TPaBOYMHIB Ta 3aCTOCYBaHHS HACIIAKIB
SIK TAKHX, 10 CylepeyaTh 3aKOHY®.

2. Busnanns OarekiBcTBa. Y 1. 8 Iloctanosu Ilme-
aymy BCYVY Bix 15.05.2006 Ne 3 «IIpo 3actocyBaHHS
cynamu okpeMux HopMm CiMeHHOTro Komekcy YKpaiHu
MPH PO3MJISII CIIPaB M0N0 OaThKiBCTBA, MAaTEPHHCTBA
Ta CTATHCHHS AallIMEHTIBY» 3a3HA4Ya€ThCs, IO YMOBHU
Ta MMOPSIOK BU3HAHHS 0aThKiBCTBA BU3HAYECHO 3aKOHOM,
TOMY y CIIpaBax Ha3BaHOI KaTeropii CyJ1 He MOXKe BH3HA-
BaTH MHUPOBI yromaw’.

3. BuznaHHs 3amoBiTy HemidicHUM. Tak, mig dac
PO3TIISAAY CHpaBU MPO BH3HAHHS 3allOBITY HEIIHCHUM
CTOPOHU OOMEXEHI y TpolecyabHOMY MpaBi IIOA0
yKJIaeHHs: MUpoBoi yroau. [1in yac BU3HaYCHHS MOX-
JUBOCTI YKJIaJIeHHS MHPOBOI yrou B KOHKPETHIN
CIpaBi, TIOB’sA3aHiH 13 BUPIMICHHSAM CIIaJJKOBOTO CIIOPY,
CJIiT BpaxOBYBAaTH NPHHIUI CBOOOJM 3aroBITY, IO
€ OCHOBHOIO 0a30BOIO 3acaJ0l0, HABKOJIO SKOi IPYHTY-
€ThCSI YBECh IHCTUTYT CIAJAKyBaHHS 3a 3amoBiToM. Kpim
MPU3HAYCHHS CHaIKOEMIS, 3aTI0B11ad HATIJICHUH TaKOXK
IpaBoM I030aBUTH TIpaBa Ha CHAIKyBaHHS OyIb-sKy
0co0y 13 yKciia MOTCHIIIHHUX CTIAKOEMIIIB 32 3aKOHOM.
VYABIAETHCS CHpPaBEUTMBUM, IO CIAJKOEMII ILITXOM
BU3HAHHS 3alOBITy HEOIICHUM MOXXYTh HaMaraTrucs
VXWINTHCS BiJl BUKOHAHHS ITOKITAICHUX Ha HUX 3Mic-
TOM 3aIloOBITY OOOB’SI3KIB — 30KpeMa, 3aroBiIalbHOTO
BiZKa3y, 3allOBiNANBGHOTO TOKJIANCHHSA. 3a HAasBHOCTI
yMOBH B 3anoBiTi (cT. 1242 11K VYkpainu) aHaJIOTi4HO

8 URL : https://zakon.rada.gov.ua/laws/show/v0009700-09/stru2.
° URL : https://zakon.rada.gov.ua/laws/show/v0003700-06.
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MOXXHa TIPHUITYCTHTH, IO CIaJKOEMEIh IUIIXOM YKJa-
JICHHS. MAPOBOI YTOIIU Y CIIpaBi PO BU3HAHHS 3aIOBITY
HEeNICHAM YHHKa€ BUMHEHHS THUX HiH, IO CKIAJaroTh
3MICT yMOBH 3amoBiTy '’

TakuM YWHOM, BKa3aHi CIIpHI MPaBOBITHOCHHU HE
MOXYTbh OyTH BHpIIICHI MHPOBOIO YTOJOI0 Yepe3 MOXK-
JIUBI TOPYIICHHS MpaB iHIINUX 0cCi0, Ta MOPSIOK BUPI-
IICHHS TaKHX CIOPIB PETYIIOEThCS IMICPAaTHBHUMHU
HOpPMaMH MaTepiajJbHOTO IpaBa. Takok MOKHA CTBEp-
JDKYBaTH, IO, 3B&KAIOYM Ha MpPEAMET CIIpHHUX IIpa-
BOBITHOCHH, TIPOIEAypa BPETYIIOBAaHHSI CIIOPY, Xoda
1 MOXxe OyTH TpU3HAueHa, MPOTE NOCITHYTU MPUMHP-
HOTO pe3ynbTary Oyne CKJIQJHO, a B JESKUX BUIAIKax
1 HEMOXXITHBO.

[Ipote, BBaxkaeMo, He MOTPIOHE BH3HAYCHHS HaIe-
pen, y sKiii crpaBi Moxe OyTH MPOBEICHO BPETYITO-
BaHHS CHOpPY 32 Y4YacTi CyIdi 3 MO3UTHUBHHM pPE3yib-
TaTOM, CJiJT OOMEXYBaTH KaTEropilo CIOpPiB, y SKHX
MOXITBE IPUMHPEHHS CTOPiH, Ta BUKIIOYATH CIIPABH,
Je Taka Ipolenaypa He Moke OyTm posmodara. AJpke
caMme Cynas MOXKE BH3HAUUTH, BPAaXOBYIOUH KOHKPETHI
00CTaBUHH CIPaBH, MOBEMIHKY CTOPiH, MO3aIpOIECy-
aIIbHE CTAaBICHHS OAWH JI0 OAHOTO, BaXKIUBICTH CIIOPY,
HMOBIPHICTh €(DEeKTHBHOTO 3aCTOCYBaHHS HPUMHPHOI
MPOIIEAYPHU TOIIO. A BiITaK Mpoueaypa BPeTryTIOBaHHS
Cropy Moxe OyTH 3aCTOCOBaHa B OyIb-KOMY IIHBLIb-
HOMY CIOpi, OKpIM BHIIQJKIiB, KOJHM Ii¢ 3a00pPOHEHO
BHXOJISTYH 13 IPOIIECYATBHOTO CKIIaly YYaCHUKIB/CTOPIH
a00 3BaKaroYW Ha TPEIMET CHIpHHUX IPABOBITHOCHH.
Sk Bu3HaueHo wactuHoro 2 crarti 202 HIIK Ykpainm,
y BHNAIKy HENOCATHEHHS CTOPOHAMH MHPHOTO Bpe-
TYIIOBAHHS CIOPY 32 HACHiIKaMHU MPOBEICHHS BPETY-
JIIOBAHHS CIIOPY ITOBTOPHE IPOBEACHHS BPETYIIOBAHHS
CIIOpY 3a Y4acTi cyAni He ToImycKaeTbes. ToOTo mpore-
Iypa BPETYITIOBaHHS CIIOPY 32 YYacTi CYIIi MOXe TIpo-
BOJUTHUCH 13 KOXKHOI CIIpaBH JIUIIE OAHMH pa3 1 HE MOXe
OyTu npusHaueHa Bapyre. Xoya 4. 5 ct. 211 HIIK Ykpa-
{HH BH3HAYAE, IO M/ 9ac POy CIPABH IO CYTi CYyI
CIIpHsIE TPUMUPEHHIO CTOPiH, TaKe MPUMHPEHHS MOXKE
BigOyBaTUCh JIMIIE 1033 MPOLEAYPOIO BPETYIIOBAHHS
cropy 3a y4acti cynmi. Ynaaumu Hopmamu LITIK Yipa-
{HH He mependaueHo, MO TPOIEIypa BPETYIIOBAHHS
CIOpy MOXKY OYTH 3aCTOCOBAaHA Ha CTaii anessIiiHOro
Ta KAaCaI[lifHOTO MeperIsiy CIPaBH.

1 CmazikoBe mpaBO : HABY. MOCIOHMK [IUIsI CTYA. BWIN. HaBY. 3aKi.] /
KOJI. aBT. ; Kep.aBT. KOJI, KaHI. FOpH]. Hayk, nou. HecreproBa-Cobakapb
O.B. [uinpo : Juinpormn. gepx. yH-T BHyTp.crpas. 2017. C. 47.
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BperyntoBaHHs crnopy 3a ydacTi CyAJi MOXJIHBO
3aCTOCOBYBATH BUKJIIOYHO Y CIIpaBax IO30BHOTO IIPOBa-
JUKEHHS, SIK 3arajbHOTO0, TaK 1 CIIPOLIEHOTO.

V pasi 3anepedycHHs] xo4a OW OfHIEl 31 CTOpIH Ha
3aCTOCYBaHHA CYJOM IPOLENYPU BPETYIIOBAHHS CIOPY
Cyl BiJIMOBIsi€ Yy ii MPOBEJEHHI 32 HASBHOCTI KIIOTO-
TaHHS 1HIIO0i CTOPOHH a00 3a BiJICYTHOCTI TaKUX KJIOMO-
TaHb IPOAOBKUTH MiJAroroBye/cynose 3acinanus. oo
(bopMH MOTOKEHHS! CTOPOHAMH MPOLIEAYPH BPETyIIO-
BaHHS CIIOPY, TO, HA HAIIly AYMKY, Taka 3rofia Moxe OyTH
BHCJIOBJIEHA CTOPOHAMHU SIK Y NMUCHMOBIM, TaK 1 B yCHil
dbopMi 3 (pikcarriero y mpoTOKoIi CyJA0BOTO 3aciaHHS.

CropaBy, sKi PO3MISAAIOTHECSA Y CHPOLIEHOMY MPO-
BaJPKEHHI, 30KpeMa: TPYHOBi CHOPH, MPO CTATHEHHS
aJIMEHTIB, pO3ipBaHHs LUTIO0Y TOIIO — IIJIKOM JOPEYHO
MOLIUPUTH 3aCTOCYBaHHs MPOLENypH BpEryJIOBaHHS
cropy 3a ydacTi cyani 0e3 >KOOHMX OOMEXeHb 10
MoYaTKky po3MIALy CIpaBH MO cyTi. BperymioBaHH:S
CIOPY 3a y4acTi CyaJi HE AOMYCKAa€eTbCS B Pasi, SIKIIO
y CHpaBy BCTYNWJIAa TpPeTd ocoda, sika 3asBI€ CaMo-
CTi}H1 BUMOT'H L0710 TpeaMeTa cropy. CTOCOBHO y4acTi
B CY[IOBOMY CIIOPi AEKIIBKOX MTO3UBaviB Ta/ab0 BiAMOBI-
JladiB a0o TpeTiX 0Cco0i, sIKi HE 3asBISIOTh CAMOCTIHHHIX
BUMOT IIOJ0 IPEIMETY CIOPY, TO 3aKOHOJABIOTO 0OMe-
J)KeHHS Ha 3aCHOBYBaHHS MPOLEAYPU BPETYIIOBAHHS
CIIOpYy HE BCTAHOBIICHO.

VYperymaroBaHHS CHOpPY 3a ydacTi CyAJi IpoBO-
JUTHCS 3a 3TOI0I0 CTOPiH, TOOTO HE Ma€ >KOAHUX 00Me-
JKEHb IIOA0 KIIBKOCTI ITO3MBadiB Ta/a00 BIAIMOBIIauiB
y clpaBi MO0 MOXIJIUBOCTI 3aCTOCYBaHHS MPUMHUPHOT
IpOLEAypH.

Y3aranabpHEHO, 1110 HOPMATHBHI aKTU Ta CyA0Ba Mpak-
THUKA OKPECIIOIOTh KaTeropii CHopiB, y SKHX MHPOBI
YTOAX HE MOXYTh OyTH 3aTBEpIKEHHI CyJ0M, i, BiAIO-
BiJIHO, TIPOIICYPa BPETYIIOBaHHS CIOPY Ha MOXe OyTH
po3snouara, 30KpeMa o0 MiACTaB HIKUIEMHOCTI MpaBo-
YHHIB, YMOB Ta MOPSAAKY BU3HAHHS OAaThKiBCTBA, CIIPaB
PO BU3HAHHA 3amOBITYy HeAilicHuM. [Iponenypa Bpery-
JIFOBAHHS LIUBUIBHOTO CHOPY MOXe OyTH 3acTOCOBaHA
B Oynb-sIKil CIpaBi, OKpiM BHUIAJKiB, KOJIHU Lie 3a00po-
HEHO, BUXOASYH 13 IPOLIECYAIBHOTO CKIIay YIaCHUKIB/
CTOpiH a00 3Ba)kKAaIOUM Ha MpEeIMET CIIPHUX MPaBOBi-
HocuH. YuaanMEU HopMmamu LITTK VYkpainu ve nependa-
YEHO, III0 TPOLeypa BPETYNIOBAHH CIIOPY MOXKe OyTH
3aCTOCOBaHA Ha CTajii ameNiAIiifHOro Ta KacamiiHoro
HeperIsay CIpaBy.
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Some indicators of the recidivism and group component of environmental crime
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The long-term criminological analysis made in respect of the recidivist and group component of environmental
crime for the period 2009-2019 helped establish the specific characteristics of criminals in this category. The author
calculated the indicators of group and repeated criminal activity and determined the types of committed offence.

It is established that in the total number of environmental criminals the persons who committed crimes earlier
account for 15.7% (2291 of 13726), and the share of criminal recidivism is 637 persons (4.8%), this being 2-3 times
lower than the corresponding indicators of general crime. The indicators of the recidivist component of environmental
crime change in a wave-like manner, with the maximum values in 2011-2012 followed by a drop to the minimum
value in 2014 and a stable growth so far (9.3%).

A comparison of the group component of environmental and general crime demonstrated significantly higher
values of the former — 23.1% vs. 14.3% of the latter. The dynamics of group environmental crime is characterized
by a relative stability and until 2016 was marked by minor fluctuations and a further drop of the indicators to
the minimum in 2018-2019 (13.2%).

Such group crimes account for the largest share: illegal hunting and illegal fishing, animal or other water-
based extractive activities (52.1%), illegal logging (26.4%) and violation of the rules of subsoil protection or use
(18.6%), which is explained by the specifics of these offenses since they often require coordinated collective actions
of accomplices thereof.

There are isolated cases when persons were identified who committed environmental crimes as part of an organized
group or a criminal organization — 69 (0.5%). During the analyzed period, no organized group with inter-regional
connections or a criminal organization was identified.

The justification of the statistical analysis made rests upon, firstly, the tasks of typologization of individuals
who commit respective crimes and systematization of personality characteristics of environmental criminals for
scientific and practical purposes, secondly, clarification of criminal behavior determination, and thirdly, development
of effective measures to counter crimes of this category.

Jesiki MOKa3HMKH PeNMIMBHOIO TA TPYNOBOI0 CKJIATHUKA €KOJIOTIYHOI 3JI0YHHHOCTI

Typnosa IOnia Anamoniiena

OOKMOp WPUOUYHUX HAVK,

HAuanbHUK 6i00LIY Ni020MOBKU NPOKYPOPI6 3 npobiem Keanighikayii KpUMIHATIbHUX NPABONOPYULEHD
Tucmumymy cneyianvhoi niocomoexu

Hayionanvnoi axademii npoxypamypu Ykpainu, Ykpaina

Honiwyk I'ennaoin Cepeiiiosuu

KaHouoam ropuouyHUX Hayx, OOYeHm,

npoghecop xagedpu KpumiHon02ii ma KpUMIHATLHO-8UKOHABH020 NPABA
Hayionanenoi akademii sHympiwnix cnpas, Yrpaina

Beryn

BinomocTi npo peunanBHI Ta rPyHOBi 3I0YMHU TTEB-
HOT Kareropii BiTHOCSATHCS IO KPUMIHAIBHO-TIPABOBHUX
XapaKTEPUCTUK OCOOM 3JIOYMHIS Ta PO3TISIAIOTHCS
Mg 9ac JOCTIIKCHHSI OIHOIO 3 OCHOBHHUX CJIICMCHTIB
KPUMIHOJIOT1] — OCOOM 3JIOYWHI, aJPKE€ HAKOTTMYCHHS,

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20
WWW.UNI-GOETTINGEN.DE/REOS

OINMCAaHHs, IOSCHEHHS Ta CHUCTEMaTH3allis BiAIOBia-
HUX HAayKOBHX 3HAaHb € HEBil'€MHHM KOMIIOHEHTOM
CTBOPECHHS IIUTICHOT KPHUMIHOJIOTIYHOI Teopii MpOTH-
Jii 3JJOYMHHOCTI. 3a3HaYyeHe CIPaBEIUIMBE 1 CTOCOBHO
OKPEeMHUX BUJIIB 3JIOYMHHOCTI, 30KpeMa i EKOJIOTIYHO1,
3armo0iraHHs SKid HEMOXIIUBO 0e3 3’sCyBaHHS CICIIH-
(ikM OKpEeMHUX KaTeropii oci0, sKi BUMHSIOTH 3JI0YNHU
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JIAaHOT KaTeropii, ajpke cucTeMa OCOOMCTICHUX XapaKTe-
PHUCTHK 3J7I0YHHIIIB Ma€ BayKJIMBE 3HAUCHHS [T aHAJi3y
TIPUYUH 3JIOYMHHOI MOBEIIHKH, a BiATaK i JUIA 3armo0i-
raHHs TaKUM 3JI04MHAM.

MeTtoro crarTi € BCTAaHOBIEHHS IEIKMX THIIOBHX
KpUMIHAJILHO-TIPABOBUX O3HAK, MPUTAMAaHHUX 0C00aM,
SIKI BYMHHITH €KOJIOT1YHI 3JIOUMHH, 30KpeMa PelUIUBHI
Ta TPYIOBI.

Buxnan ocHOBHOTO MaTtepiaiy

SIk BimOMO, BHMBYEHHS OCIO, SIKI BUMHSIIOTH €KOJIO-
TIYHI 3JI0YMHHU, Tepeadadae TOCHiKEHHS CTPYKTYPO-
YTBOPIOIOUHX EJIEMEHTIB XapaKTePHCTHK TaHUX OCi0.
Y KpHMiHOJIOTIYHIN HayIli 3aITPOIIOHOBAHO 0ararto Bapi-
AHTIB IIIOJI0 PO3YMIHHS CTPYKTYpH OCOOM 3JIOUHHIIS
Ta BU3HAYEHHH 11 CKJIaOOBUX YyacTUH. HallOuIbII mOIm-
PEHHM € YSBICHHS MPO CTPYKTYPY OCOOH 3JIOUMHIIA,
IO BKITIOUAE B ce0e CYKYITHICTh TaKUX EIIEMEHTIB, SIK: 11
comiajabHO-IeMorpadigyHi 03HaKH, MOPaAJIbHI BIACTHBO-
CTi Ta IICUXOJIOTIYHI 0COOIHMBOCTI, ii COIIAJILHUH CcTaTyC
1 coIiabHi 3B’SI3K1, KPUMIiHAIBHO-TIPABOBI O3HAKH'.

A.I1. 3akamrokoM Oyia 3ampoNOHOBaHA CTPYKTypa
0COOM 3JIOYHMHILI, IO CKIAJAETHLCA 3 JEB’ATH OJIOKIB
(Tpym) 03HaK, y TOMY YHCIIi:

— TpU BiOOPaXKAIOTh COIIIAJIGHY XapaKTEPUCTHKY
ocobu 3ounHI (i1 0cOOMCTICTB): 03HAKU (HOPMYBaH-
HJ, coliaizalii 0coO1; 03HAKH COIaIbHOTO CTATyCy Ta
CcolliaJIbHUX poJieit; Oe3nocepenHi 03HAKH CIIPSIMOBAHO-
CTI OCOOHMCTOCTI;

— I’'STh — OlOCOIalIbHI, IO BKIIIOYAIOTh: JEMO-
rpaiyHi O3HaKH, SKi MalOTh COIIAJbHE 1 MICHXOJOTIY-
HE 3HAYCHHS; MCUX0(]i310J0TIUHI OCOOTHBOCTI, B TOMY
YHUCII TCHETUYHOTO TIOXO/PKECHHS; TTOKa3HUKH (Di3HIHO-
TO CTaHy 30pOB’Sl; MOKAa3HUKHU IICHXITHOTO CTaHY 3I0-
POB’S; IHAMBITyaJIbHI IICUXOJIOTIYHI PHUCH.

Oxpemuii 670K (B’ ATHIT) MICTUTh O3HAKH, TOB’sI-
3aHi 13 BYMHEHHSAM 3JI0YUHY 0co0oro. Lleit Omok € emm-
HUM, IO Mae crherudiuHy CTPYKTYpy MOpIBHSHO 31
CTPYKTYpOIO0 ocoOM 3arayioM. BiH BigoOpaxkye cre-
IU(IYHO-THIIOBY O3HAKy THITy OCOOHM 3JIOUWHIISA, IO
OB’ sI3aHA 13 BYUMHEHHSM OCTaHHIM 3JI0YHMHY. Bijbiroro
MIpOI0 IIe KPUMIHAIBHO-TIPABOBI O3HAKH CaMOTro 3J10-
yuHy. [IpoTe OCKINIBKH BiH BUNHEHHI ITEBHOKO 0CO00IO,
a O3HAKH MAalOTh OCOOMCTY HAJICKHICTh, XapaKTepU3y-
FOTh IHIMBITYyaJbHUN MEXaHi3M HOTr0 BUYMHEHHS 1 MEB-
HUM YHHOM caMmy 0c00y, BOHH MalOTh TaKOXK KPHMiHO-
JIOTiYHE 3HAYCHHS .

Sk 3a3HaYaoCh, cepel KpUMIHOIOTIB HEMA€E €IHO-
CTi B MiIXOHAaX MO BHOKPEMJICHHS CTPYKTypHHX KOM-
MOHEHTIB ocobu 3moumHng. Tak, A.D. 3emHCHKHIA
JOCIIKYBAB ii TIEpEeBaXKHO 13 TICUXOJIOTTYHUX TO3HIIIH
0e3 ypaxyBaHHS COlliaJbHO-IeMOorpadiyHuX 1 KpuMi-

! Kypc kpumiHoJIorii. 3arajibHa yacTHHa: MiAPYYHUK: ¥ 2 KH. / 3 3ar. pel.
O.M. lxyxu. Kuis : FOpinxom Iurep, 2001. Ku. 1. C. 120.

2 3akaimok A.I1. Kypc cydacHoi ykpaiHCbKOT KpUMIHOJIOTIT: Teopis i mpak-
tuka: y 3 ki. Kuis : BunaBununii Jlim «IH FOpe», 2007. Ku. 1: TeopeTununi
3acajiy Ta iCTOpist yKpaiHchKoi kpuMiHonoriunoi Hayku. C. 257-258.
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HaJILHO-TIPaBoBUX 03HaK’. FO.M. AHTOHSH y CTPYKTYypi
0COOM BUPI3HSE NIICTh OJIOKIB, TPH 3 SIKUX MICTSATH BHIU
OCOOWCTICHUX eJNEeMEHTIB 0e3 3a3Ha4eHHs IX IO0XO-
JUKCHHS: OIMH — 1I¢ HABWUYKH, BMIHHS, 3HaHHS (TOOTO
pe3yNbTaTy colliaiizamii Ta IHIIOTO IHIWBIIYyaJIbHOTO
PO3BHTKY); IBa — TPYHYIOTh O3HAKH Ta BIACTUBOCTI
GiocormianeHOro Xapakrepy*. BomHodac y cTpyKTypi He
nepeadaueHo OKpEeMHUM OJIOKOM KPHUMiHAIBHO-TIPAaBOBI
o3Haku. Jleski 3 HUX MOXXHA YSBUTH B 1HIIUX OJIOKaXx,
30KpeMa THX, B SIKAX 30CEPEIKeHI CTaBICHHS 10 HABKO-
JUIITHBOTO CBITY, IHHICHI Opi€HTAIIIT TOIIO.

BonmHoyac OULIBIIICTE JOCTIAHUKIB OKpeMHM OJ10-
KOM y CTPYKTYpi OCOOH 3JIOYMHIIS BHIUISIOTH O3HAKH,
OB’ sI3aHi 13 YYMHEHHSIM 3JI04MHY, 03 SKMX KPUMIHOJIO-
TivYHa XapaKTEePUCTHKA 0COOH 3JIOUMHIIS 3HAYHO BTpavyae
CBOIO CITCIU(ITHICTb.

Jlo KpuMiHAILHO-TTPABOBUX O3HAK OCOOM BiHOCSTH
Taxi, sK:

— O3HaKH CKIAAy 3JI0YHHY, OO0’ €KTIB IOCSTaHHS,
CYCIJIBHY HEOE3NEYHICTh OCTaHHIX (32 CHCTEMOO
KpuminansHOro KoJiekey YKpaiHu); CliocoOH JTOCATHEH-
HS 3JI0YMHHOT METH; MOTHBH, [0 CIOHYKAIH 0CO0y J0
BUMHCHHS 3JI0YMHY, HOT0 KOHKPETHI pe3yIbTaTH, B TOMY
YUCITI 3aIoIisTHa HAM IIIKOJIa; BHHA 1 POJIb 0COOH Y 3710-
YUHHOMY JisiHHI, opMa oCTaHHBOTO (IHAWBITyasbHA,
rpyroBa, OpraHi3oBaHa) Ta iH.;

— O3HAKHU CTaBJICHHS OCOOW IO BYMHEHOTO, B TOMY
YUCI IO JOKa3iB, OTEPIIIOr0, 3aBAaHOT KO, MPH-
3HAUEHOTO MTOKapaHHS,

— 1HIN KpPUMIHAJIBHO-TIPABOBI O3HAKU: HASBHICTH
KOJIMIIHIX CYIMMOCTEH; XapakTepucTuka (KBawigika-
Iis1) 3JI0YMHIB, 3a sKi 0coOa Oyna paHilie 3acyIKeHa;
BiIOyTTsS MOKapaHHS 3a IOMEPEAHIMH CyIUMOCTSIMU,
3aCTOCYBaHHS Pi3HUX BHIIB JOCTPOKOBOTO, YMOBHO-IO-
CTPOKOBOTO 3BUIBHEHHS Bijl BIAOYTTS MOKapaHHS abo
3BiIbHEHHS BiJl KpUMiHAJIBHOI BiIIIOBIAaIBHOCTI .

Binrak oHi€ro 31 CKJ1aJOBUX YaCTHUH IIOBTOPHOT KPH-
MIHAJIBHOT aKTUBHOCTI y cepi eKoJorii € peruaIuBHI
3JI0YMHH. Y KPUMIHOIOT1UHIH JTiTepaTypi Bi3HAYAETHCS
TEHJICHIIIS 0 CUCTEMATHYHOTO IMiIBUIIICHHS TIpodecio-
HaJIi3My ¥ OpraHi30BaHOCTI PEMUANBHHUX YTPYIIOBAHB’.
Takox CITyITHO 3a3HAYAETHCS, 1[0 3TOUYNHHA JISUTEHICTh
PEIMIUBICTIB XapaKTepU3y€EThCS BUTOHYCHICTIO, MPH-
XOBYBaHHSIM CIiliB 3JI04yuHIB. BoHu nmemani dacrimre
BUMHSIOTH 3JIOYMHU Yy CKJIaAi OpraHi30BaHUX 3IIOYHH-
HUX Tpyr’. BiaTak JOTIYHAM € BUCHOBOK II[OO ITiJABH-
MICHOTO CTYIEHIO CYCIJIbHOI HEOE3MEeKH pPeluIHBHOT
3JI0YMHHOCTI MOPIBHAHO 3 1HITMMH BHIAMH 3JIOYHHHO-

3 3enunckuil A.®. Kpumunonorus : yue6.mocodue. Xapbkos : PyOuKkoH,
2000. C. 54-55.

4 Auronss 10.M. Kpumunonorus. M36pannsie nekian. Mocksa : Jloroc,
2004. C. 84-89.

5 Bakamok A.I1. Kypc cydacHoi ykpaiHCbKOT KpHMIHOJIOTT: Teopis i mpak-
tuka: y 3 k. Kuis : Bunasamanii [lim «Iu FOpe», 2007. Ku. 1: Teopernuni
3acajiu Ta icTopisl yKpaiHChKol KpuMiHonoriyHoi Hayku. C. 261-262.
®Tomina B. PenmousHa 3mounHHiCTE B VYKpaiHi: piBeHb, CTPYKTYpa,
nuHamika. BicHuk Axanemii mpaBoBHX Hayk YkpaiHu. Xapkis, 1998.
Ne 4(15). C. 152.

" KpumuHonorust: yue6. st yueOHbix 3aBeaeHnit MBI Ykpaunst / mox
pen. B.I. JIuxono6a u B.I1. ®unonosa. Kues; Jonerk. 1997. C. 234.
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Tabmuns 1
KisnbkicTh BUsIBJIEHMX 0Ci0, sIKi paHille BUMHSAIM €KOJIOTi4YHi 37104MHHU, npoTsarom 2009-2019 pp.
Yeboro BUSIBJIEHO 0Ci0, Y Tomy umeci Ti, Y Tomy umci Ti, 3 AKHX CYAMMiCTh
Pik SIKi BYUNHIIIH €KO0JI0TiuHi 110 paHille BYMHSIIN 3JI0YMHH He 3HATA i He MorameHa
3JI0YUHHU BusiBieno ocio Yacrka, % BusiBieno ocio Yacrka, %
2009 1719 181 10,5 45 2,6
2010 1472 188 12,8 40 2,7
2011 1666 503 30,2 83 5
2012 1862 502 27 136 7,3
2013 1413 207 14,7 54 3,8
2014 1194 112 9,4 29 2,4
2015 1003 96 9,6 42 4,2
2016 765 98 12,8 31 4,1
2017 938 127 13,5 32 3,4
2018 964 158 16,4 77 8
2019 730 119 16,3 68 9,3
Pa3zom 13726 2291 15,7 637 4,8

cTi. BapTo Takoxk 3ayBa’KHTH Ha TakKi TUIIOBI HETaTUBHI
PUCH PEUUIMBICTIB, SK COIIONMATH3AIlisl, aJKOTOJbHA
Ta HapKOTHYHA 3aJICKHICTh, BTpaTa HOPMAJIBHOI COIIi-
aJIBHOI KOMYHiKallii, MapriHaji3amis, MOpanbHa Ta IICU-
XOJIOTIYHA JeTpajiallis.

Sk cnpaBeanuBo 3ayBaxye [.M. UepHumos, kpumi-
HOJIOTIYHMI aHaJi3 PELUANBHOI 3JI0YMHHOCTI B YKpa-
{HI YCKIIQJIHIOETHCSI HU3KOIO OOCTaBHH, SKi MPU3BOAATH
JI0 BUKPUBJICHHS ii 00’ €KTUBHOTO CTaHY Ta MOXXIIMBOTO
(opMyBaHHS XMOHOTO YSIBICHHS NP0 peajbHy KpHUMi-
HaJIBHY CHUTYallilo 1 3arpo3u peuuamBizmy. Jlo Takux
OpUYMH MOXKHA BiJHECTH, IIO-TIepIle, BiJCYTHICTH
€IMHOTO PO3YMIHHS PEIMIAMBHOI 3JI0YMHHOCTI, IOMPH
HasIBHICTB JICTANBHOTO BU3HAYECHHS PEIUINBY Y KPUMi-
HAJBHOMY 3aKOHOIABCTBI, MO-IpyTe, HEAOMIKN OQimiii-
HOTO CTaTHCTHYHOTO OOJIKY JaHOTO BUIY 3JI0YMHHOCTI
Ta, TIO-TPETE, TATCHTHICTIO, SIKa MMPUTaMaHHa YCiM Tpo-
SIBaM KPUMIHAIBHOI aKTHBHOCTI®.

[lomo nepmroi 3i 3ragaHuX NPUYKH, TO BapTO MOTO-
JUTHCh 13 TakuMm BucioBmoBaHHsM B.C. bartumpra-
peeBoi: «IHBapiaHTHICTh iHTepHpeTanii PEeHUANBHOI
3JI0YMHHOCT]I YaCTKOBO 3YMOBIIOETHCSI CIIPOOaMHU Teo-
PETHKIB BUPI3HUTU BUIH PELUIUBY (JIETANbHUH, KpUMi-
HOJIOTIYHHMH, NIEHITeHIiapHuil, peabiniTaniitouii Ta iH.),
1[I0 OJIHOYACHO Ma€ 3a METY MOKa3aTH HEOJHOPITHICTh
I[OTO SBHIIA. Y Oymb-sIKOMYy pa3i BUSIBJICHHS Iapame-
TpiB OCTaHHBOTO Tpeba TapMOHI3YyBATH 3 JICTAIBHOIO
nediHIIer0 peurauBy 3I0YMHIB, IKy HABOAUTH KPUMi-
HAJIBHUHN 3aK0H»’. [ pYHTYIOUHCH caMe Ha TakoMy (KpH-
MiHAJIBHO-TIPABOBOMY) PO3YMiHHI PELUANBY, BapTO, Ha
Hall MOV, JOCHIHKYBaTh TMOKa3HUKH, IO BigoOpa-
KAIOTh CTaH PELUANBY €KOJIOTTUHHX 3JI0YHHIB.

Sk mxepena cratuctudHOi iH(opmaii
MIOKA3HUKIB PELUANBY BHKOPHCTOBYIOTHCS:

11010
Dopmu

8 YepuumoB ['M. KpuMiHONOriYHA XapakTepUCTHKA PELUAUBHOI 3710-
YUHHOCTI B YKpaiHi: aHalli3 Cy4acHOTO CTaHy. AxkmyaivHi npoonemu
simuusHanoi opucnpyoenyii. 2017. Ne 6, 1. 1. C. 157.

° Baruprapeesa B.C. KpumiHomoriusi 3acaan 3amo0iraHds peruanBHii
3JI04MHHOCTI B YKpaiHi : aBroped. AucC. ... JI-pa opHu. HayK. Xapkis,
2010. C. 4.
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Ne 1 Ta Ne 2 I'enepanbHoi IpoKyparypu Ykpainu «€au-
HUH 3BIT IIPO KPUMIHAJBHI [IPAaBONOPYIIEHH», «Ean-
HUH 3BIT Ipo 0cCi0, AKi BYMHWIN KPUMIHAJIBHI IpaBo-
MOPYUICHH», a TakoK DopMma CTaTUCTUYHOI 3BITHOCTI
JepxaBHoi cymnoBoi agminicTparii Yipainu Ne 7 «3Bit
IIpO CKJIaj 3acymkeHux». Bognouac @opma Ne 1 I'ene-
paJIbHOI IpOKypaTypu VYKpaiHM [a€ ysBIEHHS IIpo
PiBEHBb PELUANBHOI 37I0YMHHOCTI Y KpaiHi B IIMPOKOMY
(xpumiHOMOTiUHOMY) pO3yMiHHI peunanBy. CyTTeBUM
HEJIOTIKOM TaKoro MojaHHs iH(opMmallii € Te, o y Bia-
MOBITHOMY CTOBITYMKY 3BiTYy HaBEICHI BiJOMOCTI IIOAO
0ci0, sKi paHime BYMHSIM KPUMIHAJIBHI IIPaBONOPY-
IICHHS yCiX KaTreropii, To0To IUIst JOCIiJHUKA 3aJTUIIa-
€TBCSI HEBIIOMHM, IIOJI0 SKUX CaM€ 3J0YMHIB HAETHCS
y 3BiTi, ajpke MONEepeIHIMH Ta HOBUMH BUMHEHHMH 3J10-
YMHAMHM Y IIbOMY BUIIJIKy MOXKYTb OyTH SIK YMHCHI, TaK
1 HeoOepeXKH1 3IIOUHHH.

3Bakarouy Ha I1e, OIBII JOIITFHUM, Ha HAIITY TYMKY,
M 9ac XapaKTepUCTUKH OCOOM EKOJOTIYHOIO pelH-
JUBiCTa BUKOPHUCTOBYBATH BiJIOMOCTI, IO CTOCYIOTHCS
HE 3apeecTPOBAaHUX 3JIOYMHIB, a 0Ci0, K 1X BUMHHIU
(abo x 3acymkenux oci0). Lle mo3Bosie OLIBIT TOYHO
OLIHUTH OKpeMi O3HakKH (y TOMY YHCIi W KpHMiHaJb-
HO-TIPABOBi) 3JIOYMHIIB TIEBHOI KaTeropii, MOPiBHATH
iX 13 3araJbHUMH XapaKTEPUCTHKaMHU OCOOM 3JTOUMHIS
Ta BU3HAYHUTH CHEIH(]IKY, 0 BiAPI3HAE TOCTIIKYBAHY
KaTeropiro 3JI0YMHITIB.

3a oiniiHUMH CTATUCTHYHUMH JTAHUMH, TIPOTITOM
2009-2019 pp. gacTka oci0, sKi paHimie BUNHIIN 3710~
YUHH, B 3araJIbHIA KUILKOCTI 0CI0, SIKi BUMHSIIA €KOJIO-
Ti4Hi 37104MHH, cTaHoBwia 15,7% (2291 3 13726). Yucno
0ci0, 1m0 BYMHWIN KPHMIHAJIBHO-TIPABOBHH PELUANB,
TOOTO CYyIMMICTh SKMX HAa MOMEHT BUMHECHHS €KOJIOTi4-
HOTO 3JI0YMHY He OyIa 3HITa Y1 IIoTallleHa, CTAaHOBMIIA 32
BeCh repiox gociimkenHs 637 ocib, abo ymmie 4,8% Bijg
yci€i KUTBKOCTI BHSBIEHHX EKOJOTIYHHX 3JIOYHHIIIB.

[ MOpiBHAHHS: aHAJOTIYHI TOKa3HWKH 3arab-
HO{ 37I0YMHHOCTI cTaHOBWiM y 2019 portri, BiAMOBIAHO,
32,9% Tta 21,8%, 1o HabGararo Oijiblle 3a MOKA3HUKU

65



Turlova Yuliia, Polishchuk Hennadii

éllllllnllll

2009 13 2014 20
. deILIJE BYHHANH IN0OYHHK B3 AKKE IZ".I'HH"ICTL'- HE 3HATA | HE NOralWeHa

Puc. 1. [Iutoma Bara oci0, siki paHinie BUMHSIIN 3JI0YMHU, TA THX, 3 IKHX
CYIMMICTh He 3HSITA i He MOramieHa, B 3arajibHii KiTbKOCTI eKOJOTiYHIX
3J104MHUIB, mpoTtsirom 2009-2019 pp.

Some indicators of the recidivism ...

30

CN]

= ]
n (=]

=
(= |

W

(]
2000 2010 2011 2012 J013

014 d01%  20le 201F 201 2019

Puc. 2. YacTka rpynoBoi CK/Ia10B0I YACTUHH €KOJIOTiYHOI 3JI0YMHHOCTI
npotsrom 2009-2019 pp.

€KOJIOTIYHOI 3JI0YMHHOCTI. SIK 3acBiAUyrOTH HaBEICHI
B TaOJNHWIlI BiIOMOCTi, 3MiHM TIOKa3HHUKIB PEUUIUBHOI
CKJIAIOBOI YAaCTUHH €KOJIOTIYHOI 3JI0YMHHOCTI MAaroTh
XBWJICTIOAIOHUH XapakTep i3 MakCHMaJbHHUMHU 3HAYCH-
HSIMHU YaCTOK BUSBJICHUX 0Ci10, IKi paHilIe BYMHSIIN 3710~
YHHH, a TaKOXK OCi0, 3 SKUX CYIUMICTh HE 3HATA 1 HE
norameHa, y 2011-2012 pokax, mofgambIIinM 3HUKEH-
HSIM JIO MiHIMaJbHOTO 3HaYeHHs y 2014 p. Ta mogaib-
I0T0 CTa0UILHOTO 3POCTaHHS. 3ayBaKMMO, IIO IPO-
TATOM OCTaHHBOTO POKY 3adikcoBaHE MaKCHMaJbHE
3HAUCHHS YaCTKHU JIETATBHOTO PEIUANBY B MOKAa3HUKAaX
€KOJIOTTYHOT 3JI0YMHHOCTI — 9,3%.

[TopiBHIOIOUM BIAMOBIAHI TMOKAa3HUKH TPYHOBOI
CKJIQJIOBOT YaCTHHM CepeJl EKOJOTIYHUX 3JIOYMHIIIB
Ta 0ci0, M0 BUMHWIN 3JIOYMHHU BCiX KaTeropii, mpots-
rom 2009-2019 pp. BapTO 3BEpHYTH yBary Ha iCTOTHO
OlIbIIIE 3HAYEHHS BiIMOBIIHOIO MOKA3HUKA CTOCOBHO
exoJoriyHux 3moumHiB — 23,1% mpotu 14,3% st
3arajbHOI 3JIOYMHHOCTI.

SIK BEITHO 3 HaBEACHOI HIDKYE JTiarpaMu, MOKa3HUKH
YaCcTKH TPYITOBOI CKJIAJI0BOT YACTHHU €KOJIOT1UHOI 3710-
YHUHHOCTI XapaKTepH3YIOThCSl BIIHOCHOIO (TIOPiBHSIHO
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3 3arajbHOI0) CTAOUIBHICTIO Ta BII3HAYAKOTHCA 10
2016 poxy HECyTTEBHUMU KOJIMBAHHSIMH.

[IpoTsiroM OCTaHHIX TPHOX POKIB CIOCTEPIra€ThCs
3HWOKEHHS BIAMOBIIHUX ITOKAa3HUKIB O MiHIMaJbHUX
3HaueHb y 2018-2019 pokax 1o 13,2%.

[ToniOHa TeHIEHINsl MpUTaMaHHa 1 3arajbHild 3710-
9uHHOCTI. Tak, y KOJEKTHBHIA MOHOTpadii «31mo4ynH-
HICTh B YKpaiHi: pakropu, TenaeHuii, nporumis (2002—
2014 pp.)» HaBexeHo Taki nokazHukw: 2002 p. — 29,1%,
2014 p. — 11,6%". 3ayBaxxumo, 1110 B ITOJAIBIIOMY 15T
TeHIeHIis 30epiraeThes: y 2019 p. yacTka BUSIBICHHX
0Ci0, sSIKi BYNHWIIH 37I0YMH y TPyIIi, CTaHOBIIA 6,9%.

IToka3HuKY, IO XapaKTePU3YIOTh BUNHEHHS €KOJIO-
TIYHUX 3JIOYUHIB y TPYIi, CYyTTEBO PI3HATHCS 3AICHKHO
BiJ BUAY nocsranHs. 3okpema, T.B. KopHsikoBa Bka3ye,
0 3a TIONEPEAHBOI0 3MOBOIO TPYIOK 0Ci0 BUMHEHE
Maibke KokHe Tpere (31%) He3akOHHE ITONIOBAHHS,
KOXKHE 4YeTBEpTe-II'ITe HE3aKOHHE 3aiHSATTA PUOHUM,
TBapHHHUM a00 1HIIIMM BOJHUM JOOYBHHUM ITPOMHUCIIOM

10 Kymukx O.I., Haymosa 1.B., boBa A.A. 3mounnHicTs B YkpaiHi: (hak-
TopH, TeHaeHii, nporumis (2002-2014 pp.) : monorpadis. Kuis : JJTHAIL
MBC VYkpainn, 2015. C. 274.
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Tabnurs 2

KinbkicTh 0cid, ki BUMHSIN €KOJIOTIYHI 3JI0YMHH Y CKJIAAi IPYNH, OPraHi3oBaHOI rpynu
4M 3JI0YUHHOI opranizauii nporsarom 2009-2019 pp.

Ycboro BUsIBIICHO : . Y c1fnazu TpynH
Poxu ocio, ﬂ.Ki BUHHIIN - ZpT}.rlrl[.nyacﬁl(()‘]i?]n()lqolf:igili::;r?:{(: 3a y4acTi HeMOBHOIITHIX TiIBKH
€KOJIOTTYHI 3JI0YUHHI sani (3miLaHol rpynu) HENOBHOJITHIMHU

2009 1719 492 8 12 3
2010 1472 374 0 23 3
2011 1666 437 8 19 0
2012 1862 524 6 27 5
2013 1413 355 8 12 0
2014 1194 326 2 26 7
2015 1003 236 3 9 2
2016 765 196 5 8 0
2017 938 169 16 4 2
2018 964 127 3 5 2
2019 730 96 10 0 0

Pazom 13726 3332 69 145 24

(23,7%) 1 He3akoHHa mopyoOKa icy (22,5%). Ane mumie
y 12,2% BunankiB He3akOHHE BUIOOYBaHHS KOPHC-
HUX KOMaJHH OyJ0 BUMHEHO 32 MONEPEAHbOI0 3MOBOIO
rpynoo oci0 (3a IHIIMMHU CKJIaJaMH 3JI04MHIB y cdepi
HABKOJIMIIHBOTO IPUPOAHOTO CEPEIOBUILA HE BUSBIIEHO
(hakTiB rpynoBOro BUUHEHHS 37104HHY)' .

Bomnouac O.B. MenbHEK, SKa JOCTIDKyBajga 3710-
YHHHE 3a0pyJHEHHS NOBKUDLIA, TaK IOSICHIOE HE3HAYHY
YacTKy TPYIOBOI 3JIOYMHHOCTI 3a II€I0 KaTeropiero
crpaB: «OdiliitHa CTaTHCTHKA HE € MOBHICTIO aJeKBar-
HOIO peaisM BUMHEHHS 3JI0YMHAM JaHO1 KaTreropii, ajpke
X04ya BUJAaHHS HE3aKOHHOTO PO3MOPSIKEHHS, 110 MpH-
3BOJMTH JI0 3a0pYyIHEHHSAM JOBKULIS a00 K CTBOPSHHS
TaKoi 3arpo3u, 3MIACHIOETBCS CITY»K00BOIO 0CO0O0I0 (sTKa
3a HE3aKOHHE BUKOPHCTaHHS HasBHUX B HEl NMPaBOBHX
MOXITUBOCTEH 1 MPUTATYETbCA IO BiAMOBITAIBHOCTI),
(haxkTHYHE BUKOHAHHS Oe3mocepenHixX [Hii, SK mpaBwIIo,
3MIUCHIOIOThCS IHIIMMU ocobamu. JlocmimpkeHa HaMu
MPaBO3aCTOCOBHA MPAKTHKAa CBIAYUTH PO BiACYTHICTH
BHIIAJIKiB TIPUTSATHEHHS JI0 BIMOBITAIILHOCTI Oe3rmoce-
penHiX BUKOHABLIB 3JI0YMHIB JaHO1 KaTeropii. [Ipu upomy
MOTPiOHO BUXOAUTH 3 TOTO, L0 MiAIEINH Ta 1HIIIa 0c00a,
SIK1 BUKOHAJIM PO3IIOPSIXKEHHS CITyK00BO1 0COOH Ta YCBi-
JOMITIOBAJIM MOTO 3JIOYMHHHUNA XapakTep, € CIiBy4acHH-
KaMU 3JIOYMHHOI i1 CITy>K00BO1 0co0U. Y TOIOHNX CHUTY-
alisgx cama ciy0o0Ba 0coba BHCTyHae sIK OpraHizarop
BUMHCHHS 3704MHYy. KpuMmiHallbHA K BIAIMOBINAIBHICT
0ci0, SIKi BUKOHYBAJIM PO3IOPSAIKEHHS C1y>KO0BOi 0CO0H
mpo 3a0pyaHeHHS 00’€KTiB NPUPOAHOTO CepeloBHUIIA,
MOX€ HACTaTH B TUX BUIMAIKaX, KO BOHU YCBIOMIIIO-
BaJIM ICTUHHUH XapaKTep BUIAHOTO Hakazy. Pasom i3 Tum
CYJOBO-CIIi/lya TIPaKTUKa M€ NUISIXOM BU3HAHHS TaKUX
BHMKOHABILIIB 0CO0AMH, 110 TisJIX HEBUHHO» 2.

! Kopusikosa T.B. KpumiHomorivmi 3aca i 3ar00iraHHst OpraHaMu IpoKypa-
TYPH 3I0YMHaM IPOTH TOBKULIA : MoHOTpadist. Kuis : Iu FOpe, 2011. C. 248.
2 Memsauk O.B., Tomimyk I.C., Jlepuenko 10.0. 3amoGiranusi 3yo-
YMHAM 100 3a0pyaHeHHs MOBKULI B Ykpaini: Monorpadis. Kuis :
TOB «HBII» Intepcepsic, 2014. C. 109-110.
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[Tonpu neBHMIA HE30Ir OMIHOK OKPEMHUX JTOCIIIHH-
KiB CTOCOBHO DPO3MipiB TPYHOBOi CKIAJOBOI YaCTHHU
cepell OKPEeMHX KaTeropiii eKOJOTriuyHHX 3JI0YHHIIIB,
MO)KHA BH3HAUUTH 3JI0YMHU, 33 SKAMH HaWdacTiiie
3aCY/DKYIOTBCSI OCOOM 32 BUYMHCHHS CKOJOTIYHHX 3JI0-
YUHIB y ckiaal rpynu. Lle — 350unHM, 1110 MOB’sI3aHi
3 NPOTUIIPABHUM 3aBOJIOAIHHAM NPUPOTHUMH pecyp-
caMmy, IiepeyciM He3aKOHHE MOJIIOBaHHS Ta HE3aKOHHE
3alHATTS PUOHUM, 3BIpUHHM a00 IHIIUM BOJIHUM
no0yBHUM npomucioMm (52,1%), He3zakoHHa mopyOka
Jicy (26,4%) Ta nopyuieHHs paBUl OXOPOHHU 260 BUKO-
puctanus Hagp (18,6%)"°. T'pymoBuii xapaktep mux
3JI0YMHIB MOXKHA TIOSICHUTH OCOOJHBOCTSIMH BUMHCHHS
3a3HAYCHUX MOCATAHB, SIKi YaCTO MOTPEOYIOTh Y3romKe-
HUX KOJICKTUBHUX il CIiBy4aCHHKIB.

[MpuBepTaroTh yBary OAWHWYHI BHIIQJAKH BUSBICHHS
0ci0, sIKi BUMHSUIM €KOJIOTIYHI 3JI0YMHHU Y CKJalli opra-
HI30BaHO1 TPy YW 3J04YMHHOI oprasizauii. Tak, mpo-
arom 2009-2019 pp. Oyno BusiBieHo suiie 69 Takux
oci6, mo cranoBmio 0,5% Bin yciei KiIbKOCTI €KOoJOo-
TiYHUX 3JI0YMHLIB. BapTo Takox 3BEpHYTH yBary Ha Te,
110 >KOJTHOTO OPraHi30BaHOTO YIPyIMOBaHHS 3 MIXperio-
HaJbHUMHU 3B’S3KaMU 44 3JI0YMHHOI OpraHizanii npors-
TOM aHaJi30BaHOrO Nepioay HE BUSIBIEHO.

Hesenukoro € if 4acTka eKOJIOTIYHUX 3IOUYNHIB, BUH-
HEHUX y 3MilIaHii, ToOTO 3a y4acTIO HETOBHOITHIX,
rpyni. Iloka3HMKH, IO LTIOCTPYIOTH KiJIBKICTH OKpe-
MUX KaTeropiit ocib, siki BUNHAIOTH €KOJIOT1UH1 3JI0UNHU
y IpyIi, HaBeIeHO B TAOJHIII HIKYE.

[inkoM oOueBMAHO, IO 3a3HAY€HAa CTATUCTHKA HE
Bif0OpaXka€ MOIIWPEHOCTI OPraHi30BaHOI E€KOJOTiYHOT
3JI0YMHHOCTI, MPO ICHYBaHHS Ta PO3BUTOK SKOi CBil-
yarhk okpemi myOuikanii y 3MI ta nymku HaykoBLiB-(a-
xiBuiB. 3okpema, Ha aymky [.C. Ilomimyka, B YkpaiHi

13 Typsosa FO.A. Exonoriuna 3104iHHICTE B YKpaiHi: KpUMiHAIBHO-TIpa-
BOBI Ta KPUMIHOJIOTI4HI 3acaau npoTumil : MoHorpadis. Kuis : 3nanus
VYkpainu, 2018. C. 180.
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BIJICYTHS Jli€Ba Ta IiJIECIPAMOBaHa MPOTHIISI OpTaHi30-
BaHIH CKOJIOTIYHIM 3JI0YMHHOCTI, a/pKe TPaBOOXOPOHHI
OpPTaHW pearyroTh JHUINE HA SBHI (aKTH MPaBOIOPY-
[ICHb, B OCHOBHOMY CTOCOBHO O€3pOOITHHX MICIICBHX
MEIIKAHIIIB, SKi TAKAM YHHOM HAMararoThCs 3apOOHTH
Ha CBO€ iCHyBaHHs. UJIeHW K OpraHi3oBaHHX yrpyIo-
BaHb y cepy mil MPaBOOXOPOHHHX OPraHiB Ta CYIIB
MPAaKTHYHO HE HMOTparvIsioTs* (Tab. 2).

OpranizoBaHa 3JI0YMHHA JiSUTBHICTH TaKUX O0Ci0
XapaKTepPU3yEThCsl HEOAHOPA30BHM, MOBTOPHHM BYH-
HEHHSM CKOJIOTIYHHMX 3JI0YHMHIB Ta mpodecioHamiza-
i€ YaCTHUHM 3JIOYMHIIIB Ii€l Kareropii. Bapro 3ayBa-
JKUTH, [0 YTBOPEHHS TPYI 3JIOYMHIIIB-TIPOECiOHaTIB
€ Pe3yabTaToM crenr(igHOT TEHACHIIT PO3BUTKY €KOJIO-
TIYHOT 3JIOYUHHOCTI — TpaHchopMarlii (BHACTIIOK Oe3-
KapHOCTI Ta BHCOKOi MPHOYTKOBOCTI Ii€l MisUTHHOCTI)
MOTHBIB 3a0e3IedeHHs CiM 1 HaltHeoOX i THIIINM (HaIrpH-
KJIa]], TPOJAYKTaMH XapuyBaHHS — pHOOIO Ta TUYHHOIO;
JPOBaMH JIJIsl OTIAJICHHSI 1 T. 1H.) Y MOTHUBH 30aradeHHs.
Tak, «mpodeciiini» OpakOHbEPH HaWyacTimie IiFOTh
CIUIBHO, MaIOTh CBOT TPAHCIIOPTHI 3aCO0H, BETHKY KiJTb-
KiCTh 3200pOHEHUX 3acO0IB JIOBY, HAIATOJKCHI CXeMH
peaizaiil He3aKOHHO 100yTOi pUOM Ta MOPEpPOAYyK-
TiB (ikpa, kpeBeTkH). CIpHUAIOTh 3JI0YHHHOMY Oi3HECY
oco0u, SIKi CIeIiali3yIoThcsl Ha Tiepepooi (30epiranHi
B CIeHialbHO O0ONaJHAHMX MOPO3HJIBHUX KaMmepax,
3aCONIIOBaHHI W KOIMYCHHI) Ta MONANBIIIN peaizarii
PUOHOT MPOAYKITIi.

[Ipodecionamnizamis  KPpUMIHAIEHOI  AKTHBHOCTI
y cdepi ekosorii MoB’s13aHa 3 ii eKCIIOPTOM 3a MEXi Aep-
KaBH Ta HaOyTTSIM OPH LBOMY XapakTepy TpaHCHAIL[O-
HaJIBHOI OpraHi3oBaHoi 3m0urHHOCTI. OCOOIHMBO CKPABO
[le 3aCBIYYIOTh MacIITaOHI HE3aKOHHI MOPYOKH JIicy
B 3aXiJJHUX PerioHax YKpaiHdh 3 MOJaJbIIAM BHBE3CH-
HAM JlicomMaTepiany KOHTpaOaHIHUM IIIISIXOM, a TaKOXK
HE3aKOHHE BHIOOYyBaHHS OypIITHHY B YKpaiHCHKOMY
[Momicci. Anami3 mKepen KpUMiHOJIOTIYHOT iH(OpMalii,

14 Tomimyk I'.C. {010 KPUMiHONOTIYHOI XapaKTEPUCTHKU OpraHi3oBa-
HOT €KOJIOTIYHOI 3JI04MHHOCTI. BopoThOa 3 OPraHi30BaHO 3JIOUMHHICTIO
1 Kopymiieto (Teopis i mpakruka). Kuis. 2008. Bum. 18. C. 224.

68

Some indicators of the recidivism ...

IO 3aCBIIYYIOTh IHTEHCHUBHICTD 1 MOIMUPEHICTH KPHMi-
HAJILHUX TPAKTHK, TOB’SI3aHUX 13 HE3aKOHHOK MOpYyO-
KOIO JIiCYy Ta HE3aKOHHHM BUIOOYTKOM OYypINTHHY, Ja€
MiJICTaBY U BUCHOBKY, IIIO TaKa JisUIBHICTH MTOBHOKO
MIpOIO BIJIOBIJIA€ O3HAKaM «3JIOYHHHOTO TPOMHCIY»
(CHCTEeMaTHYHICTh, BHUCOKAa NPUOYTKOBICTH, TepIAMe
CTaBJICHHS CYCIIJIbCTBA, JICTABHICTh TaKol JISUTHOCTI
Y BHITIQJIKY JICP>KaBHOTO JIIIICH3yBaHHS, TPAHCHAIIIOHAJb-
HHUH XapakTep), 0 TAKOK BH3HAYAE BHCOKY CYCIUIbHY
HeOe3IMeYHICTh 3a3HAUCHUX TTOCSTaHb.

BucHoBkn

OTxe, TOMHPEHICTh TPYHOBOi, B TOMY YHCII Opra-
HI30BaHOI, €KOJIOT1YHOI 3JIOYMHHOCTI B YKpaiHi € yxKe
3Ha4HOI0. [IpoBemeHe MOCHIPKEHHS 3acBiT4ye ICHY-
BaHHS MacHITa0HOI TPYIIOBOI CKIAJA0BOI YACTHHH E€KO-
JIOTIYHOI 3J0YMHHOCTI, SIKa Ma€ HalHeOe3meuHImmi
XapakTep Ta NMPOTHIIS sKid HaOyBae B Cy4acHHUX YMO-
Bax 0coOmuBOro 3HaueHHsA. OYEeBUAHO, IO 3a3HAYCHA
cHUTYyaIist HoTpedye it aIeKBaTHOTO 3aCTOCYBaHHS 3aXO0-
JIiB KPUMIHAJIHLHO-TIPABOBOTO BIUTUBY, MiJl SKAM pPO3Y-
MIETBCS TISUIBHICT JCPKaBH B 0CO0I YIIOBHOBAYKCHHUX
OpTaHiB MIOI0 pearyBaHHs Ha (PaKTHIHO BYMHEHI MOCS-
TaHHS IDIIXOM BCTAaHOBIICHHS KPHMiHAIEHO-TIPABOBUX
HOpM, 5IKi 3a00pOHSIOTH TaKy MOBEIIHKY Ta mnepeada-
YaloTh BIAMOBIAHI MIpW TOKapaHHs Ta IHINI 3aX0au
KPUMiHAJIFHO-TIPABOBOTO XapaKTepy CTOCOBHO MOPYII-
HUKIB TaKWX 3a00pOH, a TaKoK (PaKTHUHY TISUTbHICTH
MPaBOOXOPOHHUX OPraHiB, CIPSIMOBaHY Ha MPaKTUIHE
3aCTOCYBaHHS C(OPMYITEOBAHUX Ha IEPKABHOMY DPiBHI
3ac00iB IPOTHIIT 3a3HAYCHUM TIOCSATAHHSIM.

VABNAETHCS, IO HABENCHI BUILE PO3PaXyHKH LIONO
PELUANBHOI Ta TPYHOBOi CKJIaJ0BOI YaCTHHH E€KOJOTId-
HOI 3JJOYMHHOCTI BUIIPABIOBYETHCS, ITO-TIEPIIIE, 3aBIaH-
HSAMH IX THIIOJOTI3allil 0ci0, AKI BUMHSAIOTH BIIITOBIIHI
3JI0YMHH, B HAYKOBUX 1 MPAKTHYHHX IIIIIX, MO-APYTE,
MOSICHEHHSIM ~ JICTepPMiHAIl  3JI0YMHHOT TMOBEIIHKH,
MO-TPETE, PO3POOKOI0 e(PEKTUBHHUX 3aXOdiB 3amo0i-
TaHHS 37I0YMHAM JIaHOT KaTeropii.
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Issues of legal status of the participant of legal relations regarding turnover
and processing of personal data

Feyer Oleksandr
Postgraduate of the Department of Administrative, Financial and Information Law
of Uzhhorod National University, Ukraine

Ukraine takes its direction progressively to the information-oriented society that needs a valid information
legislation. It consists of reforming the public law order and adjusting the social information relations at the state
level; legal formalization of the most important legal norms of participants’ behavior; constitution of the legal
mechanism to protect legal rights and to execute duties. As contemplated in the concept of reforming Ukrainian
legislation in the public information relations sphere, one of the directions of reforming information legislation
is not only the ensuring legislative regulation of national information resources legal regime that must be defined
at the level of a state doctrine, but also a legal status regulation of legal relations participant of a circulation
and a processing the identity details. It is established that the legal status of legal relations subjects in relation
to the identity details circulation and processing is dissimilar for each of them have its particular function. That
is why the individuals who use specific rights in every particular case will discharge responsibilities the same as
information relations subjects do. The authority of the database owner is investigated; rights and obligations are
defined. Emphasis is placed on the fact that the subject of law is one of the basic categories of both general law
theory at all and information law in particular. Several approaches to the subjects of information legal relations
given by some scientists were analyzed. Basic rights and responsibilities of the personal details database owner were
described. Obligation of the personal data protection by the information legal relations subjects was considered from
the perspective of the rights and duties system. It is the presence of the subject in the structure of legal relations that
is placed in law enforcement processes basis that add the regulator of social relations status to the legal proposition.

IuTanHsa NPaBOBOIO CTATYCY YYaCHUKA NMPABOBiTHOCHH
1(0/10 00iry Ta 00po0KH MepCcoOHATIBLHUX JaAHUX

Deep Onexcanop leanosuu

acnipanm xagedpu adminicmpamuero2o, Qinancosoeo ma iHgopmayilinoeo npasa
Yorceopoocvrozo nayionanvroeo ynisepcumemy, Ykpaina

Beryn

YpaxoByroun, mo Oyab-sKi MPABOBIIHOCHHHA — II€
BiTHOCHHHU M)XK KOHKPETHHMHU 0CO0aMH, SIKI TIPAIIOIOTh
3 iH(popMaIli€r0, KUTbKICTh Cy0’€KTIB TYT MOXe OyTH
pi3Ha, 3aJIEXKHO BiJl XapakTepy Ta CKJIAIHOCTI iH(Op-
MaIifHUX TPaBOBITHOCHH, aJie He MEHIIe JBoX. Bigmo-
BIJTHO, CTOpIiH, SIKi 3MIHCHIOIOTH CBOT IpaBa B iH(popMa-
HiitHii cdepi, TakoK Mae OyTH He MEHIIE ABOX .

Ha nymky odaxiBuiB y cdepi inpopmaruku, mpo-
nec nepenadi iHpopmalii BumMarae 000B’sI3KOBOT HasB-
HOCTI JIBOX €JIE€MEHTIB: TOTO, XTO IEPEIAE, 1 TOro, XTO
npuiiMae. TiTbKH HasIBHICTB TOTO, 1[0 MEpeaae, i Toro,
10 MpUMaE, YTBOPIOE, K MPHMHATO TEIEp TOBOPHUTH,
cUCTeMy 3B’sI3Ky, B SIKiH MOXIIMBa mepenada iHGopMma-
mii’>. JTomamo, mo TpeTiM OOOB’SI3KOBHM €JIEMEHTOM,
SIKHI HA3WBAIOTh Y BIAMOBIIHUX CHCIAbHUX JIKE-
pelax, € CeperoBHIIE, Y AKOMY BiIOyBaeThCs IepeHe-
ceHHs iH(opMarii BiJi OJHOTO eJIeMEHTa 0 IHIIOrO,
OCKIUJIBKH TIpoIieC MepeHocy iHdopMariii y mpoctopi Mae

! Koxanoscbka O.B. Cy6’extn Ta 06’ exTH iHpOpMaiiiHuX MPaBOBiIHO-
CHH B Cy4acHiil paBoBiil nokTpuHi. Bicnux Kuiscvkoeo nayionanvhoeo
yuisepcumemy im. T.1. llesuenxa. Cepis «FOpuouuni nayxkuy, Ne 67-69.
2005 p. C. 51-54.

2Tlerposuu H.T. IToroBopum 06 urpopmaimu. Mocksa, 1973. 182 c.
C.74.
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MICIe TIJIBKU TOJI W TUIBKH TOJI, KOJH 1151 iHopMarris
NPUIMAETHCS CIIOKMBAUYEM 1 MOKE BHSBHUTHCS TUTBKU
B IOEOHAHHI 31 CIOKMBa4eM. bBinpIie TOro, mMiHHICTH
iHpopMarii He OmHAKOBA JUIS PI3HUX KOPUCTYBayiB.
TakuM 4MHOM, HEMa€e CEHCY TOBOPUTH Mpo iH(OpMa-
THUBHICTH OyJIb-sIKOTO Jpkepena iHdopMarlii (KHATH, Kap-
THHH, paJiionepenadi, JTOIChka MOBa), SKIIO HE BKa3a-
HUH crioxuBay i€l iHdopmarrii, Xoua O TIMOTeTUYHUH,
1 TIO-JIpyTe, MiHHICTh YM 3MICTOBHICTh 1H(pOpMAIi, Ky
OTPUMYIOTH BiJI JDKepela, He € MOCTIHHO BEJIMYUHOIO,
10 BU3HAYAETHCS [DKEPEIOM, a 3aJISKUTDh BiJl CIIOXKH-
Baua iH(popmarrii.

[IpaBoBwuii cratyc cy0’€KTiB HE OTHAKOBUH, OCKUTBKU
KOXKEH 13 HUX BHUCTYIIA€ Y CBOi OCOONHBIH poOIIi, TOMY
0co0H, sIKi B KOXKHOMY KOHKPETHOMY BUTIAJIKy OyAyTh
KOPHUCTYBAaTUCS KOHKPETHHMH TpaBaMH, HECTUMYTh
1 O0OB’sI3KM SIK CyO’ €KTH 1H(QOpMAIIHHUX BiJHOCHH.
Orxe, 3 OISy Ha BUKIAJEHE MeTa JaHOI CTaTTi —
JIOCITIIUTH MTUTAHHS PABOBOTO CTATYCY BOJIOIIHHS 0a3n
MEepCOHANBHUX JAaHUX SK YYacHHKA IIPABOBIIHOCHH
3 00iry Ta 00poOKH MEPCOHABHUX JTaHUX.

Buxusag ocHoBHOro MarepiaJy

AHaJi3 3apy0iKHOTO 3aKOHOIAaBCTBA 3aCBIIUYE, 110
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YUMAJIO KpaiH TOTPUMYIOThCS KOHIIETIIIT, 3T1THO 3 SIKOIO
3aKOHH TIPO 3aXHCT MEPCOHAIBHHX JaHUX 3aCTOCOBY-
FOTHCS TUTBKHU 10 Qi3nvHUX 0ci0. [IpoTe icHyroTS 1 1HII
migxoau. Tak, Mi»kHapoHI pekoMeHallii Paau €Bporun
3 MATaHHS O00pOOKH MEPCOHATBLHUX JaHUX Mepeadava-
I0Th JUIS JIepKaB-ydacHuIb Paan €Bponu MOXKIHUBICTH
MOIIUPIOBATH MPHHIWIHN PexomeHnmamiii Ha naHi, 110
HaJIeXaTh rpymnam oci0, acolialisiM, yCTaHOBaM, KOMITa-
HIsSIM YM 1HIIAM OPTaHi3allisM, SKi CKIQIal0ThCs MPSIMO
abo0 omocepenkoBaHo 3 (I3MYHUX 0CI0, HE3aJIeKHO BiJ
TOTO, BOJIOMIFOTH YH Hi I1i OpraHi3arlii cTaTycoM IpHIuY-
HOT ocoOu. B yMoBax 3MiHU CTaBJICHHS JO MPHBATHOI
BJIACHOCTI Ta COIAJIbHO-CKOHOMIYHOTO CTAHOBJICHHS
IUISL Iep)KaBH BXJIMBHM € MUTAHHS MPO BKJIFOYEHHS
Ipyn ocid 10 00CATY TOHATTS «CyO’€KTH BiTHOCHH,
MOB’sA3aHUX i3 OOpPOOKOIO IEPCOHANBHUX JTaHUX .

[IpaBOBiTHOCHHH, MO CKJIAJAIOTHCSA 13 TPUBOIY
MEPCOHALHUX JaHUX TPOMAJISH, JOCUThH Pi3HOMAHITHI.
BoHu yTBOpIOIOTH OKpeMHuH, crienupiyHHA MPaBOBUN
IHCTHTYT, Cy0’ €KTUBHHI CKJIA/I IKOTO JIOCUTH IIHPOKHIA.
[Ipu 11bOMyY mpaBOBHIA CTAaTyC Cy0’€KTIB HE € OJHAKO-
BHM, OCKIJIbKH KOXKEH 13 HUX BUCTYIIA€ y CBOTH 0coOIH-
Biid poui (IIpH IbOMY MOXKITUBE i IMOETHAHHS JICKITBKOX
Cy0’€KTiB IUX MPaBOBITHOCHH, BHU3HAYCHHX YHHHUM
iH(pOpMaIiHAM 3aKOHOAABCTBOM), TOMY OCOOH, sKi
B KOXXKHOMY KOHKPETHOMY BHUIMaJIKy OyIyTh KOPHUCTYyBa-
THCS KOHKPETHUMH IPaBaMH, HECTUMYTh 1 000OB’S3KU
came K cy0’eKTH iH(OpPMaIiHHUX BiTHOCHH.

VY niteparypi 3a3Ha4a€THCA, IO B MPAKTHUHIHN iHOP-
MaIifHO-TIPaBOBI¥ JISUTBHOCTI 1HOMI TIOHATTS Cy0’€KTa
iH(pOpMaIfHOTO MpaBa MOIUISIETHCS Ha JIBI KaTeropii —
cy0’exTanpaBaTacy0’ekTa 000B’ I3KiB B IHPOpMAITIHHII
ctepi. Oanak, Ha o M. Pacconosa, cy0’exT iHpOp-
ManifiHOro MmpaBa — Iie KOHKPETHa 0c00a, sKa Ma€ JIHIIe
iH(popMalliliHi TpaBa, aje He Hece 000B’ s3KiB. Cy0’eKT
000B’S3KiB Yy ITbOMY BUIIAJIKY — I1€ 0c00a (CKaKiMO, po3-
POOHUK MpOrpamMu, alrTOPUTMY, BIAMOBIIAY Y Cyai), AKa
Hece TINbKKM O0OB’S3KH, MPOTE MOXE KOPHUCTYBATHCS
HE3HAaYHUM KOJIOM MpaB a0o 3a MEBHUX YMOB B3araji He
KopucTyeThesi mpaBamu®. Takuit moxin cy6’exra npasa
1 cy0’exta 00OB’s3KiB y cdepi iHPoOpMaIiiiHO-TIpa-
BOBOi JISUTBHOCTI, Ha JyMKY Ha3BaHOTO aBTopa, HeE
3aBXKIHM € OOIPYHTOBAHUM Yy pe3yJIbTaTi HEPO3PUBHOTO
3B’s13Ky iH(pOpMALifiHUX TpaB i 00O0B’s3KiB B3araii’.
Ha mymxy O. KoxaHOBCBHKOI, 10 yYacHHKIB iH(popma-
IHHUX MPaBOBITHOCHH MOXKYTh OyTH BIIHECEHI i 1HIII,
KpiM Ha3BaHMX BHIIE, Cy0’€KTH. [XHE KOMO B TIpomeci
BJIOCKOHAJICHHS Ta PO3BUTKY 1H(QOPMAIIIHHOTO 3aKOHO-
JIABCTBA IMOCTIHHO pOo3IUprOeThes. KpiM Toro, mpak-
THYHO KOKEH 13 CYO’€KTIB MOXE BHCTYIATH YYacHH-

3 BapanoB A.A., BpeokkoB B.M.bazanos }0.K. IIpaBa wuenoseka
U 3all[UTa NePCOHANbHBIX NaHHBIX. Kues : [ocynapcTBeHHBIH KOMUTET
cs3u 1 mH(opmaruu Yipaunsr, 2000. 280 c. C. 86.

4 PacconoB M.M. UndopmanronHoe npaso : yuebHoe mocodue. Mocksa,
1999.400 c. C. 43.

’ Koxanoscbka O.B. Cy6’extu Ta 06’€xTH iH(MOpMAIiiHUX MPABOBIAHO-
CHH B Cy4acHiil npaBoBiif nokTpuHi. Bicnux Kuiscvkoeo nayionanvbhoeo
yuisepcumemy im. T.1. llesuenxa. Cepis «FOpuouuni nayku». Ne 67-69.
2005 p. C. 51-54. C. 52.
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KoM iH(OpMAIITHUX TIPaBOBITHOCHH, SIKi CKIIaIal0ThCS
B Di3HHX cdepax CYCIJIBHOTO JKATTS 1 MisTBHOCTIC.
3akoH Ykpainu «IIpo 3axucT nmepcoHaapHUX JaHIX»
HE BUAUISE YITKAX KPUTEPIiB, SKi JO3BOJSAIOTH OXa-
paKTepu3yBaTH Cy0’€KTa SK yYaCHHUKA JOCIIHKyBaHUX
HaMH MPABOBIJHOCHH (HANPHUKIIA[, 13 TOYKH 30py BiKY,
00csATYy TPaBO3MATHOCTI Ta Ji€37]aTHOCTI, TPOMaJsH-
CTBa TOIIO). 3TiHO 31 cTarTero 4 3akoHy Ykpainu «IIpo
3aXUCT MEPCOHAIBHUX JaHHUX» Cy0’€KTaMu TpPaBOBIJI-
HOCHH, TIOB’SI3aHHX 13 IEPCOHANLHAMH TaHUMH, €:

1) cy0’€exTH MepCOHANLHUX JaHUX — (i3UYHA 0c00a,
MIEPCOHAIIBHI JIaH1 SIKOT 00pOOJISIOTHCS;

2) BOJIOZIICTIH TTEPCOHALHUX JaHUX — (i3uvHa 200
IOpUINYHA 0c00a, sIKa BU3HAYAE METY 0OpOOKH mepco-
HAJIBHUX JTAHWUX, BCTAHOBIIOE CKJIAJ IINX JAaHHUX Ta IIPO-
Hexypu ix 00poOKH, SKIIO 1HIIE He BU3HAYECHO 3aKOHOM;

3) pO3MOpPSIHUK IMEPCOHANBHUX AaHUX — (pi3mdHa
YU IOPHINIHA 0C00a, SIKi BOJIOALIBIIEM ITEPCOHATEHUX
JaHUX a00 3aKOHOM HaJIaHO MPaBO OOPOOIATH Ui JaHi
BiJ IMEHI BOJIOIIIBILS;

4) Tpers ocoba — Oymb-ska ocoba, 3a BUHITKOM
Cy0’€KTa TEepPCOHAJIBHUX MaHWUX, BOJONUIBLS YU PO3-
MOPSITHUKA MEPCOHANBHAUX NAHUX Ta YIIOBHOBAKEHOTO
BepxoBHoi Pagu Ykpainu i3 npaB JIOIWHH, SKid BOJO-
OUIBIIEM YH PO3HOPSITHUKOM IIEPCOHATIBHUX HTaHUX
3IIHCHIOETECS Mepeaada epcoHaNbHIX JaHHX;

5) ynoBHOBaxxeHHi BepxoBHoi Paam Vkpainu i3
NpaB JIIOAWHU — YINOBHOBa)XCHHH ICp)KaBHHUI OpraH
i3 MUTaHb 3aXUCTy MEPCOHAIBHUX NAHHUX (y KOHTEKCTI
JTAHOTO 3aKOHY).

Crin Bim3HaunTH, mo B. Konmuios, rpyHTyHOYHCH Ha
CHeIiabHO PO3po0JIeHI HUM Momeni iHdopMarliifHoT
chepu, BUIISE OCHOBHI IpynH cy0’€KTiB iHpOpMAITii-
HUX TPaBOBIIHOCHH, a came: 1) BUpoOHHKH, 200 TBOPII
iH(opMallii, B TOMy YHCITi aBTOPH; 2) BOJOAUIBII iH(pOP-
Marii (indopmariiHi 06°€kTn); 3) criokuBayi iHGopMa-
wii®. Jlexiapka wiacuikartifi cy0’eKTiB MMpaBOBiIHO-
CUH Ja€ThCS aBTOPOM Y IOETHAHHI 3 aHATI30M iXHBOT
TOBEJIIHKH, TIOB’s13aHO1 3 iHpOpMaLiHHUMK 00’ €KTaMu
MIPAaBOBIJHOCHH B iH(opMaIliitHiii cdepi. 3a 10MOMOTror
i€l Mojeni, Ha HOro JyMKy, JIETKO JOCTIJIUTH TOBe-
JIIHKY CYO’€KTIB TPaBOBIIHOCHH 3aJIGKHO BiJl BHIIB
1 crmoco0iB BUPOOHHMIITBA Ta TIEPETBOPSHHS ¥ OpraHi3a-
1ii indopmarrii Ta iHGopMaIIHHUX 00’ €KTIB 1 MPOBECTH
Kaacudikamiro iHhpopMaiiHUX IPaBOBiAHOCHH’.

Kepyrouuch  knacudikamiero, 3ampornOHOBAHOIO
B. KonmunoBuM, MOXHa BUIIJIMTH TaKi IPyHy cy0’€KTIB
iH(hOpMaIIfHAX MPABOBITHOCHH MIOAO TEPCOHATIBHHUX

¢ KoxanoBcbka O.B. Cy6’extu Ta 06’ ekt iHOOPMALIHHAX MPABOBIIHO-
CHH B Cy4YacHiif npaBoBiil fokrpuHi. Bicnux Kuiscvbkozo nayionanvnozo
ynieepcumemy im. T.I [llesuenxa. Cepisn «FOpuouuni naykuy. Ne 67-69.
2005 p. C. 51-54.

"TIpo 3aXHCT MEepCOHANbHUX HaHuX : 3akoH Ykpainu Bix 01.06.2010.
Odiu. Bua-so, Kuis : ITapnam. Bua-Bo. 34 c.
8 KombuioB B.A. MHdopmaioHHoe mpaBo :
512¢.C. 132.

° Koxanoscbka O.B. Cy6’extu Ta 00’ ekTH iH(pOpMALiiHUX NPaBOBiAHO-
CHH B Cy4YacHiif npaBoBiil fokrpuHi. Bicnux Kuiecvbkozo nayionanvhozo
ynieepcumemy im. T.I [llesuenxa. Cepisn «FOpuouuni nayxuy. Ne 67-69.
2005 p. C. 51-54.
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JaHux: 1) Cy0’€KT TEepCOHANBHHUX JaHUX — (i3udHa
ocoba, sKa BHUCTyIIa€ BHPOOHHKOM II€PCOHAIBHUX
JaHWUX; 2) BOJONIIBIN 0a3 TMEPCOHAJIBHHUX JAHHUX, K
iH(popMaLiiHUN 00’ €KT TIEPCOHANBHUX NaHWX; 3) CIo-
JKUBa4l TEPCOHANBHUX NaHUX, SKi 3IIHCHIOIOTH 0e3-
mocepenHid 00ir Ta 00poOKy MEepPCOHANBHUX NaHHX.
BomHouac [t BH3HAYEHHS MPAaBOBOTO CTaTyCy BOIO-
JiHHS 0a3u MEepCOHANBHUX JAaHWX Y CHCTEMI Cy0’€KTIB
iH(pOpMaIIHHUX BIJTHOCHH MO0 MEPCOHAIBHUX JTaHUX
Ta BU3HAYCHHS MPOOJIEMHUX MUTAaHb MPAaBOBOTO PETy-
JIIOBaHHS MOTO CTaTyCcy HEOOXiHO BiJIITOBXYBaTHCS
BiJl OHATTS «0a3a MEePCOHATBLHUX JTaHUX).

3akpimiene B 3akoHi Ykpainu «IIpo 3axuct mepco-
HAJIBHUX JAHUX» MOHATTSA «0a3a MepCOHANBHUX TAaHUX)
BCTaHOBHJIO TPU 00OB’SI3KOBI 03HAKH, TaKi sIK: Oa3a mep-
COHANIFHUX JaHUX 3aBKOM IMEHOBaHA, BHUKIIOYHUMH
(dopmamu icHyBaHHs 0a3 MEPCOHAIBPHIX JaHUX € CIICK-
TpoHHa (popMa Ta opma KapTOTeK, Oaza MmepcoHaIb-
HUX JaHUX — [I€ CYKYIHICTh BUKIIOYHO YIIOPSAKOBAHUX
MEPCOHANBHIX IaHUX, SIKi MMOPOAMIHN TUCKYCIIO cepen
FOPUCTIB-TIPAKTHKIB Ta HAYyKOBI[IB MIOAO IMOIMUPEHHS
JaHOI HOpMAaTHUBHOI 6a31 Ha 6a3W IePCOHANBHIX JaHUX,
SIKI B CHITy Cy0’€KTHBHUX YU 00’ €KTUBHUX MPHYUH HE
OyJI1 IMEHOBAaHI TXHIMHU BOJIOAIHHSMH Ta MIiCTATh Y c0O01
HEYIOPSIKOBaHY CYKYITHICTh IIEPCOHATIBHUX JaHUX a00
MAalOTh BIIMIHHY BiJ €JIEKTPOHHOI (opMmy abo (popmy
KapToTeK. HasBHICTH YMMAaNol KiJbKOCTI HEy3roKe-
HOCTEH Ta KOJIi31i y 3aKOHOAABCTBI PETYITIOBaHHS 00ITy
Ta 00pOOKH NMEepPCOHAJIBHUX JaHHUX IOSCHIOETHCS THM,
0 [eil HapsIMOK IIPaBOBOTO PETYIIOBAHHS € HOBHM
JUIs YKpaiHd, a Horo MOCTiifHI 3MiHHM Ta JOTOBHEHHS
JI0 YMHHOTO 3aKOHOIABCTBA PO3POOIIFOTHECS HA OCHOBI
MIHHOCTEH MOJITHYHOI MOLIJIBLHOCTI, a HE HOPUIANIHOI
o6rpyHTOBaHOCTI!.

Cnig Big3HAaYyWTH, IO 3aMICTh 3MIHH HEIOCKO-
HAJIOTO MOHATTS «0a3a MEepCOHANBHHUX ITaHHUX», SKE
CTBOPWJIO MOXJIMBOCTI JI Cy0’€KTHUBHOTO TpaKTy-
BaHHS HOPM 3aKOHOZABCTBA IMOAO OOOB’S3KY BOJO-
HIibIiB 0a3 TEpPCOHAIBHUX JaHUX PEECTPYBATH
Taki 0a3u Ta 3MIMCHIOBATH 3aXUCT IXHHOTO BMICTY,
BepxoBHa Pana VYkpaiHu mima IDISXOM 3aMiHK
MOHATTSL «BOJIOMINEIh Oa3W NMEepCOHATBHUX NaHUX)»
Ha «BOJIOIIENb MEPCOHATBHUX TaHuX» !,

CaMe TOMy CHOTOJHI 3HHKIIAa HEOOXiHICTh BH3HA-
YaTh HasSBHICTH a00 BiJICYTHICTh 0a3u MEpCOHATBHHUX
JIAaHHUX, OCKUTbKH Oyb-sKi IEpCOHANIBHI JaHi, SKi 00po-
ONSIOTHCS, € 00’ EKTOM 3aXHCTY 3aKOHY Ta MMOKJIaAI0Th
BIJIMOB1THI 000OB’SI3KK Ha IXHIX BIACHHUKIB Ta PO3MOPSII-
HUKIB. BogHouac moHATTS 0a3u MepCOHATBHUX JaHUX
MIPOJIOBXKYE iICHYBaTH y cTarTi 2 3akoHy Ykpainu «IIpo
3aXHCT IEPCOHATBHUX JaHUX» Ta B CACTEMHOMY 3B’ S3KY

10 TTerpeikuna H.W. [IpaBoBoe peryaupoBaHue 060pOTa MEPCOHATBHBIX
naHHsAX B Poccun u crpanax OC: cpaBHUTEIBHO-IIPABOBOE MCCIIEJOBA-
HUE : TUCC.. KaHA.1opua. Hayk, 2007 r. (u3 ¢ponnoB Poccuiickoit [ocynap-
CTBEeHHOIT Oubnmorexn). 188 c.

"'TIpo BHeCEHHs 3MiH /IO JESKUX 3aKOHOJABUMX aKTiB YKpaiHH LIOZ0
YIOCKOHAJICHHSI CHCTEMH 3aXUCTY NIEPCOHATBHUX JaHUX : 3aKOH YKpaiHU
Big 03.07.2013 Ne 383- VII. Binomocti BepxoBHoi Pagu Ykpainu. 14,
2014. C. 252.
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31 3MICTOM IHIIIUX CTATEH TOPOKYE IIPaBa Ta 000B’ I3KH.
Crig BH3HATH, 1O 0a3a MEePCOHANLHUX JaHUX 32 CBOEKO
MIPUPOIOIO € PI3HOBUIOM 0a3u JJaHWX, BU3HAUCHHS SIKOT
c(hopMyBaocs B 3aKOHOZABCTBI YKpaiHU TOCUTH JTaBHO
Ta BUKJIaJicHe y cTarTi 1 3akony Ykpainu «IIpo aBTop-
ChbKe TIPAaBO Ta CYMDKHI MpaBa»: 0a3a JaHUX — CYKYII-
HICTh TBOPIB, TaHUX a00 OyIb-IKOi 1HIIOI HE3aJeKHOT
iH(popMarlii B TOBUTBHIN (OpMi, B TOMY YHCIII — €JIeK-
TPOHHIHN, MiAOIp 1 pO3TAIlyBaHHS CKJIAJJOBHX YaCTHH
SIKOT Ta 11 YIOpAAKYBaHHS € Pe3yJIbTaTOM TBOPYOi Ipalti
1 CKJIQJIOB1 YACTHHH SKO1 € JJOCTYITHUMH 1HIUBITyaIbHO
1 MOXyTh OyTH 3HaWJIeHI 3a JIOMIOMOTOI0 CIeIiaTbHOT
MOITYKOBOI CHCTEMH Ha OCHOBI €JICKTPOHHHX 3ac0o0iB
(KoMIT’ FOTEpa) UM IHIITUX 3aC00iB!2,

Buxonsam 3 Toro, mo 0a3a MEepCOHATBHUX TaHUX
€ TIOX1THO¥O BiJ] 0a3¥ JaHUX, MOXKHA 3pOOUTH BUCHOBOK,
mo 0a3a MepCOHANBHUX NAaHHUX € Pe3yIETaTOM TBOPYOI
mpami oco0u, a TOMy ICHYIOTh Taki cy0’€KTH IpaBo-
BiTHOCHH IIOJIO MEPCOHAIBHUX NaHWX y 0a3ax NaHWX,
K CyO0’€KT MEepCOHAJIBHUX JaHWX, PO3POOHHK 0asu
MEepCOHANBPHUX JaHUX, BOJOIUICHh 0a3d IepCOHANb-
HUX JaHUX, PO3NIOPSIHUK 0a3W MepCOHANBHUX NaHUX,
YIOBHOBKEHUH JCpKaBHUW OpPraH i3 MUTaHb 3aXUCTY
MIEPCOHANIBHUX JaHUX, TpeTs ocoba. Ciia BiI3HAYHTH,
0 BUINENEpepaxoBaHi cy0’eKTH THPOpPMAIIHHUX TIpa-
BOBIJIHOCUH Y cepi 0OpoOKH Ta 00Iiry HepCOoHaATbHUX
JAHAX MOXYTh OYTH SIK OKPEMHMH CY0’ €KTaMH IPpaBo-
BITHOCHH, TaK 1 MOETHYBAaTH B COO1 KiJIbKa MPaBOBHX
CTaTyCIiB OHOYACHO.

3rigHo 3i cTarrero 24 1mporo X 3akoHy Ha Cy0’€k-
TIB TNPaBOBITHOCHH, IOB’SA3aHUX 13 MEPCOHAIBHUMU
JAHAMH, TTOKJIATAETHCST 000B 30K 3a0€3MeUeHHS 3aXH-
CTy MEPCOHANBHUX NaHWX, IO BiTOOpaKaeThCs y Ipa-
BOBOMY CTaTyCi BOJOIUIBIT 0a3u MEPCOHANBHUX TaHUX
gepe3 TaKy CUCTEMY IIpaB Ta 000B’SI3KiB:

1. Peectpamis 6a3 mepcoHANbHUX JNaHUX. 3TiTHO
3 mepBUHOIO penakmiecro 3akoHy «[Ipo 3axmer mepco-
HAJBHUX JTAHUX» BCi 0a3M MEPCOHANBHUX JaHUX ITiJIs-
rajJv JepXaBHii peecTpariii. YpaxoByHOUYH BeMYE3HY
KUTBKICTh 3apEECTPOBAHUX IOPUIUYHUX OCIO Ta (i3uy-
HUX 0Ci0-MiNpUEMIIB B YKpaiHi, nepea HaOyTTsIM YrH-
HOCTI HOPM IPO aJMiHICTPaTUBHY BiAMOBIAAJILHICTH 3a
YXWJICHHS Bif peectpanii B [lepxkaBHy ciyx0y Ykpa-
1HU 3 MUTaHb 3aXHCTY MEPCOHANBHUX JaHUX HAXINAILIA
MIJIBHOHH 3asBOK MPO PEECTPALIiI0 IUX 0a3, AKi JOBrUi
yac He Oyau oOpoOJIeHi, He3BaKAIOUM HAa BU3HAYCHHI
3aKOHOIABCTBOM TEPMIH, a caM IIPOIeC 3aTSATHYBCS Ha
JECATHIITTS. Pa3oM i3 TUM 3a HasBHOCTI JOKYMECHTA,
IO MiATBEPIPKYE MMOJavy 3asBU, BIACHHUK IEPCOHANb-
HUX JaHUX HE MOKe OyTH MPHUTATHYTHH 1O BiAMOBI-
JAIBHOCTI 38 YXHMIEHHS Bijx peectparii'’.

TyT HeoOXiTHO 3a3HaYUTH, 10 1 ciunsg 2014 poky
000B’s13ku  JlepkaBHOT cly’)xOHM YKpailHW 3 NHTaHb

12 3akon Ykpainu «IIpo aBropchke i cymixHi npasay». Bimomocti Bepxos-
Hoi Pagu Ykpainu Big 23.12. 1993 p.

13 TIpo BHeceHHs 3MiH 10 3akoHy YkpaiHu «IIpo 3aX¥CT mepcoHaIbHHUX
naHux» : 3akoH Ykpainu Bij 20.11.2012, Ne 5491-VI. Binomocti Bepxos-
Hoi paau Ykpainu. Ne 51, 2013. C. 715.
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3aXUCTy IEPCOHANBHUX [aHUX IIOBUHEH BHKOHY-
BaTH YnoBHOBaxeHU BepxoBHoi Panm VYkpainu
13 TIpaB JOAWHU. Bapro 3ayBaXuTH, MO PIlICHHS
MEepEeKIaIcHHs] NOBHOBAKCHb YIMOBHOBAaXKEHOTO IEp-
JKaBHOTO OpraHy 3 IHTAaHb 3aXUCTy NEPCOHATBHHUX
JIaHUX Ha YnoBHOBaxkxeHoro BepxoBnoi Pagu Ykpa-
{HU 13 MpaB JIONWHH OYJO TMOCHIIIHUM, aJke KOH-
CTUTYIIHHUN CcTaTyc YIOBHOBa)XCHOTO OOMEKCHUI
crarreto 101 Korctutymii Ykpainu, sika BCTAHOBITIOE,
110 BiH 3A1HCHIOE BUKJIIOYHO MApIAMEHTCHKHUI KOH-
TPOJIb 3a JIOACPKAHHIM KOHCTUTYIIHHUX TIpaB 1 CBO-
00J JTIONWHM 1 TPOMaJIHHHA Ta CTaTTel0 2 3aKoHY
Vkpainu «IIpo YmoBHoBaxkeHoro BepxoBHoi Panu
VYkpaiHu 3 mpaB JIOOWHWY, SIKa 3aKPIILTIOE, MO cde-
pOI0 3acTOCyBaHHS 3aKOHY € BIJHOCHHH, IO BHHH-
KaloTh MiJ Yac peai3amii mpaB i CBOOOJ JIIOIUHU
1 TpOMaJsHUHA JHUIIE MiXX TPOMaIsSHUHOM YKpaiHH,
He3aJIeXHO BiJl MicIls HOTO IepeOyBaHHs, IHO3EMIIEM
91 000010 0€3 rpOMaJITHCTBA, SKi MepeOyBaroTh Ha
TepuTopii YKpaiHu, Ta OpraHamMu Jep>KaBHOI BIajH,
OpraHaMH MICI[EBOTO CaMOBPSAYBaHHSA Ta IXHIMH
MOCaJOBHMH 1 CITy’)KOOBHUMHU 0COOAMH.

YMoBHa 3aMiHa 00OB’SA3KOBOi peecTpallii 0a3 mep-
COHANIPHHUX JAaHUX Ha 00OB’S30K ITOBITOMIICHHS YTIOB-
HOBa)KEHOTO PO OIPANIOBAHHS IEPCOHATBHAX TaHUX,
SIKI TIPEICTABISIIOTE OCOOMUBHIA PU3UK LIS TIPAB i CBO-
0011 cy0’€KTIB IEPCOHATBHUX JAaHUX (CTATTA 9 3aKOHY)
HE BHUpINIye MPOOJEeMH peecTpaiii TaKoro MacCHBY
3as1B, ajpKe, HEe MUBILTYACH Ha pekoMeHmamii [lepxas-
HOT cITy>KOM YKpaiHW 3 MHUTaHb 3aXUCTY MEePCOHAITBHUX
IaHuX, opMa 3asBU TaK i HE MepEerITHyTA.

2. JloTpuMaHHS BHMOT LIOAO 300py MEpCOHAIb-
HUX naHuX. [IpaBo Ha 0OpOOKY MEpCOHANBHHUX TaHUX
Mae OyTH HaJlaHe BIACHUKY 0a3H MEPCOHAIBHUX JaHUX
a00 camMuM cy0’€KTOM TIEpCOHATBHUX JaHUX ab0 3aKo-
HOM. BiamoBiHO 10 TomepenHboi pemakiii 3akoHy
«[Ipo 3axmcT MepcoHANPHUX NAaHHWX» 3roja cyb’ekra
MEPCOHANBHUX TAHUX — II¢ Oymb-sKe JTOKYMECHTOBAHE,
30KpeMa THCBMOBE, IOOPOBUTBHE BOJICBUSBICHHS
(hi3nyHOI 0cO0H 1I0/I0 HAJIAaHHS JI03BOJY Ha 00pOoOKY 11
MEPCOHANBHUX AHWUX BIIIIOBIAHO A0 cHOpMyIHOBaHOT
MeTH X 00poOKH.

TakuM 4WHOM, KOMIIAHIsIM, 110 3aliMaroTbca 00po0-
KOO0 TICPCOHANIBHUX JTaHUX, HEOOXiTHO OyIO OTpHMaTh
JOKyMEHTOBaHYy 3roiy Bim (i3myHHX 0Ci0, a TaKox
HaNpaBUTH BHUKIIOYHO MUCbMOBE IOBIJOMJIEHHS PO
BKJIFOUEHHS TIEPCOHAIBHUX JaHUX 10 0a3u.

Criz BiI3HAUUTH MO3UTUBHUNA PO3BUTOK 3aKOHO/AB-
YOro MOHSITTS «3rofia Cy0’€KTa IMepCOHATbHUX JAHUX,
sIK€ 3 OCTaHHIMU 3MiHAMHU BU3HAUYaA€ThCAd K H00pO-
BUTbHE BOJICBHABICHHs (Pi3HYHOI 0COOU 100 HaTaHHS
JI03BOJIy Ha OOpoOKy ii mepcoHalbHUX NaHUX BiJIO-
BiIHO 10 cpOpMYyabOBaHOI METH iX 0OPOOKH, BUCIOB-
JieHe B MUCHbMOBIK (popmi abo y dopmi, sika 103BOISIE
3poOWTH BUCHOBOK MpO HOro HajgaHHs. BixmomimgHoO,
CKaCOBY€THCSI BUMOT'A «JIOKYMEHTOBAHOCTI» 3TO/IH, IO
JO3BOJIUTH 0€3 OCOOMMBUX 3yCHUJIb OTPUMYBATH 3TOAY
B €JIEKTPOHHiH (hopMi, 32 JONIOMOTOI0 Mepexi [HTepHeT,
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a TakoX y Oyap-skid iHIIIKA ¢dopMmi, BKIIOYAIOYH KOH-
KJIFOJIEHTHI [k,

BomHouac BapTO 3BEpHYTH yBary Ha Taki, JOCHTb
CHIpHI, SIK Ha HaI MTOTJIsAJ], HOBOBBEJCHHS B 3aKOHOJIAB-
CTBI MPO BHECEHHSI 3MiH, SIK CKaCyBaHHS 3000B’s13aHHS
BJIACHUKA TIOBIIOMJISITH Cy0’€KTOBI PO BKIIFOYCHHS iX
MIEPCOHATTBHUX JTAaHUX 110 03U B MUCHMOBIH (hopMmi; cKka-
CyBaHH$ 3000B’ 13aHH MOBIOMIIATH Cy0’ €KTa IIpo mepe-
Jadqy Horo mepcoHa bHUX JaHUX TPETIM 0cobam oo,

3. Opranizalis 3axucTy NepCcOHANIBHUX JaHuX. Bin-
MOBITHO JIO YacTHHH Tepioi ctarti 24 3akoHy Ykpa-
iHn «IIpo 3aXUCT MEepPCOHANBHUX JTAHHWX» BOJIOIUIBIII,
PO3TOPSITHUKN TIEPCOHATBHUX JaHUX Ta TPETI 0coOn
3000B’s13aH1 3a0€3MEUUTH 3aXUCT MEPCOHATBHUX JTAHUX
BiJl BUITAJIKOBUX BTPAT a00 3HUIIICHHS, BiJl HE3aKOHHOTO
00iry Ta 0OpOOKH, B TOMY YHCJI HE3aKOHHOTO 3HH-
MIEHHS Y JOCTYITY 10 IEPCOHATBHUX JaHUX.

B okpeMux BHmaakax, sKIIO BOJIOAICIH YH PO3IIO-
PAAHUK 0a3u MEepPCOHANIBHUX NaHHWX 3MIHCHIOITH 00ir
a00 00poOKy TepCOHATIBHUX JaHUX, PO SKi 3000B’s-
3aHi MOBIIOMIIATH YMOBHOBaxkeHOro BepxoBHoi Pamn
VYkpainu i3 npaB JiroauHu (BiamoBiaHo 10 3akony «IIpo
3aXHCT MEePCOHATBHUAX TAHUX»), BOJOIUICHH 3000B’s-
3aHUI CTBOPUTH (BU3HAYHUTH) CTPYKTYPHHH MiAPO3.ILiI
a0o0 BIAMOBIMaIBHY 0c00y, IO OPraHi3oBye pPOOOTY,
OB’ sI3aHY 13 3aXHCTOM IIEPCOHATBHAX JaHUX Iif 9ac ix
00iry Ta 00poOKku. ¥Y cBoro depry, (hisuaHi 0coOH-ITi -
MIPHEMITI, B TOMY YHCJI JIiKapi, sSIKi MalOTh BIAMOBIAHY
JIICH3110, aJIBOKATH, HOTApiyCH OCOOMCTO 3abe3medy-
I0Th 3aXHCT MEPCOHANBHIX MaHUX, IKAMHA BOHH BOJIOIi-
I0Tb, 3T1THO 3 BUMOTaMH 3aKOHY.

4. BuxopucTaHHs INEpPCOHANBHUX NAaHUX 1 mepe-
Jada ix TpeTiM ocobam (y TOMY YHCHI mepegada mep-
COHaJbHHUX JAHUX 32 KOPAOH). YPaxXxOBYIOUH HaIIy
MO3HIII0, 3TiTHO 3 KOO 3aXHCT MEPCOHANBHUX JaHUX
€ OKPEeMOIO JISUTBbHICTIO BOJIOAUIBIISI 043K MepCOHANb-
HUX JaHuX 13 3a0e3rnedeHHs Oe3leKd MaHuX I yac
ix obiry ta oOpoOKkH, Kepyrouuch crarTero 10 3akoHy
«IIpo 3axmCT TMEepCOHANBHUX aHUX», BBAXKAEMO, IIO
BUKOPHCTAHHS IEPCOHANBPHUX JAHUX Iependadae
Oyap-sKi 1ii BOJOAUTBL MIOA0 00iry abo oOpoOKu
MEPCOHANBHUX NAHUX IHITUMH Cy0’ €KTaMH BiTHOCHUH,
OB’ SI3aHUX 13 IEPCOHATBHUMHY JAHUMHU, IO 3A1HCHIO-
IOTBCS 33 3TONOK0 CY0’ €KTa MEPCOHANBPHUX NAaHUX YU
BiJIIOBITHO IO 3aKOHY Ta B Me)KaX BHU3HAYCHOI METH
00iry abo oOpoOKH, sika MOBHHHA OyTH CPOPMYIIBO-
BaHA B 3aKOHAX, IHIIUX HOPMATHBHO-IIPABOBUX aKTaXx,
MOJIOKEHHSX, YCTAHOBUMX UM IHIIMX JOKYMEHTaX, SKi
PETYJIIOIOTh ISUTBHICT BOJOIUIBL TEPCOHATBHUX
JaHWX, Ta BiANOBINATH 3aKOHOAABCTBY IIPO 3aXHCT
MEPCOHANBHUX JaHUX.

14 Puzak M.B. Cornacue nuua Ha 060poT U 00paboTKy €ro InepcoHab-
HUX JAaHHBIX B KOHTEKCTE WHTErpaly HHQPOPMALUHHHO-KOMMYHHUKA-
LIMOHHBIX TEXHOJIOTUI B SKOHOMUYECKUE OTHOIIECHUS. MeacOyHapooHulil
HayuHo- npakxmudecKkuil npagoeoul dcypnan «3akon u ocuznuby. Ne 14,
2014. C.188-192.

1 [llectakoB B. 3ammTa mepcoHANbHBIX TaHHBIX B YKPAaWHE: dBONIOIHUS
MPABOBOTO PETYIUPOBAHUSL. PYKOBOOCMBO Oupekmopa no NepcoHauy.
®Despaisb, 2013. C. 4-6.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/20

WWW.UNI-GOETTINGEN.DE/REOS



BukopucTanHs nepcoHaIbHIX JaHUX IpalliBHHKAMH
Cy0’€KTiB BIJIHOCHH, TIOB’SI3aHUX 13 MEPCOHAILHUMH
JaHMMH, TTOBMHHO 3JIMCHIOBATHMCS JIHWIIE BiAIOBIZHO
10 iXHIX TpodeciiHuX YM CITy’)kKO0OBHX ab0 TPYIOBHX
000B’s3kiB. 11i mpariBHUKK 3000B’s3aHi HE JOMYCKATH
pPO3TOJIONICHHS B OyIb-SIKHH CIOCIO TMepCcOHALHUX
JaHMUX, AKi M OyJio JOBIpeHO abo sIKi cTajim Bijomi
y 3B’SI3Ky 3 BUKOHAHHSM MPO(eciiHUX Yu CIyKO0BHX
abo TpymoBUX O0OB’SI3KIB, KpiM BHUIAJKIB, nepeadaue-
HUX 3aKOHOM. Take 3000B’sS3aHHS YAHHE TICIIS MTPUITH-
HEHHSI HUMH JiSUTBHOCTI, TTOB’S3aHO1 3 IEPCOHAEHIMUI
JaHUMH, KPiM BUITAIKIB, yCTAHOBICHIX 3aKOHOM.

Crarta 29 3axony VYkpaiam «IIpo 3axmct mepco-
HAJIBHOAX TaHUX» PETYIIOE BiTHOCHHU Iepenadi mep-
COHAIILHUX JIaHWX 1HO3EMHHM Cy0’€KTaM BiJIHOCHH,
MOB’S3aHUX 13 TEPCOHANBHUMH IaHUMH, Ta 3aKpi-
IUTIOE, TIO Taka Iepefada 3MiHCHIOEThCS JIHIIEe 3a
YMOBH 3a0€31CUCHHS BiIIOBITHOIO JEPKABOIO HAIEK-
HOTO 3aXHCTy IEPCOHANBHUX NAaHWX Y BHIIAIKY, BCTa-
HOBJICHOMY 3aKOHOM a00 MDKHAPOIHHM JOTOBOPOM
VYkpaiHu, a Tako)X BCTAHOBJIOE, IO TIEPCOHANBHI TaHi
HE MOXXYTH ITOIIUPIOBATHUCS 3 1HIIOI METOI0, HiX Ta,
3 SIKOIO BOHU OYJIH 310paHi.

YactrHa dYeTBepTa mependadae, MO MEPCOHATBHI
JaHi MOXYTbH ITEPEAABATUCS IHO3EMHUM Cy0’€KTaM Bij-
HOCHH, TIOB’S[3aHUX 13 IEPCOHATFHUMH JAHUMH, TAKOXK
y pa3i HamaHHA Cy0’€KTOM MEPCOHATBHHUX JAHUX OIHO-
3HAYHOI 3rOJM HAa TaKy Iepenady; HeoOXiTHOCTI yKia-
JICHHS YM BHKOHAHHS IPABOYMHY MIDK BOJOIUIBIIEM
MEPCOHAIBHIX TAaHUX Ta TPETHOI0 0C000I0 — CY0’€KTOM
MEPCOHANBHIX TAaHUX HA KOPUCTH Cy0’€KTa MEePCOHAb-
HUX JaHKUX; HEOOX1THOCTI 3aXUCTY JKUTTEBHX 1HTEPECIB
Cy0’€KTIB MEpPCOHANIBHUX JaHWUX; HEOOXIJHOCTI 3aXu-
CTy CYCILUIBHOTO IHTEpPECY, BCTAHOBIICHHS, BUKOHAHHSI
Ta 3a0e31eYeHHS TPaBOBOI BUMOTH; HAIaHHS BOJOILIb-
[eM MEPCOHANBHIX TAHUX BiIIIOBIIHUX TapaHTIH MO0
HEBTPYYaHHS B OCOOMCTE 1 CiMelHe XHTTA Cy0’ekTa
MepcoHanbHUX AaHuX. IIyHKT 5 YacTUHH 4YeTBEepTOi
HOBOI penakiii crarti 29 3akony Ykpainu «IIpo 3axuct
MEPCOHANBHIUX JaHUX», HA HAIIy AYMKY, € IOPHINIHO
HEBU3HAYECHUM Ta TaKUM, IO CTAHOBHUTH IiJ CyMHIB
0e3IeKy HeJOTOPKaHHOCTI MPUBATHOTO XHUTTI B YKpa-
{H1 B KOHTEKCTi 00iry Ta 00poOKH epcoHaNbHUX TaHUX.
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BucHoBkn

TakuM 4MHOM, MOXHA 3pOOUTH BUCHOBOK, 110 Bep-
xoBHa Panma VYkpaiHu 3aMicTh 3MiHH HEIOCKOHAJIOrO
HOHATTA «0a3a MEPCOHATBHUX TAHUX», SIKE CTBOPUIO
MOXIJIMBOCTI AJIS1 CyO €KTHBHOTO TpPaKTYBaHHA HOPM
3aKOHOJIABCTBA 110710 000B’A3KY BOJIOJUIBLIB 0a3 mep-
COHAJIBHUX JAaHUX PEECTPyBaTH Taki 0a3u Ta 3iiicHIO-
BaTW 3aXMCT iX 3MICTy, MiIIa IOPUANYHO HEOOIPYyH-
TOBaHWUM NIJISXOM 3aMiHU TOHSTTA «BOJOAUICIH 0a3u
JAHMX» Ha «BOJOJLIEIh IEPCOHANBHIX TaHUX.

[o-npyre, cy0’ekTaMu MPaBOBITHOCHH IIOMO MEp-
COHAJIBHUX JaHUX Yy 0a3ax JaHUX BUCTYMAIOTh Cy0’ €KTH
NEPCOHANBHUX JAHUX, PO3POOHUKH MEPCOHAIBHHUX
JIAaHUX, BOJIOZINICIh 0a3u NEPCOHATIbHUX JAHUX, PO3IO-
pAIHUK 0a3M NMEepCOHAIBHUX JAHWX, YHOBHOBAKCHHI
JepKaBHUM OpraHi 3 MHUTaHb 3aXHUCTy NEPCOHATBHUX
JaHUX, TPeTs 0coda.

[To-Tpere, Bojominienp 6a3u MEPCOHAIBHUX JTAHUX
MOX€ BHUCTYIIATH SIK OKPEMHUM CyO’€KTOM ITpaBOBiIHO-
CHH TaK 1 TIOEJIHYBaTH B cO01 KiJibKa BUIIETIEpepaxoBa-
HHUX IIPaBOBHX CTaTyCiB OZHOYACHO, a came: cy0’ekrTa
MIEPCOHANBHUX JTAHUX, PO3POOHHKA 0231 TIEpPCOHATBPHUX
JAHUX, PO3MOPSAHNKA 0a3¥ IEPCOHANBHIX TAHHX.

ITo-geTBepTe, y BHIAAKAX OKPEMOIrO i1CHYBaHHS
BOJIOALTBL 0a3n TMEepPCOHATBHUX MJAHUX Ta PO3MO-
psnHuKa 0a3u MEpCOHATBHMX JAaHUX, Ha HAIl ITOTIIS,
JOLUTBHIM y0a4aeThesl 3aTBEPIKCHHS MOPSAKY 00iry
Ta 00poOKM MEepCOHATBHUX JaHUX y 0a3ax IMepcoHab-
HUX JIAHUX 13 YITKAM PO3MOALIOM IXHBbOT KOMITCTEHIII .

[To-m’site, 10 OOOB’s3KIB BONOAUIBI Oazu Tmep-
COHAIPHUX MaHWX, Ha HAIl IONIAA, CIiJ BIIHOCHTH
3MIHCHEHHS peecTpalii 0a3u TNepCOHANbHHUX JaHHX;
3a0e3MeUeHHs 3aKOHHOTO 300py MEPCOHATBHNX JAaHUX;
OpraHi3alliio 3aXUCTy MEePCOHANLHUX JAaHUX IMiJ] 4ac ix
00iry Ta o0poOIieHHs.

I, HacaMKkiHellb, cepel OCHOBHUX TPaB BOJIOIIBIIS
0a3u IepCcOHANFHUX MJaHMX BBAKAEMO 3a JOLLITbHE
BUJIUIMTH TaKi: pakTH4HE 3MiCHEHHS 00iry Ta 00pOOKH
MEePCOHANBHAUX JAaHUX; Mepefady MepCOHATbHNX JTaHUX
TpeTiM ocobaM, B TOMY YHCH 1 32 KOPAOH Y BCTaHOB-
neHoMy 3akoHoM Ykpainu «IIpo 3axuct nepcoHaspHUX
JAHUX» TTOPSAIKY.
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