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Functions of the High Council of Justice in the context of judicial reform in Ukraine

Demydiuk Olha
Postgraduate Student
Academy of Advocacy of Ukraine, Ukraine

The functions of the High Council of Justice have been studied in the article, taking into consideration
the current trends in the development of this body and initiatives in reforming the judiciary.

The study was based on international standards, national legislation, judgements of the Constitutional
Court of Ukraine and scientific information sources. Due to their systematic analysis, the expediency
of dividing the functions of the High Council of Justice into constitutional and statutory ones has
been substantiated. Such differentiation is necessary to understand that the constitutional functions
of'the High Council of Justice are relatively stable. At the same time, the statutory functions of the High
Council of Justice (HCJ) are dynamic and may undergo transformations. In addition, the functions
enshrined at the level of the Constitution of Ukraine are the main ones, i.e., their implementation
ensures compliance of the HCJ with the constitutionally defined status. At the same time, the functions
of the HCJ stipulated in laws are ancillary and variable; their modernization or transformation does
not affect the change in the status of the HCJ. The implementation of these functions serves as
an additional tool to achieve the goal pursued by the HCJ.

In the author’s opinion, the constitutional functions of the HCJ include as follows: 1) the function
of forming the judicial staff; 2) the function of ensuring independence of judges; 3) the jurisdictional
function. The following functions of the HCJ are statutory: 1) regulatory; 2) organizational
and managerial; 3) personnel management; 4) law-making; 5) advisory; 6) communicative; 7) image-
building.

This classification of the HCJ’s functions is mediated by the purpose of its operation and the powers
vested in it.

It is stated that the constitutional function of forming the judicial staff in Ukraine belongs not only
to the HCJ, but also to the High Qualification Commission of Judges of Ukraine (HQCJ). Taking
into account the position of the Venice Commission and the Consultative Council of European
Judges, the author criticizes such approach to the organization of the model of judicial governance. In
particular, it is noted that the issue of liquidation of the HQCJ and its transformation into the relevant
structural formation of the HCJ have to be considered in the future. In this case, the HCJ will be able
to implement the function of forming the judicial staff to the utmost.

®yukuii Bumioi paau npasocynas B yMoBax cy10Boi pepopmu B YKpaiHi

Jemuorx Onvea bopuciena
acnipanmka
Axaodemii aosoxamypu Ykpainu, Yrpaina
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Demydiuk Olha
Beryn

YwciieHH1 3aKOHOJIaBYl 1HILIATUBH, CIPSIMO-
BaHl Ha pedopmyBaHHS cepu Cya0BOI BiIaau
B YKpaiHi, CBi[4aTh MO T€, 10 HUHI aKTyalb-
HUM € MUTaHHS MOJEpHI3allil cTaTycy OpraHiB
CYIIIBCBKOTO BpsimyBaHHs. J[0 OCTaHHIX YWHHE
3aKOHOJIAaBCTBO BiJHOCHTH Buiy kamigika-
uiHy xomicito cynniB Ykpainu (nami — BKKC)
1 Buny pany npaBocynns (aani — BPII). Onnak,
axio 3Minu B ctaryci BKKC 3ymoBneni Harainb-
HOIO TOTpeOOoI0 y BIAHOBJIEHHI ii poOOTH, TO
BPII € 06’ exToM pehopmyBaHHS B pycCili IPUCKI-
TUTMBOI yBaru o ii ckiamy i mopsaky dhopmy-
BaHHs. be3yMOBHO, 1l MUTaHHSA MAlOTh Ba)KJIMBE
3HAYEHHS B KOHTEKCT1 €(PEeKTUBHOCTI JiSUTbHOCTI
OpraHiB CyIIIBCHKOTO BpsiayBaHHs. [Ipote He
MOXKHA 3aJIMLIATUCS OCTOPOHb IMPOLECIB PO3-
BUTKY (PyHKIIH 1iux opradis. Oco0iauBoO 1€ cTo-
cyetbes BPII sik KOHCTUTYLIHHOTO Oprany, MoB-
HOBXEHHSI SKOTo 3akpirmieHHi B OCHOBHOMY
3aKoHI HAIIOi JEp)KaBH, IO TMEBHOK MipOIO
rapaHTye CTaJiCTh y HampsMax Horo (yHKIio-
HYBaHHS.

VYpaxoByrouu, 0 €IUHUX HAYKOBUX ITIIXOIB
1o BuzHaueHHs pyHkuiit BPII He icHye, MHOXXUH-
HICTh aBTOPCHKUX MO3ULINA y TakOMy NUTaHHI,
a TaKoXX PO3BUTOK 3aKOHOIABCTBA ¥ NMPAKTHKH
HOro 3acTOCyBaHHS, BBaXAEMO JIOUUIBHUM
BUKJIACTH BJACHY IyMKY MI0A0 (YHKIIH, sKi
peanizye BPII B ymoBax cywacHoro pedopmy-
BaHHSI Cy/I0BOi By B YKpaiHi.

Meta cratTi nonsirae B aHaiizi ¥ nudepeH-
uianii gynkuii BPII 3 ypaxyBanHsSM cyuyacHUX
TEH/ICHIIIH PO3BUTKY IOTO KOHCTHUTYI[IHHOTO
Oprasy.

BukJiiax ocHOBHOTO Marepiany
Hocaimxytoun ¢ynkuii BPII, mu Oynemo

BUXOJHUTH 3 TPAAUIIMHOTO YSBICHHS TIPO
¢GbyHKIIi opraHy sIK OCHOBHI HampsMH HOro
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TISUTBHOCTI, B SKHX BHPAXKAETHCS I[IJTHOBE
MpPU3HAUCHHS Ta 3 SKUMH TPSIMO TOB’s3aHi
00cAr 1 3MicT HMOro BIAJHAX MOBHOBAXKEHB'.
To6To (yHKIIT Oe3nm0ocepeHbO i HEPOIPUBHO
MOB’s13aH1 3 MOBHOBAXXEHHSAMH, SIKUMHU 3aKO-
HOZJABEIb HAJIS€ TOW UM IHIIUH OpraH Jep-
aBHoOT Biraju. KoHcraranis nporo Gakty mMae
BaXXJIMBE 3HAUCHHS, OCKIJTBKU MPABOBE pEry-
JIOBAaHHS CTAaTyCy PI3HOMAHITHUX JEpKaBHHUX
OpraHiB 4acTo He nependavyae npsmMoi BKa3iBKU
Ha QYHKIIT, IKi BOHM peaizyroTh. [X BHOKpeM-
JICHHSI CTa€ MOXKJIMBUM JIMIIE 32 pe3ybTaTaMU
CHCTEMHOTO aHaji3y IOBHOBAXCHb, SKUMU
HAJILIIAE€THCS IEBHUM OpraH.

3a3HavyeHe MOBHOI Mipoto cTtocyeTbess BPII.
Amxe it Koncturymist Ykpainu, it 3akoH Ykpainu
«[Ipo Bumy pany mpaBocynas» (naii — 3akoH
npo BPII) 3akpimiroroTs juiie nepenik mToBHO-
BaxeHb BPII Ge3 wiTkoi Bka3iBku Ha pyHKIIIT, 10
HEIO pearizyeTbes. Xoda OKpeMi 3rajIku PO HUX
Bce k Taku €. Hanpuknan, y 4. 2 cT. 3 3akoHy
npo BPII iimeThcs mpo «BUKOHAHHS JTOTIOMIXK-
HUX 1 KOHCYAbTaTUBHUX (yHKIIi» BPIL.

Aute mepemyciM Cij] 3ayBayKUTH TaKe.

Cr. 131 Koncrutyuii Ykpainu 10 moBHOBa-
»keHb BPII BigHOCHTB: 1) BHECEHHS MOJAHHS
PO TMPU3HAYCHHS CY[JI Ha Mocany; 2) yxBa-
JICHHS PIIICHHS CTOCOBHO TMOPYIICHHS CYIJCIO
9l TPOKYPOPOM BHUMOT MO0 HECYMICHOCTI;
3) po3misa CKapr Ha pIMICHHS BiAMOBIAHOTO
Oprany TpO TPUTATHEHHS 10 IUCIHILIIHAP-
HOT BIJMOBIAANIBHOCTI CYIJAl YU MPOKYpOpa;
4) yxBaJIeHHA PINIEHHS TMPO 3BIJIBHEHHS
Cylal 3 Mocaau; 5) HaJdaHHS 3rOJU HA 3aTPH-
MaHHSI CyJJl Y4 yTPUMaHHs HOTO MijJ BapTOIO;
6) yXBaJICHHS PillIEHHS TPO TUMYACOBE BiJICTO-
POHEHHS CyIIi BiJ 3MIMCHEHHS IMPaBOCYIIS,
7) BXKHUTTS 3aXO[iB 100 3a0e3MeueHHs He3a-
JI@KHOCTI CyniB; 8) yXBaJ€HHS PIIIECHHS PO

! Koctxina FO.O. IpaBoBwuii ctatyc Buioi paan mpaBocyais:
Teopis Ta mpakTuka : MoHorpadis. KuiB : Anepra, 2019.
C.7L
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Demydiuk Olha

TePEBEJICHHS CYJII 3 OJHOTO Cydy JIO 1HIIOTO.
[lepenik nUX MOBHOBaXXCHb HE € BUYCPITHHM,
OCKUTBKH OKPEMHM, JCB’SITUM ITyHKTOM 3a3Ha-
gaeThcs mpo 3aiiicienHs BPII iHmux moBHO-
BaKCHb, «BU3HA4YeHUX Ili€l0 KoHcTuTyliew
Ta 3aKOHAMU YKpaiHW».

Y  nmorivHOMY KOH-

3B’SI3KYy  HaBEJICHE

CTUTYLIHHE  TIOJIOXEHHS  KOHKPETHU30BaHE
B cT. 3 3akony npo BPII, wactuna nepma sikoi
dbopmanpHO mepenOadae 20 MyHKTIB (ITOBHO-
BaXKEHb), a Jie-pakro Haiiuye 23 caMOCTIHHO
OKpeclieHuX MoBHOBaXkeHHsI. Cepes HUX, HallpH-
KJIaJI, TPU3HAuYEHHS HA MMOCaxy W 3BUIbHEHHS
3 nocaau lonoBu Jlep>kaBHOI Cyq0BOI anMiHi-
crparii Ykpaiam, ioro 3actymHukiB (1. 19);
MPU3HAYCHHS Ta 3BUIBHEHHS 3 IOCAJ YJICHIB
Buoi xBamidikaniiiHoi koMicii cyauiB Ykpainu
(mam — BKKCY) (1. 20-1); npuiAiHATTS pillieHHS
npo 3BimpHeHHs wieHiB BPII (m. 20-2) Tomo.
[lepemnik, 3akpimnenuii y 3akoni npo BPII, Takox
HE € BUUEPITHHUM.

[TepeBaxkna OinbIIiCTh TOBHOBaXeHb BPII,
BUOKpeMJieHuX y 3akoHi npo BPII, ne mepe-
KJIMKA€ThCS 3 MOBHOBa)XXEHHSMH, 3aKpirie-
HUMH Ha KOHCTUTYLiitHOMY piBHi. L{e Bka3ye Ha
Te, 1110 TOBHOBaXXCHHs, a oTxke i (pyHkuii BPII
3a piBHEM iXHBOT MPABOBOI peTiaMeHTaIlii i/
nuepeHIifoBaTH Ha KOHCTUTYIIHHI i 3aKOHO-
JIaBYO 3aKpiMJieHl. YPaxoByIOUH MOPsIOK BHE-
cenHs 3MiH 10 Konctutynii Ykpainu i iHIux
Taka gudepeHIiamis
HeoOXiJHa AJIsT PO3YMIHHSI TOTO, IO KOHCTH-

3aKOHOJABUYMX aKTiB,

tyniitai pynkmii BPIT € BimHOCHO cTamumu,
BOJIHOYAC SIK 3aKOHOAABYO 3aKpiruieHi QyHKITii
BPII Big3HauaroThCsl AMHAMI3MOM 1 MOXYTh
3a3HaBaTu TpaHcdopmariii. Kpim Toro, oue-
BunHe Te, mo ¢(ynkmii BPII, 3akpimeni na
piBai Koncturyuii YkpaiHu, € OCHOBHUMH,
TOOTO TaKUMH, peaiizalis sKux 3abesmnedye
BianoBinHicte BPIl koHcTHTYHiliHO OKpec-
aeHoMmy ctatycy. Bonnouac ¢ynkuii BPII,
3aKkpimieHi B mpoduIbHOMY 3aKOHi, € JOTO-

Functions of the High Council of Justice in the context...

MDKHUMH ¥ 3MIHHUMH BEJIMYHMHAMH, MOJEP-
Hi3alisg uu TpaHcdopmallis SKUX HE BIUIMBAE
Ha 3MiHy cTtatycy BPII. Ix peanizauis cayrye
JIOTATKOBUM 1HCTPYMEHTOM JOCSATHCHHS METH,
Ha SIKy opieHTOBaHa JisuibHicTH BPIL.

O3HaueHu HaMU ITOX1J BIAIIOBIZAE MO3UIIT
Koncrurymiitnoro Cyny Ykpainu. Y iioro pimeHHi
Big 11 Gepesns 2020 p. Ne 4-p/2020 3a3Haua-
€TBCS, MO «3MiHAa <...> KUIBKICHOTO CKJaay
i cy0’exTiB IpU3HAYCHHS WieHIB Buimoi kBai-
¢ikarmiiiHol koMmicii cynaiB Ykpainu 0e3 3ampo-
Ba/KCHHS BIJIIOBITHOTO TMEPEXITHOTO TEePioay
npu3Bena /0 3YNMUHEHHS BHUKOHAHHS KOHCMU-
myyitHux @yHKyiti o0 1000py i OLiHIOBaHHS
CY/TIB, 3aificHeHHsT  Bumoro
paaoro mpaBoCyAIs il OKPEMUX KOHCTUTYIIMHAX
MOBHOBAXEHD <...>»2,

HEMOYKJIMBOCTI

IIpo xoncTutymiiHl ¢ynkiii BPII finerscs
TakoX Yy HAyKOBiM JiTepaTypi. 30Kpema,
C.B. Ilpunyubkuil asanidye KOHCTHTYLIHHI
¢dbynkii BPII, moginstoun iX Ha Taki TpU TPYIIH:
1) dynkuis momno GopMyBaHHS CyAiBCHKOTO
KOpITyCy, sika mepejnbavae peasizaliio MOBHO-
Ba)XCHb 110 BHECCHHIO MOAaHHs [Ipe3uaeHToBi
VYkpainu npo mpu3HAYEHHS CyAJl Ha MOcany,
YXBaJICHHS PIIIEHHS NP0 IMEpeBeACHHS Cyi
3 OJTHOTO CYZy JIO 1HIIIOTO, YXBAJICHHS PIIICHHS
npo 3BUIBHEHHS Cydai 3 mocaad; 2) (QyHK-
i M0 3a0e3MEeUeHHI0 HE3alIeKHOCTI CYIMiB
Ta aBTOPUTETY TpaBoCyaas (HE3aJIeKHOCTI
CyIOBOI BJIaH), SKa Iependadae peanizarito
MOBHOBA&)XEHb IIOA0 BXMUTTS 3aXOAIB 3araib-
HOTO ¥ 1HIMBIyadbHOTO XapakTepy; 3) cyaoBa

2V crmpaBi 3a KOHCTUTYIIHHUM TIomanHsM Bepxosraoro Cymy
mozno BignosinHocTi Konerurymii Ykpainu (KOHCTUTYLiH-
HOCTI1) OKpEMHUX [10JIO’KEHb 3aKoHIB Ykpainu «IIpo cynoycTpiii
i craryc cynai» Bix 2 uepBHs 2016 poxy Ne 1402- VIII, «IIpo
BHECEHHS 3MiH 110 3akoHy Ykpaiuu «IIpo cynoycTpiii i craryc
CYIUIIB» Ta JISSIKUX 3aKOHIB YKpaiHH 1100 JisUIBHOCTI Opra-
HIB CyIIIBCHKOIO BpsiAyBaHHs» Bin 16 sxoBTHs 2019 poky
Ne 193-IX, «IIpo Bumy pany mpaBocymisi» Bim 21 rpymHs
2016 poky Ne 1798-VIII : Pimenns Koncruryiitnoro Cymy
Vkpainu Big 11 Gepesus 2020 p. Ne 4-p/2020 / Koncrury-
uiinnit Cyn Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/v004p710-20#Text.
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Demydiuk Olha

(ropucnukuiitna) ¢yHkmis, sKy BukoHye BPII
y Tpoleci NPUTATHEHHs CYIAiB 1 MPOKYpOpiB
JI0 FOPUINYHOT BiAMOBIaIbHOCTI.

OpHak OITBIIICTH JOCIITHUKIB ITiT 9aC BUOK-
pemusienHst ¢ynkuid BPII He GepyTh 10 yBarm
pIBeHBb iX HOPMATHBHOTO 3aKpITUICHHS Ta Opi-
€HTYIOTHCSI Ha 1HII YUHHHUKH (CTATyC, IPUPOLY,
3acanu (OpPMyBaHHS IILOTO KOHCTUTYIIITHOTO
oprany). lle nerxko mpomeMOHCTpyBaTH, 3Bep-
HYBIIUCH JI0 IyOmikamiif, 00’€KTOM aHami3y
B sikuX € Buma pana roctunii (nami — BPIO), o
tpancdopmysanacs y BPII.

Taxk, nanpukinan, A.P. Kpycsn, Buokpemittoe
Tpu ocHoBHI QyHkuii BPIO: 1) kagpoy, sxa
noysirae B 3a0e3nedeHHi (OpMyBaHHS BHUCO-
KoTpo(eCIfHOTO KOpITyCY Cy[IJIiB B YKpaiHi;
2) TUCIUILTIHAPHY, AKa nepeadadyae IpUHHSITTS
pIlIEHHST PO TOPYUICHHS CYIISIMH U IPOKY-
popaMH BHMOT IIOJI0 HECYMICHOCTI, a TaKOX
3MIACHEHHS AUCUUIUTIHAPHOTO TMPOBAIKEHHS
ctocoBHO cyaniB BepxosHoro Cymy VYkpainu
1 Cy[UIiB BUIIKX CTICIIaTI30BaHUX CY/IiB; 3) KOH-
TPOJBHY, 1110 BUPAXKAETHCS B PO3TIISAII CKapr HA
pIlIEHHs IPO MPUTATHEHHS 70 TUCIUIUTIHAPHOT
BIJIMOBIIATBHOCTI CY[IIB amessIiiHuX 1 Mic-
LIEBUX CYIB, a TaKOX MpoKypopiB. Ha mymky
nociigauil, o3HadeHi ¢ynkmii BPIO perepwmi-
HOBAHO ITOB’513aH1 3 KOHCTHTYIIITHO-TIPaBOBUMHU
3acaiaMi 11 AISUTBHOCTI, MiJl SKUMU CHiJ pO3y-
MiTH 3akpimieHi B KoHcTuTytii Ta 4uHHOMY
3aKOHO/ABCTBI NpUHIUNK (3acaamn) Qopmy-
BaHHS L[OTO OpraHy, U0 0e3rnocepeHbO BILIU-
BalOTh HAa HOTO JISUIbHICTH, MPUHIIAIH (3acau)
MPOILECY TAKOT TiSUTBHOCTI i MPUHIUITHA TapaHTii
i€l gisIbHOCTIY.

3 Mpunyupkuii C.B. Buiua pajna npaBocyiis — caMOCTIHHII
Opras cyJoBoi Biagu Ykpainu!? (AKTyanbHi MUTaHHS HOBIT-
HBOTO KOHCTHUTYIIHOTO (opmary). I1yoniune npaso. 2017.
Ne 4. C. 9-18.

*Kpycsin A.P. KoHcTuTyliiiHO-TIPaBOBI 3acaiy [isUIbHOCTI
Bumioi panu rocrutii. Buwa pada rocmuyii 6 kowmexcmi
€y0080-npasoeoi peghopmu : Matrepiaau HayK.-IPaKT. KOHQ.,
M. Oneca, 5 xoBrHs 2012 p. Oneca, 2012. C. 44-52. URL:
http://www.vru.gov.ua/content/file/nauk prak konf.pdf.
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Haromicte 10.€. TlonsHchkuii  BBaXkae
noTpiOHUM BUAUISTH JIMIIE BI OCHOBHI (DyHK-
uii BPIO: kanpoBo-ynpaBimiHCEKY Ta FOPUCIUK-
ifHY’, 3MICT SIKUX CKJIAJal0Th [MOBHOBa)KCHHSI,
aHaJOTIYHI THM, IO 3a3HayeHl B HaBEIEHUX
BHIIE KiIacu]ikarisx.

binpm posmorum y kinacudikamii QyHKIIH
BPIO € B.I. TatbkoB. Bin, 30kpema, BUALISE:

— (QyHKIiI0 GOpMYBaHHS CYITIBCBKOTO KOP-
nycy (kaapoBa);

— ¢yHKUil0 3a0e3NeueHHs] HEe3aJIeKHOCTI
CY/JIIB 1 MPABOBOI 3aXHUIIIEHOCTI MPOKYPOPIB, IO
noJisirae B po3risiai BPIO ckapr Ha pimeHHs mpo
MNPUTATHEHHS 10 IUCUUIUTIHAPHOI BiAMOBIATb-
HOCTI CY/IJIIB 1 IPOKYPOPIB;

— JucuUILTiHapHY (QYHKIIO;

— TPEeACTAaBHUIIKY (YHKIIO, M0 peai-
3YETBCS Y B3aEMOBITHOCHHAX 13 JIepKaBHUMH
OpraHaMH ¥ TPOMAJCHKUMHU OpraHi3aIisMH SK
VYKkpainu, Tak 1 IHIIMX JepKaB;

— OpraHi3aliiHO-yMpaBIiHCHKY byHK-
I[if0, sIKa TIOJISITae€ B OpraHi3amii, KOOpAMHAIIIT,
Y3TO/KEHH] iSUIBHOCTI JEepKaBHUX OpraHiB
y nporieci GopMyBaHHS KaJpOBOTO CKIaAy CYI0-
BO1 Biaau®.

Cyuachuit eran missbHOCTi BPII craB mpen-
Merom yBaru O.0. KocTkiHoi, HA ITyMKy SKOi
BPII peanizye Taki (yHKii: KaapoBy, JHCIHU-
IUTIHAPHY, KOHTPOJIbHY, OpraHi3aliiHO-yIpaB-
JHCBKY, (QYHKIIIIO 3a0e3MeueHHsT He3aIeKHOCTI
CYIOBHX OpraHiB Ta aBTOPHUTETY MPaBOCYIIS,
iH(pOpMaIliliHy, HOpMaTUBHY 1 PEICTABHUIIBKY .

5 Tlonsrckuit FO.E. ®opMupoBanue coctaBa Briciero copeta
IOCTHLIMU. Buwa pada rocmuyii 6 koumexkcmi cy0080-npa-
60601 peghopmu : mMarepiaam HayK.-pakT. kKoH}., M. Oxeca,
5 xoBtHs 2012 p. Opmeca, 2012. C. 21-29. URL: http:/
www.vru.gov.ua/content/file/nauk _prak konf.pdf.

¢ TarpkoB B.1. Bua paja 1ocTuiii ik KOHCTUTYIHHUN OpraH
31 cHeniaibHUM CTaTyCcoM. Buwa pada ocmuyii 6 Konmekcmi
€Y0060-npasosoi peghopmu : Marepiajau HayK.-IIPAKT. KOHQ.,
M. Opeca, 5 xoBtHs 2012 p. Ogneca, 2012. C. 59-65. URL:
http://www.vru.gov.ua/content/file/nauk prak konf.pdf.

" Kocrtkina FO.0. IIpaBoBuii cratyc Buiioi paau mpaBoCyas:
Teopis Ta mpakTuka : MoHorpadis. KuiB : Anepra, 2019.
C. 72-73.
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Demydiuk Olha

Osnaueniii knacudikanii pynkuiit BPII nepenye
aBTOpChKa Kiacu@ikamis ii MOBHOBaXKEHb, sKa,
OUYEBHJIHO, W CTajla YMHHUKOM Y BIJITOBITHOMY
(GYHKIIOHATTLHOMY PO3MEXYBaHHI.

AJe OKpiM HAyKOBUX MiJIXOJIB JOCIITKEHHS
¢ynxkuiit BPII Bumarae 3BepHyTH yBary Ha peko-
MEHJAIil MDKHAPOJHUX IHCTUTYLIH y TaKOMY
MUTaHHI.

Taxk, y BucaoBky Ne 10 (2007) KoncymnbraTtus-
HOI pajyl €BPONEHCHKUX CyniB 10 yBaru Kowmi-
teTy MiHicTpiB Pagu €Bponu (nani — KPEC) npo
CY/IOBy pajy Ha CIy»Ol1 CYCIIJIBCTBY WHIETHCA
PO MIMPOKI ITOBHOBAKEHHS CYJIOBOI pajy — y3a-
TaJIbHIOBAJILHOI HA3BM OpraHy, SKH y PI3HUX
KpaiHaxX TMOKJIMKAHUN 3aXMINATH HE3aJeXHICTh
CyIiB, 1 BTUIEHHsM sikoro B Ykpaini € BPIL.
Tak, KPEC pexomenaye, o0 10 Koja MOBHOBA-
KEHb CYJIOBOI paJii HAJEXKaIHU: MUTAHHS JO00pY
W TMpU3HAYEHHS CYAJiB; NMPOCYBAaHHS CYIJIB IO
CiTy>k01; OIIIHIOBAHHS CY[IiB; IUCLMIUTIHAPHI
W eTWYHI1 TIMTaHHS, HABYAHHS CYIIB; KOHTPOJIb
Ta yIPaBITiHAS CAMOCTIHHIM OFOPKETOM; aMiHi-
CTpYBaHHSI Cy/iB; 3aXUCT pemyTallii IpaBOCYIIs;
HaJaHHS PEKOMEHAIlM IHITUM TiJTKaM BJIaau
JIepKaBH; CITIBIpAIsl 3 1HIIUMHU BiAMOBIIHAMH
OpraHaMy Ha HaIlOHATBHOMY, €BPONEHCHKOMY
W MDKHaApOJHOMY PIBHSX; BIJAMOBIAAJIBHICTH
nepe TPOMAJICHKICTIO: TPO30PICTh, MiI3BITHICT
1 3BiTyBanHs. Bognouac KPEC migkpectoe, 110
MOXKE€ ICHYBaTH KOH(IIKT MK PI3HUMHU (YHKITI-
SIMH CYJIOBO1 paJid, HAPUKJIIA, MK IIPU3HAYCH-
HSM 1 HaBYaHHSIM CYIIIB a00 MK HaBYaHHSM
1 TIPUTSATHEHHSIM /0 JTUCIUIUIIHAPHOI BiAIMOBI-
IAJIBHOCTI, a TAaKO’K MIK HaBUAHHSAM Ta OI[IHIO-
BaHHSAM cymaiB. OMHUM 31 IIJISXIB YHUKHEHHS
Takoro KOH(IIIKTY € PO3MEKYBaHHSA pPI3HUX
3aBJilaHb MK PI3HUMH OpraHaMH CyJ0BOi paau®.

8 BucroBok Ne 10 (2007) KoHcysapraTHBHOT pajil €Bporneii-
ChbKkHX cymaiB g0 yBarn Komitery minicTpiB Pamm €Bponu
PO CYAOBY pajy Ha ciyx0i cycminbeTy. JJokymenmu Kow-
CYIbmMamuerol paou eeponeticokux cydoie : odiu. Bui. / yno-
psaa. A.O. Kasakin. 2-re Buz., ponos. Kuis : In FOpe, 2017.
C. 452-473.
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OcraHHe 3ayBaX€HHS € JJIs YKpalHCHKOi
moneni QyukiionyBanus BPII nyxe miHHUM,
ockinbku, sk 3a3Hadae O.3. XoruHcbka-Hop,
«HAIIOHAJILHOI0 0COOIUBICTIO MoOjeni (yHK-
I[IOHYBaHHS OPraHiB CY/AIiIBCHKOTO BPSAYBaHHS
€ ICHYBaHHS JBOX OKpPEMHUX OpTaHiB, BIJIMO-
BilaTbHUX 3a (OpPMYBaHHS KaJpOBOI IOIi-
TuKH y cdepi cynosoi Bragu — BPII 1 BKKCY.
3 nporo mpuBoay BeHeriaHcbka KOMicCisl HEO-
JTHOPA30BO HATOJIONIyBaa, MO «iX mapajenbpHe
ICHYBaHHS SIK OKPEMHUX OPTaHiB 3aMiCTh CIIELi-
amizoBanux miaposainie BPIT yTBoproe myxe
CKJIQJHY CHUCTEMY, 10 (hOpMY€E Tyai3M B aJMi-
HICTPaTUBHOMY YIPAaBIIIHHI CYAOBOi CHCTEMH
W TIBUINYE PU3UK BUHUKHEHHS 30IriB 1 KOH-
¢uixTiB. OHAK 1€ MUTAHHS TOJTITUKH, 00paHOi
yKpaiHcbkoto Bianoio» (IIpomixkHMI BHCHO-
BOK Beneriancbkoi komicii Ne 803/2015 mozmo
3anpornoHoBanux 3MiH 10 Koncruryiii Ykpa-
iHM B yacTuHi npaBocyand, 24 nunus 2015 p.).
<...> BKKCY 3a cBoiM QyHKITIOHATBHUM MPHU-
3HAYEHHSM Yy PO3yMiHHI MI)KHApOJHUX 1HCTH-
Tyl € OpraHoM, SKMW BIJAMOBIAA€ O3HAKaM
«CymoBOT pagn» <...>»’.

OTrxe, B YKkpaini ¢pyHKLIi Cyq0BOI paau pos-
noxineni Mk BPIT i BKKC. s cnemudika
HEOJIHOPA30BO KPUTHUKYBaJIach BeHEIiNHChKOI0
KoMiciero, sika e y 2007 p. HaromomryBasa, mo
«HeMae moTpedbu B okpeMid Buiiii kBamidika-
IIAHIM KoMmicil; i1 MOBHOBa)XXEHHS HEOOXI1THO
nepenaru Bumiiid pani rocTuilii, OUIBIIICTD SKOi
CKJIQJIAOTh Cymai» .

VY mepion, xomu BKKCY He ¢yHkIioHye,
MUTaHHS KOHIIGHTpamii (YHKIIIH, TOB’sI3aHUX

? Xoruncrka-Hop O.3. HaykoBO-KOHCYIBTAaTUBHUI BHCHOBOK
I10/I0 BiAMOBIAHOCTI 3aKOHOAABCTBY 3MicTy IlonoxeHHs mpo
IPOBE/ICHHSI KOHKYpCY Ha 3aliHATTA Hocaau wieHa Bumoi
KBai(ikamiiHOi KoMicii cyniB Ykpaiau. Bichuk Kpuminaib-
Ho2o cyoouurcmea. 2019. Ne 4. C. 193-200.

19 Bucrosok Benemiancekoi Komicii Ne 401/2006 miomo 3axo-
HOMPOEKTY TPO CYIOYCTPi Ta 3aKOHOMPOEKTY MPO CTATyC
cynaiB B Ykpainu. CtpacOypr, 20 6epesns 2007 p. / Bepxos-
nuii cyn. URL: https://supreme.court.gov.ua/userfiles/CDL_
AD 2007 _003 2007 03 20.pdf.
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i3 (hopMyBaHHSIM CyHJIIBCHKOTO KOpITyCy (OIIi-
HIOBaHH:, 100ip cynais), y BPII, a pasom i3
HuM — iges dikeigarii BKKC, mabynu ocobmu-
BO1 akTyasbHOCTi. CBIAUEHHSIM IIOTO € BiIIO-
BiJIHI 3aKOHOJaBYi iHILlIaTUBU. 30KpeMa, IMpo-
exT 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10
3akony Ykpaimm «IIpo cymoyctpiii i craryc
cynaiB» 1 3akoHy Ykpainu «IIpo Bumy pany
MPaBOCYAs» IIOAO 3aBEPIICHHS KOHKYPCHHUX
MPOLICAYP HA 3aMHSTTS MOCAJ CYUIIB MICIICBUX
cyniB» (peectp. Ne 4229 Bin 19 sxostHs 2020 p.),
METOI0 SIKOTO € 3a0e3MeyeHHs] 3aKOHOAABYOTO
BperymoBanHs TuMuacoBoi nepenadi BKKC o
BPII cTtocoBHO IpOBEAECHHS Ta 3aBEPILICHHS CIie-
1I1aJIbHOT MEePEBIPKH, OTOJIOIICHHSI, TIPOBEICHHS
Ta BU3HAYEHHS PE3yJIbTaTiB KOHKYPCIB /ISl KaH-
INAOaTiB, SK1 BIANOBIIAIOTh BUMOraM a03ariB 3,
7 m. 13 posminy III «IIpukinmeBi Ta nepexiaHi
nosnokeHHs» 3akony npo BPIT'. I xoua iinerbes
PO TUMYACOBHI XapakTep TaKUX 3aXOjiB, BBa-
YKAEMO, 10 B TIEBHINA MEPCHEKTUBI CJIIJT PO3IIIs-
HyTH nuTaHHs npo JikBigamiro BKKC, Tpan-
chopmyBaBIIM 1 y BIANOBIAHE CTPYKTYpHE
ytBopeHHs: BPII, a oT)xe — MOBHOIIIHHY, a HE
yciueHy peaiizamiio Hero (QyHKIT (hopMyBaHHS
CY[IIBCHKOTO KOPITYCY.

[ToBeprarounch 10 MUTAaHHS MPO KOHCTUTY-
uitHi ¢ynkuii BPIL, 3aramom migrpumyemo 3ra-
nany Buie nosumiro C.B. [Ipumymnpkoro momo
ix kmacudikarii, TpoTe 3 MEBHUMH yTOYHECH-
HAMH ¥ nosicHeHHAMH. Tak, BBaxkaemo, 110 (op-
MyJIOBaHHS Ta Ju(epeHiiamis KOHCTUTYIIH-
Hux (ocHoBHUX) (yHKIiH BPII mMae Burnsgaru
TakuM 49uHOM: 1) QyHKIisT (OpMYyBaHHS Cy-
JIIBCBKOTO KOpITycy; 2) (yHKIis 3a0e3neyeHHs
HE3aJIeXKHOCTI CY[UIiB; 3) IOPUCAUKIIIINHA (PYHK-

' TIpo BHeceHHst 3MiH 10 3akoHy Ykpainu «IIpo cymoycrpiit
1 craryc cynuiB» i 3akony Ykpainu «IIpo Bumy pany npa-
BOCY[/Is» IIOMO 3aBEpIICHHA KOHKYPCHHX IPOIEyp Ha
3alHATTS TOCaJ CYIIB MICIEBHX CY/iB»: MPOEKT 3aKOHY
Vkpainu Bix 19 xostast 2020 p. Ne 4229. Basza oanux «3axo-
nooascmeo  Vkpainuy. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webproc4d 1?pf3511=70201.
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ist. [llogo mepmioi GpyHKIi MU HABMHCHO OMH-
HA€MO BMKOPUCTAHHS TEPMiHY «KaapoBa (yHK-
IisH» SIK TAKOTO, 1110 Mepeadadae 3HaYHO MIUPIIIE
3MICTOBHE HaBaHTaKEHHS. AJPKE BIJIMOBIIHO 710
ct. 3 3axony npo BPII BPII peanizye xaapoBy
(GYHKINIO TaKOX, MPU3HAYAIOUM W 3BUIBHSIIOUN
3 nocan wieniB BKKC, I'onoy JlepxaBHoi cyio-
BO1 anMiHicTpaii (nami — JJCA) ta iioro 3actyn-
HUKIB. BomHouac came QopMyBaHHS CyIiB-
CBKOTO KOPITYCY BIYYHO BHU3HAUa€ MPU3HAYCHHS
BPII y cucremi oprani cygosoi Biagu. Lllono
npyroi (yHKIii, To BBaxxaeMo Oe3MiJACTaBHUM
OTOTOXXHIOBATH (DYHKIIIO 3a0e3leYeHHs He3a-
JISKHOCTI CyJ/IiB 13 3a0€3MEYEHHSAM aBTOPUTETY
MPaBOCYI/Asl Ta HE3AJIEKHOCTI CYyIOBOi BIAJIH.
3a0e3neueHHsT HE3aJEeKHOCTI CYIOBOI  BIIAIH
€ meroro ¢ynkuionyBanas BPII (ct. 1 3akony
npo BPII), ii micieto, JOCSITHEHHS SKOi Oroce-
penkoBye BCi 0e3 BHKIIIOYEHHS (PYyHKIIT Ta IMOB-
HOBaXXCHHS 11bOTO oprany. | 3abe3neueHHs Hesa-
JISKHOCTI CYZIJIIB € X04a i BaroMol0, KJIF0YOBOIO,
aje He €IMHOI0 (YHKIE€I0, CHPSIMOBAHOIO Ha
JOCATHEHHS 3aJIeKJIapOBaHOi METH.

Ha 3akoHomaBuyoMy piBHI, BpaxoOBYIOUH
IIMPOKE KOJIO PI3HOMAHITHUX TOBHOBAKCHb
BPIIL, ii ¢yskuii MoxxHa po3misiiaTu B pi3HUX
acriektax. Tak, OKpIM HaJIe)KHOTO BIiAOHUTTA
Ta KOHKpeTH3alii KOHCTUTYILIHHHMX (QYHKIIH,
3axon npo BPII nepenbauae peanizaliito HElo 11e
i Takux (QyHKIIIH, AK:

— KOHTpOJbHA  (pO3IVIsIac
pillIeHHS BIAMOBIIHUX OPraHiB MpPO MPUTAIT-

CKapru Ha

HEHHS 70 JUCIUIUTIHAPHOI BiAMOBIIATBHOCTI
CYAJIl 9¥ IPOKYpOpa);

— OpraizaliifHo-yIpaBiHCbKa (3mitic-
HIOE€ (DYHKIIIT TOJIOBHOTO PO3MOPSTHUKA KOIITIB
JepxxaBHOTO OrOMKEeTy YKpaiHu 1momo QiHaH-
coBoro 3a0e3medyeHHsl CBO€1 MAisIBHOCTI; Oepe
y4acTh y BHU3HA4YeHHI BUIATKIB Jlep)kaBHOTO
Oro/pkeTy YKpaiHu Ha yTPUMAaHHS CY/IiB, OpPraHiB
Ta yCTaHOB CUCTEMH MPABOCYAS BIAMOBITHO JI0
bromkeTHoro kopekcy YkpaiHu; 3aTBEpIKY€E 3a
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noganasaM JICA HOpMaTuBH KaapoBoro, (iHaH-
COBOT0, MarepiajJbHO-TEXHIYHOTO M  1HILIOTO
3a0€3MeUeHHs] CYIiB; TOTOMKYE B YyCTaHOB-
JCHOMY TIOPSAIKY TEepEepo3NOoAis OIOMKETHUX
BUJIATKIB MIX cylamMu, kpiM BepxoBuoro Cyny);

— KaJpOBO-YIIpaBIiHChKA (TIOTOKYE KiJIb-
KICTh CYIIIB y Cydi; NpU3HAYa€ Ha IOCaTy
1 3BiIbHAE 3 Iocaau [onoBy JICA, ioro 3actyn-
HUKIB; TIPU3HAYA€E Ta 3BUIBHSAE 3 MOCAJ YJICHIB
BKKCY; npuiimae pimeHHS Tpo 3BUIbHEHHS
uieniB BPII);

— HopMmoTBOopya (3arBepmxkye IlomoxeHHs
po €auHy cynoBy iH(GOpMaIiifHy (aBTOMaTH30-
BaHy) cucremy, [lonoxxenns npo [ICA # tunose
TOJIOKEHHSI TIPO 11 TepUTOpiaibHI yNpaBIiHHS,
[Monoxennss mpo Ciyx0Oy CynoBOi OXOPOHH,
[TonoxxeHHS TPO MPOBENEHHS KOHKYPCIB JUIs
MPU3HAYEHHS HA TOCAAU JEP>KaBHUX CITY:KOOB-
B y Cyldax, OpraHax Ta YCTaHOBAaX CHCTEMH
npasocyns, [onoxenns npo Komicito 3 nmutaHb
BUIIOTO KOPIYCY J€p:KaBHOI CIIy>)XOuM B CHC-
Temi npasocyqas, [lopsinok BeneHHs €auHOTO
JIep’KaBHOTO PEECTPY CYNOBHUX pillleHb; 3aTBep-
JUKY€E TIOPSIIOK CKJTaJICHHSI BiOIPKOBOTO 1CIIUTY
i METOAMKY OILIIHIOBAaHHS MOro pe3ylbTariB,
MOPSZIOK CKJIAJIeHHST KBaTi(iKaliiHOTO ICIUTY
W MEeTOOUKYy OILIHIOBaHHS KaHIUAATIB, MOJO-
KEHHS TIPO MPOBEICHHS KOHKYPCY Ha 3alHATTS
BAaKaHTHOI MOCaJH CyAJli, TOPSIOK 1 METO0MI0-
rito KBai(iKaIiiHOTO OIIHIOBAHHS, MOPSJIOK
(hopMyBaHHsSI Ta BEIEHHS CYHJIIBCHKOIO J0CHE
(oche KaHAMIATA HA TTOCALy CYa);

— KOHCYJIbTaTHBHA (Hajgae OOOB’SI3KOBI 0
PO3MIsAY KOHCYIBTATUBHI BUCHOBKH IIOJIO 3aKO-
HOTIPOEKTIB 13 MUTaHb YTBOPEHHS, peopraHiza-
i 9¥ JTKBiAAMil Cy/iB, CyIOyCTPOIO Ta CTATyCy
CY[JIIB, y3arajJbHIOE TPOIMO3HUIIli CyIiB, Opra-
HIB Ta YCTaHOB CHCTEMH IPABOCYAS CTOCOBHO
3aKOHOJABCTBA OO0 IX CcTaTycy ¥ (yHKIIOHY-
BaHHsI, CYJIOyCTPOIO Ta CTaTyCy CyIiB);

10
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— xomynikatuBHa (BPII 6epe ydacTs y Mix-
HapOJHOMY CITIBPOOITHHUIITBI, B TOMY YHCIII B3a-
€MOJIi€ 3 IHO3EMHHMMH 3aKJIaJlaMH, YCTaHOBaMH
i opraHizaiisiMy 3 MUTaHb MPABOCYI);

— iMiJKeBa (BXKHUBA€E 3aX01B MO0 3a0e3re-
YEHHsI aBTOPUTETY TIPABOCYIISA).

3BicHO, 1m0 Taka rpagamis ¢yskmiii BPIT
€ JoCcUTh YMOBHOIO. IIpore, Ha Hamy IyMKy,
BOHA TIOBHOKO MIpOIO JIa€ YSIBJIICHHS PO CTpa-
Teriuni HampsiMu AisuitbHOCTI BPII sik KoHCTH-
TYIIHHOTO OpraHy, 30Cepe/HPKeHOro Ha 3abe3rme-
YEeHHI HE3aJIeKHOCTI CyI0BOT BIIaIH.

BucHoBku

[TizcymoByrouM pe3ysbTaTd HAIOTO aHaji3y
¢byukuit BPII, cmig 3a3Haunté Take. DyHKIT
BPII 3a piBHeM iX mpaBoBOi periaMeHTallii BapTo
nudepeHIitoBaTH Ha KOHCTUTYLIMHI ¥ 3aKOHO-
naByo 3akpimieHi. Koncrurymiiiai ¢ynkuii BPII
€ BIIHOCHO cTanuMH. BomHowac 3akoHOTaBYO
3akpiruteHi ¢ynkiii BPIT Big3Ha9aroThCs nWHA-
MI3MOM 1 MOXYTh 3a3HaBaTh TpaHCHOPMAIIii.
Koncrutymiiini ¢ynkuii BPIT € ocHoBHuMH, iX
peamizariis 3abesmnedye BianoigHicTh BPII koH-
CTUTYLIMHO OKpecieHoMy crarycy. BoaHouac
3akoHOmaBuO 3akpimieHi ¢yHkiii BPIT € momo-
MIKHUMH i 3MiHHUMH BeJTHYMHAMH. 1X peamizariist
CIIyTY€ JTOJATKOBHM IHCTPYMEHTOM JOCATHEHHS
METH, Ha SIKy OopieHTOBaHa AisutbHICTH BPII.

Ho xoncturyuiinux ¢ynkuiii BPII nane-
xaThb: 1) ¢yHkuis GopMyBaHHS CYIAIBCHKOTO
Koprycy; 2) ¢yHkuig 3a0e3neueHHs Hesa-
JIEKHOCTI CYy[iB; 3) IOPUCIUKIIIHHA (YHKITLIS.
3aKOHO/MABYO 3aKPIIJICHUMU € Taki (QyHKIii
BPII: 1) kouTpoOsbHA; 2) OpraHi3amiitHo-ypaB-
JIHChKA; 3) KaaApOBO-yMpaBiiHChKA; 4) HOP-
MOTBOpYa; 5) KOHCYJAbTaTHBHA; 6) KOMYHIKa-
THUBHA; 7) IMIJI)KEBA.
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Problems of enforcement of a constitutional right of citizens
to an adequate standard of living

Diligul Alina

Candidate of Juridical Sciences,

Assistant Professor at the Department of Civil Law Disciplines
Dnipropetrovsk State University of Internal Affairs, Ukraine

In the article the author analyzes the right of every person living in Ukraine to a sufficient
standard of living and the possibility of exercising such a right in the modern economic conditions
of'the state, explores the problems of clarifying the legal, essence of the categories “standard of living”
and “sufficient standard of living”.

The article also analyzes international norms and domestic legislation to define the boundaries
sufficiency.

The dependence of the category of sufficient standard of living with the subsistence level has
been clarified. The concept of a sufficient standard of living for the citizens of Ukraine, the problems
of modern legislation that make it impossible to fully realize the right of citizens of Ukraine to
a sufficient standard of living and identified ways to implement this right in today’s realities. living
conditions.

Analysis of international documents showed that to denote virtually the same phenomenon different
terms are used: “sufficient standard of living”; “Decent standard of living”; “The standard of living
that is necessary to maintain health and well-being”; “Adequate social protection”.

It is clear that a sufficient standard of living is not a fixed value, as it changes depending on socio-
economic and other factors. The task of the state is to create appropriate conditions for a person to be
able to provide a decent material base as for yourself and your family.

The position is defended that it is more correct to speak not about sufficient, and about decent
standard of living, because in the first case it is a level that actually corresponds minimum human
needs (ie one equal to or higher than the human poverty line), the significance of the second is
that it is a level that is based on what is the highest social value for a person. It is dignity that
allows a person to feel self-respect and awareness own social value. This position should be fixed in
Art. 48 of the Constitution of Ukraine.

Introduction

The current regulations of Ukraine contain
neither a clear definition of the concept
of an adequate standard of living for the citizens
of Ukraine, nor the description of the scope
of the right of citizens to an adequate standard
of living and the possibility of exercising such
a right.

The purpose of the article is to study
the concept of an adequate standard of living
for the citizens of Ukraine, analyse current

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/21

legislation preventing the exercise of the right
the citizens of Ukraine to an adequate standard
of living for themselves and their families,
and study the ways to exercise this right in
today’s reality.

Presentation of the research material

In current environment, the problem
of ensuring an adequate standard of living
is becoming more acute with every passing
year, both in Ukraine and abroad. The urgency
of this issue in Ukraine is associated with

11
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the economic situation in the state, which does
not allow to fully develop the social security.

The highest social value enshrined in
the Constitution of Ukraine is a person,
andensuringthe exercise ofits rights and freedoms
is the primary duty of the state'.

A decent standard of living for the citizens of
Ukraine, according to the studies by O.V. Bermi-
cheva, V.V. Matsokin, D.V. Feoktystov,
V.M. Vehera, I.S. Andrienko, V.S. Vitkova,
Y.V. Kyrychenko, = V.M.
E.M. Libanova and others.

According to the Constitution of Ukraine,

Lytvynenko,

the state shall ensure the social orientation
of the economy (part 4 of art. 13). Therefore,
it 1s the basis for exercising numerous social
rights of citizens, in particular the right to
wages, which must be not lower than those
established by law (art. 43), to social protection
(art. 46), as well as to an adequate standard
of living for themselves and their families
(art. 48). The provisions of the Basic Law
mentioned above are implemented through
the state social standards and state social
guarantees provided for by the laws in effect
and defined by the Law of Ukraine “On State
Social Standards and State Social Guarantees”
dated October 5, 20002

However, no current statutory instruments
defining the legal basis for the development
and application of state social standards
and regulations aimed at implementing the basic
social guarantees enshrined in the Constitution
and of Ukraine provide a clear
and unambiguous answer to the question about

laws

the adequate standard of living for Ukrainian

"' The Constitution of Ukraine : Law of Ukraine of June 28,
1996 No. 254k/96-VR / Verkhovna Rada of Ukraine. The
Bulletin of the Verkhovna Rada of Ukraine. 1996. No. 30.
Art. 141.P. 17.

2 On State Social Standards and State Social Guarantees : Law
of Ukraine of October 5, 2000 No. 2017-II1 / Verkhovna Rada
of Ukraine. The Bulletin of the Verkhovna Rada of Ukraine.
2000. No. 48. Art. 409. P. 397.

12
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citizens, the scope of the relevant right and about
the way it is secured. Legal science is called
upon to form a solid foundation that will allow
avoiding or overcoming the relevant problems,
and will encourage legislators to actively
standardize this area of focus.

The Decree of the President of Ukraine
“On Poverty Reduction Strategy” dated
August 15, 2001 No. 637 (as amended)
provides definitions of “poverty rate”, “poverty
threshold”,

poverty” and others. Accordingly, the poverty

“depth of poverty”, “extreme
rate is the share of families (households),
where the level of consumption (income) per
capita is below the defined poverty threshold.
Accordingly, the poverty threshold is the level
of income below which it is impossible to meet
basic needs. Currently, the poverty threshold is
set as a percent of the subsistence level per one
person per month. Based on it, families referred
to the poor ones are identified’.

The basic component defining the living
standards of citizens is the subsistence
level. According to the Law of Ukraine “On
Subsistence Level” of July 15, 1999 No.
966-XIV (as amended), the subsistence level
is a value sufficient to ensure the normal
functioning of the human body, maintain its
health, to provide foods, as well as the minimum
set of non-food goods and a minimum set
of services necessary to meet the basic social
and cultural needs of a person. According
to art. 2 of the above Law, the subsistence
level is used to establish the minimum wage
and minimum old-age pension, determine
the amount of social welfare, of allowance for
families with children, unemployment benefits,
as well as scholarships and other social

3 On Poverty Reduction Strategy : The Decree of the Pres-
ident of Ukraine of August 15, 2001 No. 637/2001 / Pres-
ident of Ukraine. URL: https://zakon.rada.gov.ua/laws/
show/637/2001.
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benefits based on the Constitution and laws
of Ukraine. Another still important category
that defines the living standards of citizens is
the wages they receive. According to the Law
of Ukraine “On Wages” dated March 24, 1995
No. 108/95 (as wages is
the remuneration that employees receive for
their work under the terms of the employment

amended),

contract. Unfortunately, the wages in today’s

environment does not always provide
an adequate standard of living for employees
and their families. In order to guarantee
a certain amount of payment to employees
for the work performed, the state establishes
the minimum wage by legislative action. It
is a social guarantee, mandatory throughout
Ukraine for the enterprises of all forms
of incorporation and of any business pattern®.
In general, most scientists tend to believe
that the concept of “an adequate standard
of living” is a variable and unstable value.
After all, social relations change depending
on certain economic and legal factors. For
example, the living conditions considered
to be adequate for people in the 19th
century are unacceptable for people of the
21st century.

In view of the above, it is possible to
conclude that an “adequate standard of living”
is a state of a human characterized by its ability
to meet its physiological and social needs.

The main tools created by the state for
the citizens to exercise such a constitutional
right as an adequate standard of living are
the established subsistence level and social
benefits for Ukrainians, the provision of jobs for
able-bodied people and a guaranteed minimum
wage, monitored through tax authorities
and the State Labour Service bodies.

4On the Subsistence Level : Law of Ukraine of July 15,
1999 No. 966-XIV / Verkhovna Rada of Ukraine. URL:
https://zakon.rada.gov.ua/laws/show/966-14.
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As already mentioned, ensuring all
the provisions enshrined in the Constitution by
the state is of greatest importance. Therefore,
the only thing we need is to determine
the meaning of the concept of “ensuring
the right to an adequate standard of living”,
which also has not been defined by the legislator.
In the academic explanatory dictionary
of the Ukrainian language, the term “ensure”
is interpreted as follows: provide in sufficient
quantities or satisfy certain needs; create
sustainable conditions for doing something;
guarantee something, etc.’

Accordingly, “ensuring the right to
anadequatestandard ofliving” canbeinterpreted
as the efficient application of the above
instruments by the state, which will contribute
to satisfying the physiological and social
needs of a person. It should be noted that
the state provides a person with a set of goods
and services, based on the minimum (basic)
criterion. This has been pointed in the law
more than once: “a minimum set of non-food
goods”, “a minimum set of services”, “to meet
basic social and cultural needs”. This is what
distinguishes the right to an adequate standard
of living and the right to a decent standard
of living. At the legislative level, the right to
an adequate standard of living only is enshrined.
V.M. Lytvynenko believes that the concept
of'a “decent standard of living” is often defined
in the national and international statutory
instruments as an “adequate standard”, but these
concepts have different meaning. An adequate
standard of living means having a “minimum
that meeting the basic
physiological needs, while a decent standard

income” allows
of living includes satisfaction of cultural,
spiritual, aesthetic needs of an individual, self-
fulfilment and the pursuit of self-development.

5 Academic explanatory dictionary of the Ukrainian language.
URL: http://sum.in.ua/s/zabezpechennja.
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An adequate standard of living is also often
associated with a sufficient subsistence level®.

Thus, the practicality of substitution of “an
adequate standard of living” concept by “a decent
standard of living” in the national laws can be
considered. It should be noted that the latter can
only be achieved through ensuring an adequate
standard of living, i.e. upon the satisfaction
of basic physiological needs. This assertion
can be confirmed with a well-known Maslow’s
pyramid, representing the system of human needs
as a hierarchical structure. Thus, the concept of
“decent standard of living” formalized in legisla-
tion could serve as a reference point for determining
the amount of wages, pensions and other social
benefits. Another law aimed at the implementation
of the basic social guarantees enshrined in
the Constitution of Ukraine and the laws of Ukraine,
is the Law of Ukraine “On State Social Standards
and State Social Guarantees” dated October 5,
2000 No. 48 (as amended). It sets the legal basis
for the formation and application of state social
standards and regulations. Pursuant to art. 1 of this
Law, the state social guarantees are the minimum
payment for labour, incomes, pensions, social
welfare, other types of social benefits established
by laws and other statutory instruments ensuring
a standard of living not lower than the subsistence
level.

The authorities may take measures to change
the mechanisms for exercising social rights.
This evidences that the socio-economic rights
provided by law are not absolute. Therefore,
compliance with the principle of proportionality

¢ Lytvynenko V.M. A Decent Standard of Living as a Cate-
gory and a Social Human Right. (JIutBunenko B.M. I'innuii
pIBEHb KUTTS SIK KATEropis Ta COIliajbHe MPaBO JIOAWHH.)
URL: http://bookwu.net/book ukrainske-pravo 991/88
gdnij-rvenzhittya-yak-kategorya-ta-socalne-pravo-lyudini.
7On State Social Standards and State Social Guaran-
tees : Law of Ukraine of October 5, 2000 No. 48 / http://bookwu.net/
book ukrainske-pravo_991/88 gdnij-rvenzhittya-yak-
kategorya-ta-socalne-pravo-lyudini. URL: https://zakon.rada.
gov.ua/laws/main/2017-14.
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between the social protection of citizens
and the financial capabilities of the state is
one of the key elements of regulation of social
relations in the social sector®. At the same time,
the Decision of the Constitutional Court of
Ukraine dated March 17, 2005 No. 1-rp/2005,
states that the economy social orientation is
an important feature characterizing Ukraine as
a social welfare state. This means that the state is
obliged to properly regulate economic processes
through equitable redistribution of public
income. Such a social policy will help ensure
the well-being of all citizens’.

Consequently, the right to an adequate
standard of living is enshrined in the national
legislation primarily through the Constitution
of Ukraine, as well as through the laws as follows:
“On Subsistence Level”, “On Wages”, “On State
Social Standards and State Social Guarantees”,
the Decree of the President of Ukraine “On
Poverty Reduction Strategy”.

We believe that the ways of ensuring
the exercise of right to an adequate standard
of living for the citizens of Ukraine are
to increase income from employment,
increase wages as the main source of income
and ensure advanced growth of nominal
wages compared to rising consumer prices,
increasing motivation for productive work,
introduction of hourly rate wage systems with
through the application of the minimum hourly
wage; development of social partnership
and contractual regulation of employment
relations in terms of wages, improvement
of the procedure for concluding collective
employment agreements and contracts
and control over their performance.

§ Unemployment Rate in Ukraine. Minfin : web-site. URL:
https://index.minfin.com.ua/ua/labour/unemploy/.

° Decision of the Constitutional Court of Ukraine of March
17, 2005 No. 1-rp/2005 / Constitutional Court of Ukraineto
URL: https://zakon.rada.gov.ua/laws/show/en/v001p710-05.
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A very important element in poverty reduction
is the development of social insurance as a way
to protect individuals from loss of income and as
an organizational and legal form of'social security.
The social insurance system should be aimed
at improving the social protection of individuals
and their families from probable poverty due to
inability to receive income in the event of a job
loss or incapacitation due to illness, accident,
injury, old age, or in case of death of primary
income earner.

V.M. Veheranames the following key priorities
of'awelfare state in ensuring an adequate standard
of living: improvement of quality and standard
of living of the population; a clear delineation
of spheres of state and collective-agreement-
based regulation of wages; progressive rise in
the minimum wage; establishment and provision
of state guarantees in terms of wages; limiting
the amount of wage deductions, including
the amount of income taxation; promotion
of the protection of workers’ rights to receive
timely wages paid in full.

Evidently, the amount of benefits depends
on the socio-economic capabilities of the state,
but it should ensure the constitutional right
of everyone to an adequate standard of living
for themselves and their families, although
the Basic Law article mentioned above does not
state that the state guarantees it. The objective
of a country declaring itself a welfare state is
to create the conditions for a person enabling
the provision of decent material resources for
this person and its family by working. Despite
the fact that everyone should take care of their
own well-being personally, the state is obliged
to create appropriate environment, so that people
can provide for themselves and their families.
Ensuring such an opportunity for everyone is
one of the main tasks of a welfare state'’.

1" Vehera V.M. Setting the Minimum Wage as a Way of State
Regulation of Wages in Ukraine. (Berepa B.M. Bcranos-
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In order to ensure the constitutional right
of citizens to an adequate standard of living,
the basic state social guarantees (minimum wages,
incomes, pensions, social assistance, other types
of social benefits established by laws and other
statutory instruments that ensure the standard
of living is not lower than the subsistence level)
are provided by laws only. They are mandatory
for all state bodies, local authorities, enterprises,
institutions and  organizations, regardless
of the form of incorporation.

The levels of basic state social guarantees are
set based on the state social standards, which are
the social regulations and standards or a complex
of these, established by laws and other statutory
instruments.

The standards and regulations are
developed, established and approved according
to the procedure specified by the Cabinet
of Ministers of Ukraine with the participation
of an agreement with other parties to the social
partnership. A different procedure may be
provided by the Constitution and laws of Ukraine
only. The laws of Ukraine only set the following:
theminimumwage;theminimumold-agepension;
non-taxable minimum income of citizens;
the threshold of indexation of monetary income
of citizens; benefits for housing and communal
services payments, payment for transport
services and communication services, as well
as the criteria for their provision. The state
social guarantees are provided from the budgets
of all levels, the funds of enterprises, institutions
and organizations and social funds on the basis
of targeting and designated use.

State social guarantees and state social
standards and regulations are the basis for
calculating expenditures for social purposes
and forming the budgets of all levels and social

JICHHsI pO3Mipy MiHIMaJIbHOT 3apO0ITHOT IUIATH SIK CTIOCiO Aep-
JKaBHOTO PEryJIoBaHHA omularu npaui B Ykpaiui.) Kharkiv :
Pravo, 2015. 168 p.
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funds on their basis, as well as inter-budget
relations, and for the development of national
and local programs of economic and social
development. Funding standards are set with
the adoption of the Law of Ukraine on the State
Budget of Ukraine for the current year, as well
as during the generation of social fund budgets.
In order to comply with state social guarantees,
to assess the efficiency of the state social policy,
its impact on the standard and quality of living
in Ukraine, a constant state monitoring is carried
out in terms of application and financial support
of state social standards and regulations.

The main means of such monitoring are
as follows: monthly assessment of the value
of the main state social standards; state statistical
accounting to ensure compliance with state social
standards and regulations; current adjustment
of values of state social standards and standard
costs (financing) depending on changes of prices
and other conditions of their development. Based
on the results of such monitoring, the amount
of state social guarantees is reviewed according
to the procedure specified by law.

Conclusions

The current regulations of Ukraine contain
neither a clear definition of the concept
of an adequate standard of living for the citizens
of Ukraine, nor the description of the scope
of the right of citizens to an adequate standard
of living and the possibility of exercising such
a right. However, despite the lack of regulation
by the current laws of the definition of this
concept, the objective of the state is to enforce
the constitutional principle — the right of its
citizens to an adequate standard of living, decent
wages, proper living conditions, etc.

16
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The objective of the state in terms of ensuring
the exercise of that constitutional right of citizens
is to create the environment where every citizen
of Ukraine can get decent material resources for
themselves and their families by the employment
provided by the state, which would allow people
to satisfy their personal and family needs, both
material and social, spiritual, aesthetic, etc. We
also believe that it would be more appropriate to
focus on the term “decent” instead of “adequate”
while speaking about the standard of living for
the citizens of Ukraine, since the state considers
the adequate living conditions to be the standard
of living that meets the minimum needs
of a person, meaning the standard that is not
below the poverty threshold, when the state must
create a “decent” standard of living for its citizens,
its people, and the decent living conditions in
this country, because the unemployment rate
and the dynamics of emigration is growing year
by year in this country.

Economic  instruments  shall
the creation of favourable economic conditions

include

for the enforcement of this legal framework
and the successful implementation of all social
programs, namely:

— reformation the system of state regulation
of the economy, so that the greatest support is
provided for medium-sized enterprises;

— allocation of a larger share of funds
from the state budget for the development
and improvement of social policy.

Everyone’s right to an  adequate
standard of living is an important guarantee
of being confident about the future. Successful
enforcement of this right will raise the level
of public confidence in government and promote
building a strong state with a well-developed
social capital.
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The article considers the problem of creating an adequate situation with the legal regime of active
space debris removal from outer space. One of the factors of the negative impact of rocket and space
activities on the environment is man-made littering of near-Earth space debris. Space debris in Earth
orbit poses significant danger to satellites, humans in space, and future space exploration activities.
In particular, the increasing number of unidentifiable objects, smaller than 10 cm, presents a serious
hazard. The steadily increase of the space debris population is threatening the future of space utilization
for both commercial and scientific purposes. Effective practical measures for the destruction of space
debris in orbits at the current level of technical development of mankind have not yet been developed.
As no viable methods for clearing space from debris have yet been found, the focus in the near future
will be on control measures to eliminate the formation of debris:

The existing normative acts of international space law are analyzed through the prism of their
applicability to the problem of non-debris in outer space. The authors of the article make an attempt
to propose a perspective international legal regime for combating space debris, stimulating subjects
of space activity to remove it. An effective fight against space debris means the removal of debris,
regardless of under whose jurisdiction it is situated, however, the disposal of debris of another state, in
the meaning of international rules governing space activities is a violation of the right to jurisdiction
and control over a space object, even if control over the space object has long been lost.

Proceeding from this, it seems necessary to adopt norms of international law stimulating
the removal of space debris, regardless of whose jurisdiction it is. Establishing such a regime requires
the modernization of the entire set of norms of international space law.

Introduction

Theproblemofanthropogenicpollutionofnear-
earth space got up relatively recently. However,
today it is generally accepted by all subjects
of space activity. With the existing dynamics
of growth of polluted space, the moment, when
chain reaction of multiplication of space debris
appears, capable to destroy all existing space
infrastructure, will come no later than 20 years.
So, early efforts to prevent pollution of the space
are becoming critically important now.

The increase in the number of satellites is
creating a great concern. Reducing the cost

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/21

of space activity, the emergence of frequent

space companies, entry into the markets
of new players will lead in the coming years, to
an increase in the number of launched satellites.
Moreover, the periods of their active existence
will be from 2 up to 5 years due to the use
of widely available commercial components
thatare notadapted to work in space. Atthe same
time, the time spent by the satellite at a low
Earth’s orbit before entering the atmosphere
is on average 2 to 20 years. Thus, those space
objects will become space debris.

In this regard, the problem of removing

anthropogenic debris from outer space, as well

17
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as international legal regulation of such activities
becomes especially relevant.

This problem is relatively new
poorly developed. Such lawyers as O. Zhukov,

and

I. Vereshchetin, Y. Kolosov, in their works
indicate this area of research as relevant. At
the same time, abroad this topic is more studied
by both European and American experts. Much
attention is given by the authors of the European
Institute for Space Law. Doctrine progress in
this direction can be tracked in the materials
of the colloquia of the International Institute
of Space Law (IISL). In North America,
large centers working over the development
of the doctrine are McGill University (Montreal,
Canada), University of Mississippi and so on.

The purpose of the article is to define
and systematize legal regimes of active space
debris removal from outer space.

Statement of basic materials

Definitionof space debris includesall functioning
space objects of artificial origin, including spent
stages of launch vehicles, non-functioning
spacecraft, fragments formed by satellites. Note
that international agreements in the field of space
cooperation do not contain a definition of space
debris. The scientific and technical community is
already investigating this problem in detail'.

Active space debris removal is a set
of measures aimed at removing existing space
debris from outer space?.

Effective practical
destruction of space debris in orbits
of more than 600 km (which does not affect the

measures for the

' Kyxos T'Il., ComameB A.M. KocMOC ¥ 9KOJNOTHS: HEKO-
TOpPbIE TPaBOBBIE MPOOIEMBL. MOCKOBCKULL JICYPHAT MedICOY-
Hapoorozo npasa. 2014. Ne 3. C. 124.

2 MeXIyHapoIHOE COTPYJHHYCCTBO B  HCIONB30BAHHA
KOCMHYECKOr0 MPOCTPAHCTBA B MHPHBIX IEIAX : Pe3oiro-
uust A OOH 72/447 ot 07 nexabpst 2017 r. ULR: https:/
undocs.org/ru/A/RES/72/77 (nara noctyna: 18.01.2021).
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cleansing effect of inhibition of the atmosphere)
at the current level of technical development
of mankind have not yet been developed.
Although a number of other measures have been
considered, for example, the design of satellites
that evaporate debris with a powerful laser
beam or change their orbit with ion beams
(concept for active removal of space debris
has been presented, in which a space debris
shepherd uses the momentum transmitted by
a low-divergence accelerated ion beam in order
to achieve contactless debris removal®), which
should inhibit debris to enter the atmosphere
with partial or complete combustion in it or,
in the case of devices in geostationary orbit,
to take them into the orbit of the burial, or
ground lasers* (Laser broom), or a device that
will collect debris for further processing. At
the same time, the urgency of the task of ensuring
the safety of space flight in conditions of man-
made pollution of Near Earth Objects (NEO)
and reducing the danger to objects on Earth
with uncontrolled entry of space objects into
the dense atmosphere and their fall to Earth is
growing rapidly”.

International cooperation in solving the
problem of space debris is developing in
the following priority areas:

— Environmental monitoring of NEOs,
including geostationary orbit (GSO) areas: space
debris monitoring and cataloging of space debris
objects.

3 Bombardelli C., Peldez J. Ton Beam Shepherd for Contact-
less Space Debris Removal. Journal of Guidance, Control
and Dynamics. December 2010.

* Space debris orbiting Earth to be destroyed with giant lasers
fired from Australia. Independent.co.uk : web-site. ULR:
https://www.independent.co.uk/news/science/space-de-
bris-orbiting-earth-be-targeted-giant-lasers-fired-austra-
lia-9181280.html (application date: 20.01.2021).

5 Assessment Study of Small Space Debris Removal by Laser
Satellites. NTRS — NASA Technical Reports Server. ULR:
https://ntrs.nasa.gov/citations/20120009369 (application
date: 20.01.2021).
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— Mathematical modeling of “space debris”
and the creation of international information
systems to predict the clogging of the NEO and its
danger to space flight, as well as information
support of events of dangerous convergence
of debris and its uncontrolled entry into the dense
atmosphere.

— Development of methods and means
of protection of spacecraft from the effects
of high-speed particles of “space debris”.

— Development and implementation
of measures aimed at reducing the clogging
of the NEO.

As no economically viable methods for
clearing space from debris have yet been found,
the focus in the near future will be on control
measures to eliminate the formation of debris:
prevention of orbital explosions accompanying
the flight of technological elements, removal
of spent spacecraft to burial.

The international legal aspect of combating
space debris is undoubtedly important
for ensuring effective combating it on
the one hand, and ensuring that the interests
of the subjects of space activity are respected
on the other. Nevertheless, at present it can be
stated that there is no adequate legal regulation
of the current situation of the problem
of observation, prevention of further pollution
and removal of accumulated space debris,
which hampers the development of technical
solutions on these issues. Its development
seems to us an urgent task.

Active removal of space debris implies
the launch of new spacecraft to remove failed
satellites and other debris from orbit. For
example, ClearSpace-1 will be the first space
mission to remove an item of debris from
orbit, planned for launch in 2025. The mission
is being procured as a service contract with
a startup-led commercial consortium, to help
establish a new market for in-orbit servicing,
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as well as debris removal®. The European
Space Agency has finalized an 86 million
euro ($104 million) contract with Swiss
start-up ClearSpace SA’. As was mentioned
above, another technical option is the impact
on space debris by directed radiation (laser).
Several companies are already developing
technologies to enable this plan. For example,
in 2014 Scientists in Australia have begun work
on a project that built lasers fired from Earth
to blast away the thousands of tonnes of space
debris orbiting our planet. For this, researchers
at the Australian National University have
been given a grant of $20 million, alongside
$40 million of private investment®.

Butamong the many problems, one of the main
ones is the legal aspect — the states of registration
will forever retain jurisdiction and control (as well
as ownership) over objects launched into outer
space. Consequently, another state or a private
person carrying out space activities under a state
license cannot touch, interfere with or remove
a space object without the consent of the state
of registration of this object. And this is just
one of the controversial points in active garbage
disposal. Any technology of approaching,
attaching, capturing and physically removing
an object from orbit can also be used for
reconnaissance purposes, not to mention more
aggressive actions.

One of the most prominent projects for
a set of rules on space debris comes from
the Space Debris Foundation and its “Orbital

¢ ESA commissions world’s first space debris removal. The
European Space Agency : web-site. ULR: https://www.esa.int/
Safety Security/Clean_Space/ESA_commissions_world_s

first_space_debris_removal (application date: 20.01.2021).

7 ESA signs contract for first space debris removal mission.
SpaceNews : web-site. ULR: https://spacenews.com/clear-
space-contract-signed/ (application date: 20.01.2021).

8 Space debris orbiting Earth to be destroyed with giant
lasers fired from Australia. Independent.co.uk : web-site. ULR:
https://www.independent.co.uk/news/science/space-de-
bris-orbiting-earth-be-targeted-giant-lasers-fired-austra-
1ia-9181280.html (application date: 20.01.2021).
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Debris Removal and Recycling Fund Scenario”
(ODRRF), which is focused on the incentives
for private actors so to fuel their participation in
the space debris removal. What clearly emerges
then, is the intention of involving the private
sector in this field, private players might
have more expertise and the best resources to
address this issue. On the other side anyway,
one has to say that a financial policy is needed:
private players cannot autonomously move
within a non-regulated context; in line with this
necessity, one of the milestones of this plan is
to introduce lower insurance costs so to permit
private actors to develop considerable series
of de-commissioning devices’.

Methods of removal of orbit space debris
require detailed information about the object
that is supposed to be removed. Disclosure
of such information could violate intellectual
property rights, confidentiality and could have
implications for the export control regime,
such as the US International Traffic in Arms
Regulations (ITAR). These questions are
of particular importance when it comes to
military spacecraft that have ceased to exist.
Space debris, including spent satellites that have
been de-orbited and brought back to Earth, can
even be reverse-engineered.

Thus, there is a need for strict agreements
between the “remover” and the owner / operator
of the space object / state of registration. There
is also a need for technical assistance agreements
and export permits.

The activity of removing space debris is
high-risk. According to the 1972 Liability
Convention, the launching state of a space
object being removed is responsible for
any damage caused by the object during
its de-orbit on the surface of the Earth or in

 Chaddha Sh. Hardin Goes to Outer Space — ‘Mutual Coer-
cion, Mutually Agreed Upon By The Majority of People
Affected’. February 18, 2011. SSRN : web-site. URL: https://
ssrn.com/abstract=1763740 (application date: 20.01.2021).
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the air. It seems that it is necessary to develop
a legal mechanism according to which the state
of registration of a space object carrying out
operations to remove other space objects from
orbit will also be responsible for any damage
caused.

In our opinion, the first step towards solving
the problem should be the establishment
of a legal definition of space debris in binding
international legal acts. This definition can be
taken from the existing Space Debris Mitigation
Guidelines: Space debris is all anthropogenic
objects in orbit or returning to the atmosphere,
including their fragments and items that are non-
functional .

The keystone of this definition is
the functionality of a space object, that is,
the ability of the object to perform targeted
functions and the ability of the state or individuals
under its jurisdiction to control the activities
of the space object.

As soon as this opportunity disappears,
the space object becomes, in fact, potentially
dangerous for other participants in space
activities, debris. At the same time, the launching
state is relieved of responsibility for potential
damage caused by lack of fault.

Undoubtedly, this regime suits the state
ofregistration of a space object, butitis dangerous
for the long-term stability of space activities
in general, since it does not stimulate work to
remove non-functioning objects from outer
space.

In this regard, in the development of
international legal norms related to combating
spacedebris, itis necessary to put their stimulating
character for states and private organizations
under their jurisdiction at the forefront.

19 Space Debris Mitigation Guidelines of the Committee on
the Peaceful Uses of Outer Space. United Nations Office for
Outer Space Affairs : web-site. URL: https://www.unoosa.org/
pdf/publications/st_space 49E.pdf (application date:
20.01.2021).
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It seems that it is necessary for this to
establish a procedure for transferring a space
object to the status of space debris. The legal
consequences of such a change in status will be
the loss of jurisdiction and control of the state
of registration over the space object. Thanks
to this, the main obstacle of a legal nature to
the cleaning of space debris will disappear —
namely, the interaction of the state that is cleaning
up a non-functioning object and the state
exercisingjurisdiction and control over the object.
After being transferred to the status of space
debris, any state or private person operating
under the jurisdiction of a state will be able to
freely converge, interact and remove space debris
without the consent of the state of the initial
registration of this object''.

Atthe same time, the conduct ofactive removal
operations should take into account the primary
task associated with the prevention of any actions
or inaction that could make orbital systems,
complexes and means owned or controlled
by other states, international organizations or
foreign entities, vulnerable or would result in
their loss, including malfunctions, degradation
of performance or loss of operational properties
in full or in part, and, thus, would infringe or
limit the rights and interests of these states,
international organizations or foreign entities.

The general understanding should be that any
active removal operations:

a) exclude compulsory technical impact on
the above space assets in the absence of a duly
confirmed consent of the state (including
the state of registration), international
organization and / or entity whose interests are
affected, and the powers granted by them in
a clearly expressed form;

"Belbusti C. Industrial commitments on legal aspects
of active debris removal. April 12, 2019. Space Legal
Issues — 2021 : web-site. URL: https://www.spacelegalissues.
com/industrial-commitments-on-legal-aspects-of-active-de-
bris-removal/.
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b) may not result in any disruption to
the exercise of jurisdiction and / or control over
such foreign funds.

The mechanism for such a transfer can be based
on already existing tools, such as the UN Register
of Space Objects'?, in which states conducting space
activities will be required to enter information on
the termination of the active existence of a space
object and its transition to the status of space debris,
indicating orbital parameters and other significant
characteristics object.

However, such a mechanism alone does not
resolve the issue of space debris mitigation.

First, there are military or dual-use space
objects that are of interest for inspection even
after the end of their active life. Obviously,
the states of registration of such objects would
not want to approach spacecraft of other states
with them. Proceeding from the fact that space
debris removal activities should not violate
the interests of the state exercising jurisdiction
and control over the object, it is necessary to
develop a special regime for this kind of space
objects — non-functioning, but still important for
the purposes of ensuring national security.

The development of practice in this direction
can go in several ways. One of them may be
the allocation of a special subcategory of space
debris, operations with which are possible only
with the consent of the state under whose
jurisdiction and control it was. Until the moment
of explicit consent on the part of the latter, no one
has the right to carry out any actions with a non-
functioning space object, including its inspection.

Nevertheless, it remains the most likely
development of events, according to which
states, for one reason or another, will avoid
their space

transferring non-functioning

12 United Nations Register of Objects Launched into Outer
Space. United Nations Office for Outer Space Affairs : web-
site. URL: https://www.unoosa.org/oosa/en/spaceobjectregis-
ter/index.html (application date: 20.01.2021).
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objects to such a status, without revealing
the lack of the ability to control it. The practice
of applying the ‘“Registration Convention
<..>” gives us the right to assert that states are
reluctant to share information about their space
objects and their status.

To prevent such a scenario, it is necessary
to supplement the “Registration Convention
<..>” with a provision, according to which
the notification of the termination of the operation
of a space object is imposed on its state
of registration. If this measure was taken, then
the state is relieved of responsibility for damage
caused by such a space object in outer space.

Moreover, if the state does not inform
other participants in space activities about
the danger posed by an uncontrolled space
object, knowing about such, then in this case it
bears full responsibility for damage caused in
outer space, since there will be guilt in the form
of intent or negligence. Its proof is facilitated
by the fact that it is necessary and sufficient in
this case to clarify exclusively the impossibility
of control over the space object that caused
the damage. It seems that such a legal regime
will be stimulating for the states conducting
space activities.

Secondly, there is a category of space objects,
the size of which does not allow identifying their
state of registration. Moreover, States, as a rule,
register as space objects only the direct payload
that performs its intended function. Space
debris, on the other hand, generated during
routine operations in outer space, are usually not
registered"®.

13 KocenkoB N.A., Illtomura N.YO. MexayHapoaHO-TIPaBo-
BOH peXUM OOPHOBI € 3aCOPEHUEM KOCMUYECKOIO IPOCTPaH-
ctBa. Mockosckuil arcypran mexncoyHapoonozo npasa. 2016.
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In this regard, it seems logical to consolidate
at the level of binding norms of international law
the provision that space objects, the ownership
of which cannot be reliably established, can be
removed from orbit by any state or person under
its jurisdiction without any additional formal
requirements. Thus, a favorable regime can be
established to deal with the most dangerous
category of space debris — small particles with
sufficient kinetic energy to damage or destroy
functioning space objects. From an international
legal point of view, these particles pose a danger
due to the fact that the impossibility of identifying
them entails the impossibility of bringing to
responsibility any of the participants in space
activities.

Conclusions

Since no economically acceptable methods
of cleaning space from debris have yet been
found, the main attention in the near future
will be paid to control measures that exclude
the formation of debris: preventing orbital
flight
of technological elements, the removal of spent

explosions accompanied with the
spacecraft into disposal orbits, braking against
the atmosphere, etc.

Thus, today there are many problems in
the field of environmentally sustainable use
of rocket and space technology, international
law responds promptly to them, offering
scientifically sound models of solutions.
Space ecology is designed to ensure that future
generations enjoy the benefits of exploration

and use of outer space.

Ne 1 (101). C. 29.
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The article reveals the procedure for consideration of civil cases by regional courts in Galicia,
consisting of Austria and Austria-Hungary (1855-1918). Under Austrian law, civil cases were heard
in the regional courts of Galicia in several successive stages. Despite the great attention paid to
the preparatory hearing, the trial in the courtroom was the main stage of the civil proceedings, during
which the case was considered on the merits.

The consideration of civil cases in the regional courts of Galicia took place in accordance with
the legally established sequence: after the filing and acceptance of the claim, a preparatory hearing
took place, and only then the case was considered on the merits. Consideration of the civil case
essentially provided acquaintance of the participants of the process with the content of the case,
analysis of the submitted evidence, holding of debates. Only then did the court make a final decision.

Under the designated jurisdiction, regional courts heard cases involving violations of personal or
property rights, and in the case of Galicia, a significant portion of such proceedings were property
disputes.

It is revealed that the civil litigation was based on the imperial patent of 1852, which determined
the jurisdiction and powers of the general courts in civil disputes and established the procedure for
the administration of justice.

It is noteworthy that the procedural law of Austria, and later of Austria-Hungary, clearly defined
the procedure for civil cases in regional courts and provided one of the fastest ways to deal with cases
in Europe at the time, especially in petty cases.

The article also shows that the process consisted of four stages: 1) delivery of a copy of the claim to
the defendant and the appointment of the date of appearance of the parties in court; 2) the appearance
of the parties and the response of the defendant to the claim; 3) exchange of court documents between
the parties to clarify the merits of the case; 4) court hearings with the participation of the parties,
verification of evidence, preparation and announcement of the court decision.

IHopsiaok po3riisaay HUBLIBHUX CIIPaB KpaioBuUMHM cynamu y l'aamumnni
B CKJIai ABcTpii Ta ABcTpo-Yropmunn (1855-1918 pp.)

Koeanvuyk lIéan Bacunvoseuu

acnipaum kageopu icmopii depoicasu, npasa ma NOAIMUKO-NPABOBUX YUeHb
I0pUOUYHO20 PaKyibmenty

Jlvsigcorkoco HayionanvHo2o yHieepcumemy imeni leana @panka, Vkpaina
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Kovalchuk Ivan
Beryn

VY cydacHux ymoBax B YKpaiHi BaXXJIUBO BJIO-
CKOHAJUTH (DYHKI[IOHYBAaHHSI CYyJOBOi CHUCTEMH,
sKa € HaJIHHOI0 TapaHTIeI0 JEP>KaBHOTO 3aXH-
CTy mipaB 1 cBoOox rpomansH. i eeKTHBHOTO
MPaBOBOTO 3a0€3MEeUeHHs J11€BOi CYI0BOi CHC-
TE€MH, CTBOPEHHs 11 HAYKOBUX OCHOB Ba)KJIMBUM
Ta akTyaJbHUM € y3arajllbHEHHS Ta BUBYCHHS
ICTOPUYHOTO JTOCBIy pedopMyBaHHS CYHOBOI
CUCTEeMH W Cyqo4MHCTBa ABCTpii Ta ABCTpO-
VYropuunu, sika QyHKLIiOHyBana B [amnuwuHi
(1772-1918 pp.). HouinbHuM Oyae BpaxyBaHHS
TAKOTO JIOCBIZY y cdepax CTPYKTYpH i KoMIie-
TEHII1 Cy/IOBUX OpraHiB Cy4acHOi YKpaiHH, OKpe-
MHX aCMeKTIB iX KaJApoBOi MOMITUKH 1 (hiHaHCO-
BOTO 320€3MEeYCHHSI.

Takum YUHOM, METOI0 CTATTI € JOCTIKEHHS
MOPSAIKY PO3MIALY LUBUIBHMX CIIpaB Kpaio-
BUMH cynamu B [ammuuHi B ckiami ABCTpii
ta ABcTpo-Yropwmau (1855-1918 pp.).

BukJiiax ocHOBHOTO Marepiany

VYuacninok nepmoro moaury Peui Ilocmo-
mutoi (1772 p.) (mix ABsctpieto, Ilpyciero
ta Pociero) INanuuuny npuennana ABCTpif,
a 1774 p.
(mob6mu3y M. Cimictpu B bousrapii) mupowm,

3a  Krouyk-KaliHapmpxiicbkum

ykaageHuM mMix Pociero Ta TypeuunHoto, BoHa
Takox npueaHana i bykosuny. Ille B mepuiii
nosioBuHi XVI ct1. (1526 p.) ABcrpist mouu-
puIia Bialy Ha YTOpUIMHY, B CKJIaJll AKOi Iepe-
oyBasio 3akapnarts. OTxe, B IpyTiil MOJIOBUHI
XVIII cT1. yci 3axigHOyKpaiHChKI 3eMJIi OTH-
HWJINCS TiJ BJIaJior0 ABCTpiHCHhKOT MOHapPXii.
[Ipuennasmm [Manuuuny, aBCTpIACHKUN Yypsia
MTY4YHO 00’€HaB YKpaiHChKI # MOJIbCHKI
3eMJIi B OJWH aaMiHicTpaTuBHUM KopoHHUIA
kpail [annuuau 1 Bomomumupii 13 neHTpoM
y JIbBOBI, BcTaHOBUBIIN O(iniiiHi Ha3Bu Cxif-
ol ta 3axigHol lammumnau. Cxigma [amu-
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yyHa Oyja HacelleHa MePEeBaXXHO YKPaiHIISIMHU,
3axinHa — moJasKamu'.

VY pesynbrari GopmMyBaHHS HOBOi CHUCTEMU
cynoyctpoto B 1850-x pokax KoJeriaJlLHUMU
CyJlaMH MeplIoi 1HCTaHIIl cTaidu KpaioBi cyau
(Kreisgericht), TOKIWKaHI PO3MISIIATH CEPEN
IHIIIOTO [MBUIBHI CIIPaBU: MUTAHHS CIAIITHH,
OMIKH, CIMEWHUX 1 TOPTOBEIbHUX CIIOPiB, OOp-
roBux 3000B’s3aHb Tomo’. IluBiNbHUE CymO-
BUH TIpoIleC IPYHTYBaBCS Ha OCHOBI immepa-
TOPCBHKOTO MareHTy Bix 1852 p., sikuii BU3HA4YaB
IOPUCAMKIIII0O Ta TOBHOBAXCHHS 3arajibHHUX
CyIiB IIOI0 IMBUIBHUX CIOPIB 1 BCTaHOBIIO-
BaB TOPSAOK 3IiCHEHHS cynounHcTBa. Cyno-
YHHCTBO B IMBUIBHHUX CIIPaBax, OKPIM BIIacHE
KpaloBHUX Cy[iB, y HepIIiii iHCTaHLIi 3/1iCHIO-
BaJli TOBITOB1 (OJHOOCIOHI) ¥ OKpYXKHI CyaH
(B 1870-x pokax ¢akTH4HO OYJIO0 YCYHYTO pi3-
HUITI0O MDK OKPY)XKHHUMH W KPalOBUMHU CylTaMH
Hl yCix TX cTasIi HA3UBaTH KKPAHOBUMH CyIaMi»)’.

YV kpanoBux cymax [anuumHM Cyno4MH-
CTBO B UMBUIBHHUX CIpaBax 3AIMCHIOBAJIH
CEHaTH — B MEPIIil 1 ApyTiid IHCTaHIIAX, — KOTPI
CKJIQIJIMCS 3 TOJOBU W JBOX 3BHYANHUX CYI-
niB. CeHar MIr OYONIOBaTH 3aCTYIHUK TpPe3u-
JIeHTa KpaioBoro cyay abo i cam Mpe3ugeHT
3aJIEKHO BiJ Horo cmeriamizamii (mogioHo 10
OKPY)KHHX CyaiB)*. 3rigHO 3 IOJOKEHHSIMH
HOBOTO  IMBLIBHO-IIPOLECYATBHOTO  KOJEKCY
1895 p. mepenbauanocs, 1o pilieHHs! B IUBLIb-
HUX CTIpaBax y KpailoBHX CyJaX YXBaJIIOKOTh KOJIe-
riaJpHO TPHU CYIIl (X1 TIOPIBHSIHHS, Y BHUIIUX

' boitko .M. Tammuuaa y aepsKaBHO-IIPABOBIi cucTeMi
Asctpii Ta ABcTpo-Yropuwmnu (1772—-1918) : naBuanbHui
nocionuk. JIpBiB : JIHY imeni IBana @panka, 2017. C. 40—41.

2 Godlewski W. Austryackie prawo procesowe cywilne : Pod-
recznik systematyczny dla nauki i praktyki. Lwow : Nakla-
dem K.S. Jakubowskiego, 1900. S. 10.

3 Jlesunpkuii K. TIpo HOBHIT HMBLIBHHI TIpoIiec B ABCTpHi.
Crynis xputuusa. Yaconucw npasuuua. Budasnuymeo 0ns
meopui i npaxmuku. JIbBiB, 1894. Pounuks IV. C. 5.

4 Tabaszewski R. Powstanie i organizacja c.k. Sagdu obwodo-
wego w Nowym Saczu w latach 1855-1914. Rocznik Sgdecki.
2017. T. XLV. S. 103.
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KpaiioBux cymax — 1'sTh)’. Taka Komeriayb-
HICTb, Ha Hally JYMKY, 103BOJIsUIa YXBaJIIOBAaTH
BHBIpEHIi pillICHHS W, BIATOBIAHO, YHUKATH XHO-
HOTO TPaKTYBaHHS TOTO YH IHIIOTO IUBLILHOTO
CIIODY.

[uBinpHUE TIpoIIeC 3TiTHO 13 YHHHHUM YKpa-
THCPKMM 3aKOHOJABCTBOM — II€ BCTAHOBIJICHHIA
MOPSAOK PO3MISAY M PO3B’S3aHHS LUBUIBHUX
CripaB, IO 3IHCHIOETHCS y BUIVISII BIATOBII-
HOT'O CyJI0BOTO IpoBajpkeHHs’. BoaHouac cyms
KpaiioBoro cyny y JIsBoBi Onekcanap MeHuuH-
CBKHMH TaK XapaKTepU3yBaB IHUBUIBHHUI MPOIEC
B ABctpo-YropmuHi: «IIpomec € 60pors0or0
PO MpaBo, B 000POHI KOTPOTo CTOITh JIeprKaBa.
Bopots0y Ty BemyTh CTOPOHU ITiCIISI IEBHUX MTPH-
IIKCIB; 1 CITUIbHA aKIlist CTOPIH 1 CY[Il B POIECi
3HAXO/IUTh CBiM OCTATOYHUI BUPA3 y BUPOLI» .

[IponecyanbHe  3aKOHOIABCTBO  ABCTPIi,
a 3rofIoM 1 ABCTPO-YTOPIIMHU YiTKO BH3HAYAIIO
MOPSAAOK PO3IVISLLy LUBUIBHUX CHpaB y Kpaio-
BHX / OKPY)KHHX Cylax 1 mepemdadano OIuH 13
HAaWIIBUAMNX NUIAXIB PO3MIISILY CIIPaB Y TOMIMI-
Hill €Bpori, nepeaycimM y Jpi0’s3koBUX crpa-
Bax. CaM mporiec CKIaAaBcs 13 YOTUPHOX CTAIN:
1) Bpy4eHHs KoIIii TO30BY BiJIOBiga4YeBi i mpu-
3HAUEHHSI IaTH SIBKU CTOPIH JI0 Cyay; 2) IBKa CTO-
PIH 1 BIAMOBIH BIAMOBIIa4a Ha MO30B; 3) 0OMiH
CYIIOBUMHU JOKYMEHTaMH MIX CTOPOHAMH IS
3’CyBaHHs CyTi clipaBu; 4) 3aciJaHHA Cydy 3a
y4acTIO CTOpPIH, MepeBipKa J0Ka3iB, MiATOTOBKA
{ OTOJIOIICHHS CYJIOBOTO PillICHHS".

S Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 1116—-1118.

¢ JuBinbHUI IpoLeCYaTbHUH Kofieke Ykpainu : 3akoH Ykpa-
Tan Big 18 Gepesnst 2004 p. Ne 1618-1V / BepxoBna Pana
Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/1618-
15 (mata 3BepHenHs: 22.02.2021).

" Mennnucekuit O. I1po 3a09HICTH B aBCTPiCEKOMY TpoIieci

muBibHOMY. Yaconucs npasuuua. Po3zeioxu npaeruui cexyii

icmopuuno-ghinvosoghiunoi Haykosozo mosapucmea imeHi
Lllesuenxa. JIbBiB, 1898. Pounuks VIII. C. 2-3.

8 SIxoniB A.l. LluBinbHUI Oporiec : Kypc Jekiiii. Perencoypr;
MironxeH : YKpaiHCbKUI TEXHIYHO-TOCIOJAPCHKUI IHCTUTYT,
1948. C. 48.
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[HII[IaTUBHUM ~ aKTOM  CY/JIOBOTO TIPOIIECY
3riZIHO 3 aBCTPIMCHKUM 3aKOHOJABCTBOM BHUCTY-
naB M030B, MOJAHHS SKOTO 0 KpaloBOTO Cydy
3aI0YaTKOBYBAJIO MUBUILHUK mporec. Kpaiio-
BUW Cy[l TIOYMHAB PO3MISA] IMBUIHHHUX CIpPaB
3 1HIIaTUBU  O€3MocepeaHbO  3alliKaBJICHOI
CTOPOHH, 5iKa 3000B’sI3yBajiacsi 3asiBUTH CBOIO
BUMOTY IIEpe CYI0M, TOOTO MMOJaTH MUCbMOBHM
no308°. [TomgaTu #oro MaB mpaBo KOXKEH IpoMa-
IsHUH ABCTpii / ABCTpo-YropimuHu, sikuii OyB
NEBHM, 110 HO0ro MpaBo TBEPAUM YUHOM IMOpY-
1IeHe iHmow ocobor'’. [TuceMoByY 3asBy Mmosa-
Baiu B KpaiioBuii cyn 3 000B’a3K0BUM (iKcy-
BaHHSM Y CICIlialibHIN CynoBii KHM31'' (yCHUIA
MO30B JIOMYCKABCs JIMIIE B TOBITOBUX CyJax,
TOOTO CyAax HUXKYOI 1HCTaHIl1)'?. 3 METOI0 YiT-
KOTO BHW3HAYCHHsS Cy0 €KTIB IHMBIJIBHOTO IPO-
1[eCy TO030B MICTHB TaKi CKJIQJI0BI YaCTHUHH, SIK
MIPUBIJ, IPEIMET, OCHOBY i METY I030BY; TAKOXK
y HbOMY T€pellidyBaju CTaTTi, HA SIKUX IPYHTY-
BaJIMCsl BUMOTH TO3MBaya, MEpesik J10Ka3iB Ha
HiATBEP/KSHHS 00CTOIOBAHOT MO3MIIii .
CynO4MHCTBO TOYMHAJIOCS TOMl, KOJU aKT
0OBHMHYBau€HHS CTaB IIPABOCUIIBHUM, a 3aKiHUY-
BaJIOCSl BUHECEHHSM pillieHHs. MK ITMMU IBOMa
aKTamMH cligyBainu minroroBui aii KpaiioBoro
cyny, ski BigOyBammcs Oe3mocepenHbo Tepes
pPO3IISIOM CHpaBu U Oynu periaMeHTOBaHi
aBCTPINCBKUM  3aKOHOMABCTBOM. Ilimrororka
IIUBUIBHOI CTIPaBH /10 pO3MIALy Oylia BaKIIMBOIO

Ta 000B’SI3KOBOIO CTAIEI0 ITUBLILHOTO MPOIIECY

° Muicrpsircekuii C.C. LluinbHe npaso. Binens : Haknanom
aBTtopa, 1919. C. 11.

12 Allgemeines biirgerliches Gesetzbuch fiir die deutschen
Erblénder der Oesterreichischen Monarchie. Teil 1. Wien :
k. k. Hof- und Staats-Druckerey, 1811. S. 7.

''Siedlecki W. Zarys postepowania cywilnego. Warszawa :
Panstwowe wyd. naukowe, 1966. S. 70.

12 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 181; 192.

13 Jleeunpkuit K. TIpo HOBHit nuBiIpHUI mporec B ABCTpHI.
Crynis xputuuHa. Yaconucw npasuuua. Budasnuymeo 0ns
meopui i npakmuxku. JIbBiB, 1894. Pounuks IV. C. 111.
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B aBCTPIHCHKUX Cy/aX, OJHAK BUKIMKaJa JIUC-
KyCii B TaJUIBKUX IOPUCTIB IOJO TOTO, KOJIH
3aKIHUY€ThCs BCTYIHA YaCTUHA, a KOJIM IIOYHMHA-
€THCS 3arajibHa'*.

MeToro MiAroTOBYMX JiH, SIKUMU KEpyBaB
rojoBa cyay, Oyna HiAroToBKa 10 Oe3moce-
PEAHBOTO CIIyXaHHS CIIPaBU W BIOPSAJIKYBAHHS
70Ka30Boi 0a3u, abu MakCUMaJIbHO B KOPOTKI
TepMiHU po3B’si3atu crip's. IlocnigoBHICTH
MATOTOBYMX Ji¥ nmepeadavana: 1) BU3HAUCHHS,
Yy clpaBa MiJicyHa KpailoBOMY Cyady; 2) BCTa-
HOBJICHHS CKJIAy Cydy, SKHH po3misgaTume
cripaBy; 3) BH3HA4YEHHS NHS CYJIOBOIO 3aci-
naHHs; 4) 3a0e3MeueHHs] BUKJIUKY BCIX CTOPIH
1 CB1KIB 10 cyny (1H(GOpMyBaHHS TaKoX Ipo-
Kypopa i eKkcuepriB, sKio noTpiouo). Cpiakis
BHUKJIMKAJIU HAa OCHOBI CIIMCKY JI0Ka3iB, 10JIy4e-
HUX JI0 aKTy OOBUHYBa4eHHS; 5) 3a0e3MeueHHs
3a moTpedu 3anm001KHOTO 3aX0/1y JJIs OOBUHY-
Ba4YEeHOTo (X04 y IIUBUIBHUX CIpaBax ILie piaiie
MPaKTUKYBAJIOCS, HIK Y KpUMiHaIbHUX — L. K.).
[HIIMMM clloBaMu, MiJ Yac HNirOTOBKU CIIPAaBU
710 PO3MIISIAY KpalloBUH Cy/J] BU3HAYaB XapaKkTep
CIIPHUX MPABOBITHOCHH, TXHINA 3MICT 1 BIJIO-
BiJTHICTh YHUHHOMY 3aKOHOJIaBCTBY; YTOUHIOBAB
0o0CTaBMHM, IO MHIUIATadd BCTaHOBJICHHIO;
BU3HA4aB KOJIO JIOKa31B 1 Mepesik 0cid — yyac-
HUKIB crpaBu. KpiMm mepemiueHoro, cyn Mir
MiATOTOBUTH HU3KY IHIIMX JPIOHUX IMHUTaHb,
HEOOXITHUX JIJIs CYJJOBOTO pO3TIsay'®.

3rifiHo 13 YMHHUM Y ApyTiil nonoBuHi XIX —
noyarky XX CT. aBCTpiiiCbKMM 3aKOHOZaBCTBOM
i Yac po3NIALy LUBUIBHOI CHpPaBU KIIOYOBY
poJb BiAIrpaBajl HE CTOPOHHU, a CYIJs, SIKUH

4 Gondek M. Austriacka procedura karna z 1853 i 1873 roku
w praktyce orzeczniczej sadéw krakowskich. Studia z Dzie-
jow Panstwa i Prawa Polskiego. £6dz : Wydawnictwo Uni-
wersytetu L.odzkiego, 1995. T.16. S. 252.

1> Godlewski W. Ograniczenie zwloki w procesie wedle
nowej procedury cywilnej. Lwow : Z drukarni Wiadislawa
Lozinskiego, 1900. S. 713.

16 Crapocosbcbkuii F0.B. Hapuc kaproro npouecy. MioHXeH,
1947. C. 76.
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KepyBaB yciM mporecom'’. TomoBa cymy Bif-
KpUBaB 1 NpUIMHAB 1ebaTu, HagaBaB 1 TO3-
OaBJIIB CJIOBA THX, XTO MOPYIIyBaB IOPSIOK
y Cyii; 3a0e3neqyBaB JTOTPUMAHHS ITOCIII0BHO-
CTl W MOPSAIKY BUMHECHHS MPOICCYaTbHUX i,
3MIACHEHHS] YYaCHUKaMH IHBUIBHOTO TPOIIECY
iX mporecyaabHUX MPaB 1 BUKOHAHHS TOKJIAJe-
HUX Ha HUX OOOB’SI3KIB; MPOTOJIOIIYBAB YXBaJIH
i piteHns cymay'®.

[lepma nependadeHa 3aKOHOJABCTBOM isi
[UBUIBHOTO TpOIECy Tojsraia B PO
MO30BHOTO 3BEPHEHHS TOJIOBH, SKHH TEpEBipsB
HOro Ha mpeaMeT BiAMOBIAHOCTI IO TEPUTOPI-
AJIbHOT FOPUCIIUKILIT, YU BOJIOJIIB ITO3UBAY MPOIIE-
CyaJIbHOIO MPaABO3JATHICTIO, UM MaB ajBoKara'’,

Ha migroroB4omy 3aciiaHHi TakoX Tmijapa-
XOBYBQJIM CyMy CYIOBHX BHTpar i O3HaHOM-
JIIOBAJIM 3 HEIO CTOPOHH. BapTo 3a3HaYMTH, 110
CYIOBHIA PO3IVIST MOTJIM MPUITMHUATH Bipasy kK
Ha MEepIIOMY 3aciaHHi, aje MiCas TOro, sIK Bif-
noBifad 0e3 Oyab-SKHX 3aCTEPEIKEHD TTOTOUBCS
3 MO30BHOIO 3asBOIO CYNPOTH HBOTO. Kpim ToTO,
Ha TaKOMY 3acCiJlaHHI TIO3MBa4 BOJIOMIB MPABOM
MPOCUTH B CYIy JIO3BOJIy 3MIHHUTH YH CKOPETY-
BaTH paHillIe 3asiBJICHI MO3WBHI BUMOTH. bBynb-
SK1 1HIII TpolecyasibHi Jii Ha MepIIoMy 3aci-
JIAHHI HE TOMyCcKanucs’.

[TortepeHst miaroToBKa Oyiia OCOOIUBO BaXK-
JIMBOIO TOJIi, KOJIM MPEJMETOM CIIPABU BUCTYIIAIH
MIEBHI PO3paxyHKH (TPOIIOBI, 3eMeIbHi), TOOTO
CIpaBa BBaXkaJiacs amnpiopi CKIaTHO0. 3BaKAI0UN

'7Plaza S. Historia prawa w Polsce. Czgs¢ II. Polska pod
zaborami. Krakow : W-wo “Ksigegarnia Akademicka”, 1993.
S. 141.

18 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S.462.

19 Jleunpkuit K. Tlpo HOBui UMBiLIBHKN [IpOIieC B ABCTpHI.
Crynisi kputuuHa. Yaconucv npasnuua. Budasnuymeo 07
meopui i npaxmuxu. JIbBiB, 1894. Pounuxs IV. C.113.

2 Boiiko L. IcTopist IPaBOBOTO pETyITIOBaHHS LUBIIBHAX,
KpUMIHAJIBHUX Ta MpPOIECyalbHUX BIJIHOCHMH B YKpaiHi
(IX-XX ct.) : HaBUaNbHUN MOCIOHMK AJIS CTYAEHTIB BHIIMX
HaByaibHUX 3aKknanis. JIbBiB : Bunasn. Ilentp JIHY imeni
IBana ®panka, 2014. C. 722.
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Ha 3aBAHTAKEHICTh KpaloBHX CydiB [ ammumHm,
ToTniepe/THs IiIr0TOBKA CYJJOBUX JIOKyMEHTIB Oyia
MOKJIMKaHa TIPUCKOPUTH TIPOLIEC Y IIIIOMY, 10, Ha
HaIITy J[yMKY, OyJ10 BUIIpaBIaHUM KpokoM. Hepiko
CTOPOHM TPOLECy MONABAIM 10 CyAy JOKa3H, [Ki
MPAKTUYHO HE MOYKJIIMBO OYJI0 MEPEBIPUTH JIUIIIE
3a Yac Cy/IOBOTO 3acCilaHHS. 3a YMOBH, KOJIM ITiJ-
TOTOBYE 3aCiaHHS BiIOyBaJOCS TUTBKU 3 METOIO
TIepPEeBIpKHU JI0Ka3iB, TO rosioBa B KpaitoBomy cymi
IHIIIIFOBAB 3aCITyXOBYBaHHS 000X CTOPiH IPOIIECY,
11100 3BXUTH JI0Ka3H, 1ofIaHi 10 cripaBu?'. OnHak
3ayBa)XKMMO, 10 HA TIATOTOBUOMY 3aCilaHHI HE
MOIJIO BiOyBaTHCs 3aCilyXOBYBaHHSI CTOPIH I
MIPUCSTOI0, 1€ BXKEe BijOyBasiocs Oe3mocepeHbo
Ha TOJIOBHOMY CYZIOBOMY 3aCiTaHHi*,

[omepenniii po3misag crnpaBu 3aKiHIYyBaBCS
CKJIQJIaHHSAM TIPOTOKONY W MEepPEeBIPKOI0 TOKa3iB,
110 MIATaIN CyIoBOMY orsiny Hamami. [Ticms
MUCHMOBUX (POPMANBHOCTEH TOJIOBa MPHU3HAYAB
JlaTy OCHOBHOTO CY/IOBOTO 3aCiJiaHHs, BPaxOBY-
o4y (pakTop yacy 3a/iis MOBIAOMIICHHS Ta MIPH-
OyTTS SK CTOpiH, TaK 1 CBIAKIB y KOHKpETHI
crpasi®. CropoHam abo IXHIM TpeICTaBHUKAM
BpydYaJid CYIOBI TOBICTKH. Y THUX HHUBUIBHUX
M030BaX, B SIKUX SIK CTOPOHU mporecy (irypy-
BaJM 0coOM, Mo30aBieHi MpolecyaabHOi Ipa-
BO3JIaTHOCTI, MTOBICTKY BpYyYaJsH IXHIM 3aKOHHUM
MpeJCTaBHUKAM (HaNpUKIaa, omikyHam). Tekct
MOBICTKU MICTHB 1H(OPMAIIiIO PO CYTh MO30BY
1 mary, Ha Ky oTpiOHO Oy1io 3’ siButHcs 10 Kpa-
fioBoro cymy>*.

[Ticns Toro, sk BiAMOBiTaY CTaBaB CyO’ €K-

2! Jlesuupkuit K. TIpo HOBUil UBIIBHUIA TIpoIiec B ABCTpHI.
Crynisa xputuuHa. Yaconucv npagnuua. Budasnuymeo ona
meopui i npakmuxku. JIbBiB, 1894. Pounuks IV. C. 134.

22 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 581.

2 Tummk b.J., Boiiko LY. Ictopis mepsxasu i mpasa Ykpa-
fHU : akazeMiuHuil Kype : nigpyunuk. Kuis : In IOpe, 2015.
C. 368.

% Balasits A., Fierich F.X. Prawo procesowe cywilne. Czg$¢
1. Rzecz o stronach i zastgpcach. Krakéw : W Drukarni
C.K. Uniwersytetu Jagiellonskiego, 1905. S. 96.
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TOM LUBUILHOTO IPOIIECY, BIH OTPHMYBaB ITPaBO
BUKOPHCTOBYBAaTH BCl IepefdaueHi 3aKOHOM
3aco0u TPoIIeCyaaIbHOTO 3aXUCTy. BiH Mir nipe-
CTaBHUTHU CBOE OAYSHHS CTaHy CIIPABH i BUKJIACTH
3yCTpi4HI BUMOT'H; Ha/IaTU HAsIBHI JOKa3H; CIIPO-
CTOBYBATH JIOKa3H MMO3MBa4a®,

CynmoBuil po3misii y UUBUIBHUX —CIpaBax
y KpaloBHX cygax MO CyTi MOYMHABCS 3 JOIMO-
BiJIl TOJIOBH CyIy OO MpeaMeTa mo3oBy. Jlami
roJioBa abo crieniadbHO MPU3HAYCHUN CYIIs-10-
MOBiIa4 BHKJIAJAB CYTh CHOpaBH W 0OCTaBUHU
3JI0YMHY Ha OCHOBI HaJIaHMX CTOPOHAMH JIOKa-
3iB. SIK mpaBMIIO, TOTIOBiIb BiOyBaacs B yCHii
dopmi, ane, SKUIO crpaBa Oyla CKIaTHOIO, TO
TOJI0Ba MIT PO3MOPSIAUTHCS MIATOTYBAaTH THCh-
MOBY JomoBinb. [licis 3akiHUYEHHS JOTOBiJII
TOJIOBU CyJ MIPUCTYTIAB JI0 3aCIyXOBYBaHHS CTO-
piH, sKi BCTymanu B cioBecHi aebaru®. Csoi
BUMOTH, JIOKa31 ¥ 3arepedeHHs CTOPOHH BUKJIa-
JaTH B YiTKii TMOCITIJOBHOCTI — CIIOYaTKy MO3H-
BadY, a MOTIM BiJITOBigay.

Cynns OyB 3000B’si3aHUN HaJaBaTH CTO-
pPOHaM-KOHKYPEHTaM  OJIHAKOBI ~ MOKJIMBOCTI
BUCIIOBUTHCSI Ta 3aXUIIaTH CBOI IpaBa IIiJ Yac
nporecy. Y CKIagHUX IUBUIBHUX CIpaBax, e
3aSIBISLTUCS. JICKiJIbKa BUMOT YW HWIUIOCS MPO
JIeKUIbKa TPEIMETIB CIOpy, KpaioBui cyn OyB
y TpaBi BUMararu, abM CTOPOHH JaBalld CBOI
MOSICHEHHS OKPEMO 3 KOXKHOI BUMOTHU 4M MPE-
MeTy. BucimyxaBim mosiCHEHHs CTOPiH TPoIIecy,
CyJl BCTaHOBIIIOBAaB MOPSIOK 3’ siICyBaHHS 00CTa-
BUH, Ha fIKI CTOPOHM TMOKJIMKAIHCS K Ha Mif-
CTaBy CBOiX BUMOT i 3allepeveHb? .

% Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 581 S. 452.

26 Guziak K. Adwokat w postgpowaniu cywilnym w spra-
wach objetych przymusem adwokackiem na terenie b. zaboru
austriackiego w okresie dwudziestolecia migdzywojennego:
wybrane zagadnienia. Studia z Dziejow Panstwa i Prawa
Polskiego. 2010. Nr 13. S. 90.

7 Jurisdiktionsnorm und Civilprozessordnung vom Jahre
1895 samt Einfiihrungsgesetzen: Textausgabe mit Hinwei-
sen auf zugehorige Gesetze und Verordnungen und sonsti-
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BaxxamBUM acmleKTOM CYIOBOTO  PO3TIISITY
OyJ10 MpOTOKOIIOBaHHS Mpotiecy. [IpoTokon 3aci-
JAHHS TICs CKJIAJCHHS BiIIMOBIIHOT TPUCSTH
BiB CeKpeTap / MICcap-MpOTOKOIICT. YKpaTHCHKHIA
IOPHUCT, ICTOPUK 1 I'POMAICBKHH Jissd AHIpii
SAxormiB (1872—-1955 pp.) miakpecntoBas: «Poib
CeKpeTaps Cyly € JOCHTH MOBKHOIO B IHBILIb-
HOMY TpOIIeCi, HAATO B 3arajJbHUX Ta amesiii-
HUX Cyllax 1 B CTajii MOMepPeaHboi IMiATOTOBKU
cripHoi crnpaBu»®®. Cekperap 3000B’s13yBaBCs
BHECTH B MPOTOKOJI TOYHO BCE Te, 110 BiOyBa-
JIOCSI Ha 3acCiJIlaHHI, OTHOYACHO BKA3aBIIIH MTOBHY
Ha3By Cyady, IMEHa Cy/AJiB, CBO€ iM’s, JIaTy, yac
1 Miciie 3acijaHHs; IMEHa CTOPIH Ta iXHIX Mpea-
CTaBHHKIB (Q/JBOKATiB), MPEIMET CIOpY; HaBe-
JIeH1 JIOKa3W; yCi 3BEpHEHHS CTOPiH IpOIecy,
BIIXWJIEHI CYyJOM; BHECEHI 3MiHH; 313HAHHS;
BIJIMOBY BiJl IEBHUX CKJIQJIOBHX YaCTHH ITO30BY;
po3MopsiKEeHHsI Ta ocTanoBu cynuis>. I[Iporo-
KOJl CyIOBOTO 3aciiaHHs Ticlisi O3HAMOMIICHHS
3 HUM 1 TIOTOJKEHHS TIMUCYBAIH MPUCYTHI HA
mporeci Cyi i cexperap.

[lincTaBy 1y1st BUHECEHHS PIIICHHS B Tiil 4u
IHIIH cripaBl JaBajk JOKa3u, METa SKUX TOJIS-
rajia B IEPEeKOHAHI CY[IB MPO CTaH BAKIMBUX
oOctaBuH crpaBu. [lix yac posmisgy crnpaBu
CYIIsl TIOCTYTOBYBaBCS DI3HHUMH JIOKa3aMH:
313HAHHSAM CBIJKIB, €KCIEpTIB, CaMOro OOBH-
HyBa4eHOro (0COOOBi JOKa3M), PI3HUMH TPE-
MeTtamu (pedoBi gokasu). [lomik pokazamu
HaWBa)KJIUBIIIMMH BBa)XKaJIMCSI IIOKA3H CBIOKIB,
0oco0nuBo Oe3mocepe/iHiX CBIAKIB, TOOTO THX,
K1 cTriocTepiraau oO0cTaBuHM 3510unHYy. Omoce-
peIKOBaHi CBIIKM MOIVIM CBIAYUTH TUIBKH TPO
CTIIOCTEPEXKEHHS 1HIIMX 0ci0 (HampuKiIan, 4yB

gen Anmerkungen und einem. Abt. 1 / Herausgegeben von
Edmund R. von Herzfeld. Leipzig : Ph.Reclam, 1895. S. 94.

2 SlxosmiB A.l. IluBineHHE Tporiec : Kypc Jekmiid. Peren-
cOypr; MionxeH : VYKpaiHCBKHI TEXHIYHO-TOCHOAAPCHKHIA
iHerutyt, 1948. C. 10.

# Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 501-502.
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BiJl KOTOCh Mpo reBHMi 3510unH — [.K.). Koxken
CBIJIOK, SIKUI CBITYUB TIEpe]] CyJOM MaB CKJIACTH
MPUCATY (HE PHUCITAIIN TUTBKH MAJIOJIITHI 0COOH
a0o0 Ti, XTO 32 3aKOHOM HE MIr Tpucsraru)>’.

cynu
CIpaBH, NPEIMET CHOpYy SKHUX TIEepPEBUIILYBaB

Kpaiiosi lNamnmuunan  posmsaanu
1 000 aBCTpiliCBKHX KOPOH, a TAaKOX CIHOpPH,
nepenbayeni B § 51 3akoHy Mpo CyIOYMHCTBO
W MpUHAJEKHICTh 3BUYAWHUX CYHIB y IHBLIb-
HUX cnpasax 1895 p. (uBinpHO-IpoOLIECyash-
HOTO Koziekey)*!. HesasexHo BiJ CyMU IpeIMETy
CIIOPY, /10 FOPUCIUKITT KpaHOBUX CY/IIB BITHOCH-
JMCS CHPaBU TMPO: a) BU3HAHHS / 3alepeucHHS
KPOBHUX 3B’5I3KiB; 0) pO3JIyueHHs; B) NOAPYXKHI
W ponuHHI MaiiHOBI KOH(IIIKTH; T) (imeikomicHi
CIIOPH; ) 3eMEJIbHI CYTIEPEUKH 2,

[IpeameroM MO30By B LUBUIBHUX CHpaBax
y KpailoBux cynax ['anuuuHu yacto BUCTymnana
BUMOTa PO BU3HAHHSA IIpaBa Ha MAliHo, IIATBEP-
JDKCHHSI aBTCHTHYHOCTI JOKyMEHTa Ha MaifHO>.
VBara 10 MafHOBHX MHUTaHb 13 HAIIOTO OOKY HE
€ BUIIAAKOBICTIO, OCKIJIBKY O3HAMOMJIEHHS 3 HU3-
KOIO apXiBHUX MarepiajiB HAIITOBXY€E Ha TyMKY,
110 CaM€ CIpaBU IIOAO PO3B’SI3aHHS MaWHOBHX
CIIOpiB, 30KpeMa 3eMEeNIbHUX 1 CIIaJIKOBUX, CKJIa-
JlaJld 3HAUHY YacTKy 3-TIOMDK YCiX HUBUIBHUX
NPOBAKEHb y KpaioBuX cymax’.

30 Crapoconserkuii FO.B. Hapuc kaproro nporiecy. MioHXeH,
1947 C. 37-38.

31 Jurisdiktionsnorm und Civilprozessordnung vom Jahre
1895 samt Einfiihrungsgesetzen: Textausgabe mit Hinwei-
sen auf zugehorige Gesetze und Verordnungen und son-
stigen Anmerkungen und einem. Abt. 1 / Herausgegeben
von Edmund R. von Herzfeld. Leipzig : Ph. Reclam, 1895.
S. 1171.

2Eun @. IlpaBorap. 36GipHUK 0GOB’S3yIOYMX LHBLIBHHUX
1 KapHHX 3aKOHIB Ta MPHITUCIB PO MpaBa PyCcbKOi MOBH Bpa3
3 B30paMH CYJIOBHX T0JIaHb, CKapT, BHECEHb, JKaI00, IPamoT,
BEKCEJIiB 1 TIp. 1 MOJIaHb y CHpaBax aJMiHICTpalliid HUX 3 TpH-
MUCAMU TIPO HITEMIIEJIEB, BIIMCOBI 1 IEPEHOCH] HAJIEKHOCTH.
JKoBksa : Haknanom aBropa, 1909. C. 238.

33 Tummk B.1, Boiiko LY. Ictopist aepsxaBw i mpasa Ykpaimu :
akaJgeMiqHuil kypc : niapyunuk. Kuis : In Ope, 2015. C. 366.

3% CnipaBa Tipo TipoBeieHHs arpapHoi peopmu B Mamnaunmi,
1876—1877 pp. // lleHTpanbHUIl JAEp)KABHUW 1CTOPHUYHMIA
apxiB Ykpainu M. JIpBiB. ®@. 146. Om. 4. T. 1. Cnp. 2430.
Apxk. 32, 47.
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Y po3misaai OKpeMHX IMBUIBHHX CIIPaB
y KpalloBUX cyaax OpaB yd4acTb IPOKYpOp
(Staatsanwalt), 3aBmaHHsS SKOTO TOJATAIIO
B HaIIAAl 3a TMPAaBHWIBHUM 3aCTOCYBaHHSAM
3akoHiB*. [IpoKypop BHUCTyNaB MpeICTaBHH-
KOM JIepXKaBHOI BJIaJ iy, i HaBITh KOJIU perpe-
3€HTYBaB iHTepecH okpemoi (izuyHoi 0cobdw,
BiH MOPS/ 13 NPUBAaTHUMH 3aXUIIAB MyOIiuHI
intepecu®.

PimenHst y cmpaBi MOTJIM BHHECTH TUIBKH
Ti Cyali, KOTpli Opaju y4acTh Yy 3acCiJaHHI.
Skmo 1m0 BUHECEHHsS pIlmIeHHs BixOyBajacs
3MiHa TOJIOBH YH KOTOCh 13 CYy[/IiB (HAIPHUKIA,
noripumuBcs ctaH 310poB’ss — [.K.), To cio-
BecHI nebaru 3rigHo i3 LluBiipbHUM mpornecy-
QTBHUM KOJIEKCOM HEOOXiTHO OyJ0 MOBTOPHUTH
nepex HOBUM CKJIaJIOM Cy[y Ha OCHOBI II030BY,
HaJaHUX JO0Ka3iB 1 MPOTOKOIY MOTEPEIHbOTO
3acimaHHs’’.

Hapana cynaiB 1 romocyBanHs BinOyBaniucs
TaEMHO — B Hapamadid kiMmHati. [Ipuctymaroun
IICJIsE 3aKiHUEHHS BCIX MPOLIeCyabHUX aKTiB J10
MiATOTOBKHU DIIlIEHHS, CyA, 100 MaTH MOKJIH-
BICTh CIMOKIHHO OOMIpKyBaTH OTpUMaHy 1H(pOP-
MaIlif0 BiJI CTOPIH CIIpaBH, CBIJIKIB, €KCIEPTIB,
NIEPEXO/IUB B 1HIIY KIMHATy (Hapaady KiMHaTy),
JOCTYT JI0 SIKOT CTOPOHHIM OyB 3a00pOHEHMUIA.
[IpuHOUIT TIIACHOCTI HE MOMIMPIOBAIKCS HA IIFO
cranito cynounHctsa. Ilin wac mepeOyBaHHA
B HapaJ4ii KiMHATI Cy[ji HE Malld MpaBa Po3-
IJISIIaTH 1HII1 CyAOBI CIPaBU i PO3TOJIOUTYBATH
XiJ] 0OrOBOPEHHS Ta YXBAJCHHS PillICHHS "

% CrnpaBa mpo 3aCHYBaHHs MOCaaAUd TPOKYpopa 3 IUBiIb-
HUX 1 KpUMIHaIbHUX cHpaB Ipu cymax [amuumuu, 1873—
1907 pp. Lemmpanvnuii Oepoicagnuii icmopuunuil  apxié
Yrpainu m. Jlveie. ®. 146. On. 4. Cnp. 2972. Apk. 23.

% Jlemuk P.SI. 3aBmanust 1 ¢dopmu ydacti mpokypopa
B IIMBUTBHOMY TIporieci. Bicuuk Jlvsiscvkozo ynisepcumemy.
Cepis wpuduuna. 2011. Bun. 54. C. 233.

37 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 791.

3% Godlewski W. Austryackie prawo procesowe cywilne : Pod-
recznik systematyczny dla nauki i praktyki. Lwow : Nakta-
dem K.S. Jakubowskiego, 1900. S. 77.
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CynoBe pimeHHs CKJIanalocs 3 TpPbOX
yacTHH: 1) 3a3Ha4eHHs JOMaraHHs Ta HOKPUTTS
KOIITIB Ha Tporec; 2) 3MICTYy TpoIlecy;
3) oOrpyHTYBaHHS pIllICHHS 3 MMOCHJIAHHIM Ha
nokasoBy 0a3y (§ 417)*. IIpote, sKIO B SKiiich
YacTHHI CyIOBOTO pimieHHs Oysia BHsIBICHA
NEeBHA HETOYHICTh, KOXKHA 31 CTOpiH Mala
IpaBO MPOTATOM BOCBMHM JHIB 13 4acy Oroio-
IIEHHS PINMICHHS 3aMpoONOHYBaTH BiIMOBIIHI
yrouneHHs (§ 424)*°. OueBuaHI TUCAPCHKI YU
apu(pMETH4YHI HETOYHOCTI CyJ BUIPABIAB 0e3
JIOTATKOBOTO TPOIECY, HATOMICTb 3MICTOBHE
JOTIOBHEHHSI MOTJIO OyTH YXBaJeHHM Ha OCHOBI
HOBOTO YCHOTO PO3IJISY 3 TUMHU X CTOPOHAMHU
nporecy (§ 423)*.

Pimenns, ompuironHEHE B MPUCYTHOCTI
000X CTOPiH, BBAXKaJIOCS OTOJIONICHUM 13 Yacy
o3BydeHHS. KpiM pe3ynbTaTUBHOI YacTHHH
cya 3000B’s3yBaBCsS HAaBECTH JOKa3HW, Ha
mificTaBi SIKUX yXBajJeHO pimeHHs". ko
o0unBi cropoHn OynaM MPUCYTHIMH IMiJ Hac
OTOJIOIICHHS PIIIEHHS, TO KOMisl pilleHHS
HaJaBajacs iM JIMIIEe B TOMY BHUIAJIKY, SIKIIO
BOHM IILOT'O BUMAaraju; y BCIX 1HIIMX BUIIAJ-
Kax KOIisl pIlICHHS HajJgaBaliacsi CTOPOHAM
3TiITHO 3 PO3MOPSADKEHHAM cyami (§ 452)%.
I[Tix yac oroyionIeHHs PillIEeHHS CTOPOHU OTPH-
MyBaJU MONEPEDKEHHS, IO PIIICHHS MOXe

OyTH OCKap)KeHe JIMIIe Ha OCHOBI MyHKTIB 1-7

3 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 795-796.

4 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 807-808.

# Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 807.

# Jleunpkuii K. TIpo HOBHIT UMBINBHUI mpoLiec B ABCTPHI.
Crynisi kputuuHa. Yaconucv npasnuua. Budasnuymeo 07is
meopui i npaxmuxu. JIbBiB, 1894. Pounnks IV. C. 146.

4 Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 851.
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§ 447, 1 BOHO IOBUHHO OYJIO MICTHUTH TaKOX
MHACHMOBHI BUKJIA] PIlICHHS .

[lin gac dopmynioBaHHS pilIeHHS CYAl
Opanu 10 yBarm BC1 TPEIACTaBICHI CTOPO-
HaMH JIOKYMEHTH W JIOKa3W, BUKJIAQJCHI CTO-
poHamMH ycHO M mucbMOBO. [Ipote, 3Baxarouu
Ha MPUHINI 3MarajbHOCTi, Cyll HE MaB IMpaBa
JIOTIOBHIOBATH 310paHUil CTOpoHamMu (aKTH4-
HUW Marepiall, a 3000B’s3yBaBCs OOMEKUTHUCS
PO3IVISAOM Ta OIIHKOIO THX JaHMX, sKi Oymau
momani W JoBeleHI cTopoHamu. BogHouac
3T1IHO 3 MPUHIIUIOM JUCIIO3UTHUBHOCTI CyJ HE
MaB TIpaBa MPUCYKYBATH T€, YOTO MTO3WBAY HE
BUMaraB, ab0 OlJbIIe TOro, [0 BiH BUMaras®,
[linrotoBneHe pilieHHsS CKIAAamocs 3 JBOX
peIaKIliii: KOpOTKOT — PE30JIOIii — Ta MOBHOT —
BJIacHE pimieHHs. Pe3omonio roTyBaB ronosa
Ha 3aciJaHHi, MCs 90ro 1i miAnucyBaiu Cyui,
KOTpi Opanu ydactb y po3misiai. OTxe, peso-
JIOLSl OroJIOIIyBasiacsi TOJOBOK B MPHUCYT-
HOCTI 3aIlikaBlieHuX oci0. SIkmo crpaBa BBa-
Kajocst CKJIQJHOI Ta moTpeOyBama Oinblie
yacy Juisi OOMIpKOBYBaHHSA, CyJ MaB IIpaBO
BIJIKJIACTH OTOJIOLICHHS PE30NIONii Ha I1HIIUMA
JIeHb. PillIeHHs B 0CTAaTOYHIN penaKilii MiCTHIIO
KOPOTKE pe3ioMe MO30BHOTO MPOXaHHS, BUMOT

# Neumann G. Von. Commentar zu den Civilprozessgesetzen
vom 1. August 1895. Wien : Manzsche Verlags- und Univer-
sitdtsbuchandlung, 1898. S. 841-842.

# Bacpkosckuit  E.B.  Kypc rpaxgaHckoro —mporecca.
Tom 1. CyOBexTsl n 0OBEKTHI IIpolecca, MPOIecCyanbHbIe
oTHoIeHus U nercTBus. Mocksa : Craryr, 2016. C. 367.
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Mo3MBava i 3amepedyeHb BiANOBiNava, JOKa3iB
Ta IXHIO OIIHKY, apTYMEHTAIII0 TYMKH, 10 SIKOT
JIWIIOB Cy/I, 1 TOCHJIAHHS Ha BIAMOBIIHI HOPMH
[UBITBHOTO 3aKOHOJABCTBA, AKI CyI B3SB JO
yBaru, pe3oJroliio y crpasi®e.

Bucnoskn

Otxe, 3riIHO 3 aBCTPINCHKUM 3aKOHOIABCTBOM
PO3IIISA IMBUILHUX CIIPaB y KpaloBux cynax I anu-
YMHU B110yBaBCsl B IEKUIbKA MOCIIIOBHUX pOLIe-
cyanbHuX eramiB. [lonpu Benuky yBary a0 miaro-
TOBYOI'O 3aCif]aHHS, O3NS/ CIl PaBH B 3alli Cymy
OyB OCHOBHOIO CTaJII€F0 ITUBLILHOTO MPOIIECY, /T
Yac SKOTO CIpaBa po3miiaanacs mo cyTi. Posmsia
IMBUTBHHUX CIIPaB y KpaloBuX cyfax | ammauxu
BiZIOYBaBCs 3T1/THO 13 3aKOHOJIABYO BCTAHOBJICHOIO
MIOCIIIOBHICTIO: TICTST TIOAAHHS Ta TPHAHATTS
MO30By  BiAOyBaJoOCs MIATOTOBYE  3aciaHHS,
a BKe TIOTIM CIpaBy po3IsiaIu o cyTi. Po3msin
[IUBUILHOI CIIPaBH IO CYTI MependavyaB 03HANOM-
JICHHSI yYaCHHKIB MPOLIECY 31 3MICTOM CIIPaBH, aHa-
7113 IOIaHKX J0Ka3iB, MPOBe/IeHHs ae0ariB. Tiibku
MicTsl HOTO Cyl BHUHOCHB OCTaTOYHE DIIlIEHHS.
3riIHO 3 BU3HAYEHOIO FOPUCUKIIIEIO KPalioBl Cyan
PO3IIsTANIM CIIPABH, TMOB’S3aHI 3 MOPYIICHHAMH
0CcO0O0BOTO UM PEYOBOIO MpaBa, a y BUMaAKy I amu-
YMHU 3HAYHY YaCTUHY TaKUX PO3MVISIB CTAHOBHIIO

PO3B’s13aHHS MAlTHOBHX CIIOPIB.

4 SIkopniB A.l. LluBinbHMIT mporiec : Kypc Jekiiii. Peren-
cOypr; MroHxeH : YKpaiHCBKHI TEXHIYHO-TOCIOAAPCHKHIA
inctutyT, 1948. C. 53.
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The paper discusses the grounds for the acquisition, restriction and termination of land ownership
in Western Ukraine under the civil legislation of the Republic of Poland (1921-1939).

Legal regulation of land relations in Western Ukraine was based on the laws on land reform
adopted in 1920 and 1925, orders and instructions of the relevant ministry and local authorities.
The foundations of land policy were determined by the Constitutions of 1921 and 1935,
according to which private ownership of land was determined by the basic principle of social
order. As a result of the reforms of 1920 and 1925, the land system in Poland underwent changes:
land legislation was formed by public law, which regulated land tenure. Land tenure and land
use were subject to private law. It is mentioned that ownership of lands was construed as one
of the main foundations of Poland’s legal order. According to the Implementation of the Land
Reform Act of 1925, land ownership was the fundamental principle of the agricultural framework
of the Second Republic of Poland. The ways of acquisition of ownership to a thing fall into two
categories: 1) original acquisition; and 2) derivative acquisition. If the ownership of a thing (land)
was acquired regardless of another person’s will, that was the original acquisition of ownership.
If the ownership of a thing (land) relied on a previous owner, this type of acquisition was
derivative. The original acquisition types included occupatio, usucapio, accesio. Under the Polish
law, the owner could be both an individual, or several individuals, and a legal entity. Ownership
of land could be acquired by purchase, inheritance or donation. In a broad sense, ownership
right in Western Ukraine was not always correlated with public interest, which resulted in its
restriction. There could be imposed a restriction on the use of a plot of land or part of it in
the scope stipulated by law or an agreement. A restriction was placed mainly if this or that plot
of land could be used in the public interest (railway construction, discovery of deposits of certain
minerals, etc.). Termination of land ownership usually resulted from the recorded violations
of the land-use regulations or debts. In that case, abalienation was performed in the court of law,
and then the taken land plots were subject to licitation.

HaOyTTs1, 00MeskeHHS Ta NPUNIMHEHHS MIPAaBa BJIACHOCTI Ha 3eMJII0 B 3axifHiil Ykpaini
3a IMBLIBHUM 3aK0HOAABCTBOM PecnyOutikm Ioabma (1921-1939 pp.)

Jlecuk Okcana Bonooumupiena

acnipanmka xaghedpu icmopii 0epicasu, npasa ma noIIMUKO-nPaso8ux yueHs
I0pUOUYHO20 PaKyibmenty

Jlvsiscvoro2o HayionanvHo2o yHieepcumemy imeni leana @panka, Ykpaina
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Beryn

Cyuacne pedopMyBaHHS MPaBOBOIO pery-
JIIOBaHHS 3€MEJIbHUX BIIHOCHH B YKpaiHi Oyne
YCHIIITHUM 13 BHUKOPUCTAHHSIM ICTOPUYHOTO
nocBigy. OcoOnuBHil iHTEpeCc BUKIMKAE AOCBiA
1 TIpaKTHKa MPaBOBOTO PETYITIOBAHHS 3eMETbHUX
BigHOCHH y 3axinHiil Ykpaini B ckiaai [Tonprmi
(1921-1939 pp.), Mo JaCTh MOXKIUBICTH (HOP-
MYyBaTH ONTHMAJIbHY JEpXKaBHY IIOJITHKY
y cdepi CUTbCHKOTO TOCIonapcTBa, e(QeKTHBHO
perynaoBaTu 3eMelbHI BIAHOCHHU B Cy4acHiil
VYkpaiHi 3 MeTO0 3a0€31eueHHs MpaBa Ha 3eMJTI0
TPOMAJISIH, IOPUIMYHUX OCI0, TepUTOpialbHUX
rpomMaa 1 JepXaBW, paliOHAIBHOTO BHUKOPH-
CTaHHSA Ta OXOPOHU 3eMeJlb. 3HAYeHHs 3J1iC-
HEHHS 1CTOPUKO-TIPABOBOTO JOCIIKCHHS TTOJISI-
rae B OOIpyHTyBaHH1 Oe3MepepBHOCTI PO3BUTKY
MIPABOBOTO PETYIIOBAaHHS 3€MEIhHHUX BiJHOCHH
B YKpaiHi.

MeTto10 cTaTTIi € pO3MISLI IpoLeayp HAOYTTA,
0OMe>XeHHS Ta MPUITMHEHHS TIpaBa BIIACHOCTI Ha
3eMJTro B 3axiHiil YkpaiHi 3a HMBUTEHUM 3aKOHO-

naBcTBoM PecnyOmniku [Tonbmia B 1921-1939 pp.
BukJiiax ocHOBHOTO Marepiany

Sk BimoMo, 3a PU3bKUM MHpPHUM J10rOBOPOM
1921 p. 3axigna VYkpaina (Cxigna [anmuuna
it 3axinHa Bonunp) Oyna npueaHaHa 10 CKIIaLy
[Tonbcbkoi pecnyOmiku. Ilonbchke 3akoHOAAB-
CTBO Tependadyano MpaBo 3arajbHOTO 3emJe-
KOPUCTYBAHHS, 3TIHO 3 SKMM KOXKEH IpoMajsi-
HUH BOJIOJIB IPAaBOM Ha 3€MEJbHY IUISHKY (UM
JUISTHKY) Y BU3Ha9eHOMY po3mipi. CT. 99 Gepes-
HeBoi Koncturymii 1921 p. BU3HaBasia npuBaTHy
BJIACHICTh 32 «OJHY 3 HalBaKJIMBILINX OCHOB
CYCHUIBHOTO YCTPOIO Ta TPABOBOTO TMOPSIKY
B KpaiHi», rapaHTyro4u ii 3axuct'. OCHOBHUIA

! Ustawazdnia 17 marca 1921 roku. Konstytucja Rzeczy-
pospolitej Polskiej. DziennikUstaw. 1921. Poz. 267. No 44.
S. 651.
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3aKOH JIep’KaBU TAKOX ITiIKPECIIIOBAB, IO CiJIb-
cpKorocrnofapcbkuit yerpit Ilonbiii moBuHeH
CIMpATUCS HA TOCMOAAPCTBA, 3/1aTHI BUTOTOB-
JSATH TPOMYKII0 Ta 3aCHOBaHI HA MPUBATHIM
BIIaCHOCTI (0sobistq wlasnosc)>.

[IpaBo BacHOCTI Ha 3eMJIIO B 00’ €KTUBHOMY
3HAYEHHI — II€ CYKYIHICTh IOPUIUYHUX HOPM,
SIK1 peryJII0I0Th BITHOCUHU BJIACHOCTI; B CY0 €K-
TUBHOMY 3HA4Y€HHI — 11€ MOKJIUBICTH BOJIOZITH,
KOPHCTYBATHCS Ta PO3MOPSIKATUCS 3eMJICIO Ha
CBIMl BJAacHUHM PO3Cyd 1 y BIIACHHMX IHTEpecax.
3MICT mpaBa BIACHOCTI Ha 3€MEIbHY IJISTHKY
CKJIaJIA€ThCS 3 KOMIIETEHTHOCTEH: 1) BooaiHHS,
2) KOpUCTYBaHHsS Ta 3) pO3MOPSIKEHHS LI€I0
3emirero. [1oai0HO 11 YMHHUN 3eMenbHNI KOIEKC
VYKpaiHu TpakTye MpaBo BIACHOCTI Ha 3€MITIO K
«TIpaBO BOJIONITH, KOPUCTYBATHCS Ta PO3NOPSI-
KaTUCS 3eMEJIbHUMU JiasTHKamMm» (CT. 78, m. 1)°.

[IpaBo BOJOMIHHA 3€MJICI0 — II€ MPaBO
¢dakTuyHOrO, (i3MYHOTO U TrOCHOAAPCHKOIO
BIIJIMBY Ha L0 KOHKPETHY 3€MEJIbHY AUISHKY;
3aKOHHUM BOJIOJIHHSIM € BOJIOJIHHS, SIKE IPyH-
TYyeTbCsl Ha NPABOBIAHOCHHAX, WO MalOTh
MPaBOBl TiJICTaBH (IOTOBOPH  KYMIiBIIi-TIPO-
Jaxy, JapyBaHHsS Ta ToMy nofioHe). Ha mymky
nociigHuka icropii mpasa P. JlameHnka, «ans
BOJIOJIIHHA HEOOXITHO HE TiAbKU (aKTUUHE
naHyBaHHS OCOOM Haja piydi0 (OAMH iCTOT-
HUI MOMEHT), ajie i HaMip BOJoJaps 3aCBOITH
co0i piu (apyrwuii ictoTHui MOMEHT)»*. Tinbku
IOpUANYHE BOJOAIHHS Sionominepossesio, 3a
PUMCBKHUM IPaBOM, HiJUISTa0 CaMOCTIHHOMY
3aXUCTY, a He detentio (TpUMaHHs) 3 BU3HAH-
HSIM Horo rocnogapsi. Y po3yMiHHS BOJIOIIHHS

2 Ustawazdnial7 marca 1921 roku.Konstytucja Rzeczypospo-
litej Polskiej. DziennikUstaw. 1921. Poz. 267. Ne 44. S. 651.

3 3emenbHuil KoieKe YKpainu 3akoH Yipainu Ne 2768-111 Big
25 xostHst 2001 p. (y penakuii Bix 1 ciuns 2014 p.) / Bep-
xoBHa Panga VYkpainu. URL: https://zakon.rada.gov.ua/laws/
show/2768-14#Text.

4 JJamenko P. IlusinbHe mpaBo. Yactura mepma: Bceryr.
3arajgpHa vacTuHa. PiueBe mnpaBo. BumATKoBe mpaso.
Tlone6panu : Bunanus «Bungasunvoro T-Ba mpu Yip. Tocm.
Axanemii B U.C.P.», 1925. 158 c.
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BXOJMJIA YsIBa PO (paKTUUHE TAaHYBaHHS 0COOH
HaJ piydlo, yepe3 1€ BOJOIIHHS i BUSBISIOCH
Cc00010 3IIICHEHHS BIIACHOCTI.

[1ig mpaBoM KOPHCTYBaHHS PIYYIO PO3YMIIOTh
MpaBO BJIACHHMKA EKCIUTyaTyBaTH pid (TpuBIac-
HIOBAaTH TUUIOAU U JIOXOJN), sIKa HOMY HaJICKHTh,
3a BOJICIO Ta JUIsl 33J0BOJICHHS CBOIX TOTPEO.
Bapto 3BepHyTH yBary, 1o mpaBO BOJIOAIHHSA
Ta TMPaBO KOPUCTYBAHHS HEPO3PUBHO IOB’sI3aHi
MiX c000t0; 6€3 BOJIO/IIHHS PiUvi0 HE MOXKE Oy TH
3MIACHEHO KOPUCTYBAaHHS PIUYI0 — B HAIIOMY
BUTIAJIKY 3emiieto. [IpaBo KopuCTyBaHHS piudro,
SK 1 TpaBO BOJIOAIHHSI, MOXKE OyTH IepenaHo
BJIACHHMKOM pedi 1HIIi# 0c0o01 (Hanmpukiam, nepe-
JTAaHHS B OPCHITY ).

Tpetto, HaHICTOTHINY YacCTHHY IpaBa BIac-
HOCTI CKJIQJIa€ IMPaBO PO3MOPSKEHHS PIvdIo.
[Tix mpaBOM PO3MOPSAKEHHST PO3YMIIOTH TTPABO
30yBaTu pid yciMa 3aKOHHUMH CIIOCOOaMH YW,
IHIIMMH CITIOBaMH, BU3HAYATH IOPUIWYHY OO
MaitHa. [IpaBo po3moOpsSIKEHHS 3€MJICI0 MOIJIO
3MIACHIOBATUCS PI3HUMH 3aKOHHHMH CITOCO-
O6aMu: BiIUYXKEHHS (HANpHUKIAJ, AapyBaHHS UM
MPOJIaXK), Iepeiavya y BOJIOAIHHS / KOPUCTYBaHHS
B iHII pyku (opeHza abo 3actaBa), BiIMOBA Bij
MaitHa. Haronocumo, 1110 npaBo po3nopsiykeHHs,
Mo1i0HO SK 1 TIPaBO BOJIOIIHHS T KOPUCTYBaHHSI,
MOTJIO HaJIS)KATH He JIUIIE BIIACHUKY, aJie i IHITHM
ocobam. [lapyBanHs Morio Habupatu Gopmy
NoXKepTByBaHb. Hampukian, BETUKUN 3eMIIEB-
nacHUK AHTOH JISHIIKOPOHCHKUHN Y MI>KBOEHHUI
4ac MOKEPTBYBAB JIEKIJIbKA 3eMEIbHUX IUISTHOK
BerepanaMm Biiiceka [ToiabchKkoro’.

Cymnepedku cepe/i MOJIbChKUX FOPUCTIB BUKIIH-
KaJlo MUTaHHS BUBJIACHEHHS (1030aBICHHS ITpaBa
Ha 3eMJTI0), sIKe, Ha 1XHI TIEPeKOHAHHsI, CyIepe-
gmto 3acagam Koncrutyiii. Chomuii 3’1311 OJTh-

° InaHu, TUCTYBaHHS Ta iH. JOKYMCHTH IPO ITOXKEPTBYBAHHS
3eMeNbHUX AUITHOK rpadoM JISHIKOPOHCHKHM AHTOHOM
y c. ITopiyus KomapHiBChKOTO KIFOUa Ha KOPUCTH TOBapH-
CTBa [OCEJICHb MOJIbchbKUX iHBamiAiB iM. T. Koctromku (1920,
1932) // Llentpanbuuii qep>kaBHUN icTopu4Huil apXiB Ykpa-
iam, M. JIpBiB. @. 181. Om. 1. Cnp. 130. Apk. 16-20.
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CHKUX IOPHUCTIB Ta €KOHOMICTIB, SIKHW BiTOyBCS
B 1922 p. y Ilo3HaHi, 3anponoHyBaB TEPMiHOBO
y3TOJUTH 3€MeJIbHE 3aKOHOaBCTBO 3 OCHOBHUM
3aKOHOM JepaBu. HaiBumuii agminicTpaTtus-
HUM TpubyHan 14 ciunsa 1924 p. Takox 3BepHYB
Ha II€ yBary, peKOMEHIylOur BHECTH BiJIITOBIIHI
IIPAaBKH, 10, BJIACHE, BAAJIOCS 3pOOUTH HAIPU-
Kini 1925 p.S.

3aKOH NMPO BUKOHAHHS 3€MeNIbHOI pedopMHu
1925 p.
CIIIBCHKOTOCIIOIAPCHKOTO  YCTPOIO

byHIaMEHTAIBHIM  TPUHIUIIOM
I Peui
[TocrmonmuToi BM3HAUaB NpPHWBATHY BIIACHICTH
Ha 3emuto’. CrnocoOu HaOyTTs mpaBa Biac-
HOCTI Ha pedl MOAUISIOTHCS Ha JB1 KaTeropii:
1) mouatkoBi abo mepBicHi; 2) nmoxigHi. Komu
MPaBO BJIACHOCTI HA pid (3€MJIF0) BCTAHOBIIIO-
BaJIOCS HE3aJIe)KHO BiJ BOJI 1HIIOI 0CO0H, TO
Takuil croci® HaOyTTs mpaBa BIACHOCTI BBa-
KaBCsl MOYATKOBUM. SIKIIO MpaBO BIACHOCTI
Ha pid (3eMIII0) cnupajocs Ha MpaBo IMoOIle-
pPEAHBOTO BJACHUKA, Takuil croci® HalyTTs
MpaBa BJIACHOCTI Ha pi4 HA3WBABCS MOXITHUM
npaBoM. Jlo moyaTkoBUX cMOco0iB HalyTTH
mpaBa BJIACHOCTI HAJEXaJIH 3aBOJIOIIHHS
(occupatio), naBHICTb, IPUPICT®.

[Tpuponuuii xapakrep HaOyTTs MpaBa Biac-
HOCTI — Il MPHUPICT 3eMJli, HampHUKiIaa MpH-
MyJeHHS. Morna TpamuTHCS CHUTYallis, KOJIH
piuka CTaHOBWJIa KOPJOH MIK BOJIOAIHHSIMH,
IO MPWISITaK 10 Hel, a KOKHUK 13 rocropaa-
piB MaB MpaBO KOPUCTYBATUCSA TEPUTOPIEIO
BiJ CBOTO Oepera A0 cepeauHu. SIKIIO Takuid
minanuii 6eper HemoMiTHO HAHOCUBCS BOJIOIO

Ta OTPUMYBaB IMPHUPICT, TO TaKUIl NPHUPICT

6 Jastrzgbski R. Reforma rolna po drugiej wojnie $wiatowe;j.
Ustawodawstwo panstwa polskiego. Czasopismo prawno-hi-
storyczne. 2018. Tom LXX. Zeszyt 1. S. 111-151. S. 116.

" Ustawazdnia 28 grudnia 1925 r. Owykonaniureformrolne;j.
DziennikUstaw. 1926. Poz. 1. Ne 1. S. 2.

8 JlJamenko P. IlmBinmeHe mpaBo. Yactuna mepma: Bcerym.
3arajgpHa vacTuHa. PiueBe mnpaBo. BumATKoBe mpaso.
Tlone6panu : Bunanus «Bungasunvoro T-Ba mpu Yip. Tocm.
Axanemii B U.C.P.», 1925. C. 98.
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CTaBaB BJIACHICTIO TOCTIOJAPS, SKOMY HAJIe)KaB
6eper. [logiOHUM YMHOM TpakTyBaB 1 aBCTPIii-
cekmii [{uBinpauit komekc 1811 p. (ct. 411)°.
o » 1o BiApHWBY 3eMili, TO MiJ HEK PO3y-
MIIM TakWi BUIAJOK, KOJU BOAA BiJpuBaia
Big Oepera meBHy uyacTuHy (mmOy) 3emuti
i mpubuBana o iHmoOro Oepera, e s 3eMIIA
«3poiyBanacs»'®. Taka cuTyallis BBakagacs
3aKOHHHUM IJISXOM HaOyTTs TpaBa BJIACHOCTI,
OJTHaK Ha IOJIbChbKE MI’KBOEHHE 3aKOHO/IaBCTBO
BILUIUB MaB aBCTpilicbkuil L{uBinbHUN KOIEKC,
1o,
9gacTKa 3eMJI1 MPUIYYUTHCS Yepe3 Hamip pikd

KU BUTOJIONIYBaB, SKIIO «ITOMITHA
0 4yXXoro Oepera, TO MOMEpeAHId Mocigad
TPaTUTh BJIACHUIIbKE MPABO 10 Hei JuIne Toxi,
SKIIO HE BUKOHYE HOTO B 4Yaci OZHOTO POKY»
(ct. 412)".

VY cwuryarnii, KoJu pidka Ha KOPJOHI JBOX
CYCIZTHIX BOJIOJIIHb BUCOXJIA, TO OeperoBa 3eMiIs
npuOepexHUX  BIACHHUKIB  301JblIyBanacs
MOPIBHY 70 CEpeauHU PIKH. Y TOMY BHIMAIKY,
KOJIM piduKa BUCOXJIA JIMIIE YaCTKOBO W CTBO-
puiIa ONaTKOBY IUIOUIY OJAHOMY 3 BIACHUKIB,
TO Taka 3eMJIsl BBa)Kajlacs BIIACHICTIO TpHOe-
pexHoro rocniogapsi. Koy x BUCUXaHHS PiUKH
TBOPWJIO OCTPIB, TO BiH MOAUISABCS MOPIBHY 3a
JIHIEI0 PO3MEXKYBaHHS, BIAIMITOBXYIOUUCH Bif
CepeIMHU PIKU (SKIIO TaKWA OCTPIB MICTHBCS
B OJHI} MOJIOBHHI KOJHUIIHBOI PIUKH, TO BU3HA-
BaBCsI BJIACHICTIO TOTO BJIACHUKA, 3 OOKY SIKOTO
BiH pO3TamoByBaBcs). Sk cnpaBeIMBO Bif3HA-
yaB nipod. P. Jlamenko, «B OCHOBI IIUX PO3MEX-
YBaHb TOJIATAE T€, 10 OPHUIANYHA SKICTh PIUKH,

SIK 3araJibHOro KOpuCTyBaHHA, TaK 1 IIpUBaTHOIO,

° Allgemeines biirgerliches Gesetzbuch fiir die deutschen
Erblander der Oesterreichischen Monarchie. Teil 2. Wien :
k. k. Hof- und Staats-Druckerey, 1811. S. 47.

10 JTamenko P. I{uBimpHe mpaBo. Yactwna mepmma: Bery.
3aranbHa uacThHa. PideBe mpaBo. BuHSATKOBE MpaBo.
[Monebpanu : Bunanus «Bunasundoro T-Ba mpu Ykp. Tocn.
Axanemii 8 U.C.P.», 1925. C. 108.

" Allgemeines biirgerliches Gesetzbuch fiir die deutschen
Erbldnder der Oesterreichischen Monarchie. Teil 2. Wien :
k. k. Hof- und Staats-Druckerey, 1811. S. 48.
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BU3HAYAETHCS IOPUIMYHOIO SKICTIO TPYHTY, IO
SKOMY piuka Teue»'?.

B aBctpiiickkoMy, a Ti3HIiNIE W TOIBCHKOMY
3aKOHOJABCTBI ~ BHpI3HsUIacs CIIbHA  Biac-
HICTh — CHUTYaIlisl, KOJIM 3eMJIsI OTHOYACHO HaJe-
»Kajia TioHa 1 oHii 0co6i'. [TpaBo crijapHOT Biac-
HOCTI Ha 3eMeJbHY JUISHKY BUHHUKAIO (MOaiOHe
MPONUCAaHO B 3eMENbHOMY KOICKCI YKpaiHw):
a) T 9ac A0OpOBUTLHOTO 00’ €HAHHS BIACHH-
KaM{ HAJICKHUX iM 3eMEIbHUX JTUISTHOK; 0) Imijl
Yyac mpua0aHHS Y BIACHICTh 3eMENbHOI AUISTHKA
JBOMa 4M OLIbIIe 0co0aMu 3a ITUBIILHOIPABO-
BUMHU YTOJIaMU; B) TIiJT 9aC MPUHHSITTS CIIa {IIIHHA
Ha 3eMeJbHYy JUISHKY JBoMa abo Oinblle oco-
Oamu; 1) 3a pimeHHaM cyay (cT. 87)'.

VY BuUMaaKy, KOJM MEXi BBa)KaJuCs CIIip-
HUMH, BOHU BCTAHOBJIFOBAIUCS 3T1IHO 3 OCTaH-
HIM 3a(iKCOBaHUM CTaHOM «CITIOKIHHOTOY
nociganHsa. SKmo X 1 B TakOMy BHMAJIKY
HEMOXXJIMBO OYyJI0 BUSHAYUTHU TPaHUIll, TO BOHU
BCTAHOBIIIOBAIUCS B CyAOBOMY mopsiaky. Haii-
BOXUIMBIMIMMH JOKa3aMHU I 4Yac CHpPOCTY-
BaHHS MEXX BHCTYINald BHUMIp, ONHUC, CXeMa
CIIIPHOTO TPYHTY, 3aIMUCH B MyOIIYHUX KHUTAX,
3pemTO0 313HAaHHS CBIJKIB 1 PIlICHHS eKcIep-
TiB, BHJaHE MICIS OTISIAMH TIMSHOK. Xapak-
TEPHO, 110 Y BUTIAJKY, KOJIU 3’ ICOBYBAJIOCS, 10
BIIHOBJICHHS 200 CIIPOCTYBaHHS MEX HE Oyio
HeoOXxi/He, mo3uBad OyB 3000B’s3aHUI OIUIa-
TUTH BUTPATH HA TPOBEIEHHS BHUIIE3a3Haye-

HUX poOiIT".

12 Jlamuenko P. LluBinbHe mpaBo. Yacrura mepua: Berym.
3arampHa dYacTHHA. PideBe mpaBo. BuHATKOBE TMpaBo.
[Monebpanu : Bunanns «BunaBuuuoro T-Ba npu Ykp. [ocr.
Axazemii B U.C.P.», 1925. C. 105.

13 Oronoscpkmit O. CHcTeM aBCTPUHCHKOTO TpaBa MpPHBAT-
Horo / Bunas I1. Crebenbebkuit T. 1. Hayku 3araipHi i mpaBo
piuose. JIbBiB : Haki. O. Oronoscbkoi, 1897. C. 213.

14 3emenpruit kKomeke Ykpainu 3akon Ykpainu Ne 2768-111 Bix
25 xostHst 2001 p. (y penakuii Big 1 ciuns 2014 p.) / Bep-
xoBHa Pana Vkpainu. URL: https://zakon.rada.gov.ua/laws/
show/2768-14#Text.

!5 HapaiBcekuit €. IlpaBoBuii mopamnuk. IlomymsipHuii
30ipHUK KapHOTrO, LUBUILHOIO M aJMiHICTPaTUBHOIO IpaBa.
Konomus : Pexopa, 1932. C. 215.
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OcHoBHMMH crniocobamu  HAOyTTS TIpaBa
BJacHOCTI Oynu: 1) KymiBiist 3eMeNbHOT AUISIHKH
(moctymHa mepeayciM IS 3aMOKHHUX 0Ci0, Xoua
i icCHyBaJ1a cCTeMa KPeIUTyBaHHS; 2) Ha IlICHHS
3eMJICIO B paMKax YpsIOBUX IIPOrpam, Mepeaycim
BeTepaHiB; 3) MmiaATBEepKEHA CIEIliaTbHIM JIOKY-
MeHTOM craamuna. [loxibHo, sk i B aBCTpild-
CbKHI mepion, Oe3 3amucy B IPYHTOBY KHHTY
HEMOXKJIUBO Oys10 HaOyTH ¥ y3aKOHHTH TpaB Ha
3eMITIO. 3aIruc IO TPYHTOBOI KHUTH 3yMOBJIIOBAB
Taki MpaBOBI HACTIJIKHU: MO-TIEpIIe, HOBUM Biac-
HUK OTPUMYBaB IPaBO BCTYIATH B 3aKOHHE MOCI-
JIaHHS TPYHTOM — TTOCITaHHS, 1110 TS0 32 CO00I0
PO3MOPSKEHHST 3eMJIet0; MO-1pyre, ocoda, siKa
OTpUMYBaJia BIACHICTh HA HEPYXOMICTh, HAILIS-
nacs ¥ mpaBaMH He Hei. 3aBIsKU CUCTEMI IPYH-
TOBUX KHMI BJQJOCS BIOPSIKYBAaTH MPOLEAYPY
HaOyTTs / 3MIHU TIpaBa BJIACHOCTI Ha 3€MEJIbHI
nurstakn. Oco0a, sika HaOyBaia 4u mepenaBaia
[IpaBO Ha HepyxoMme MaiiHo, Oyna 3000B’s3aHa
KJIONIOTATH TIPO 3MiHY 3alUCIB Y TPYHTOBUX KHH-
rax.

Jlnst mpoBeNeHHsS TMOBHOIIIHHOI 3eMeNbHOI
pedopmu Oy0 yXBaJIEeHO KOMITJIEKC 3aKOHO/1aB-
YHUX aKTiB, IO PETYIIOBAIN TOPTIBIIO 3EMIICIO.
Haiibinpiie 3HaYeHHs MaJlo TUMYAcoBeE IOJIO-
keHHs Pagu MinictpiB Big 1 Bepecns 1919 p.,
SKE PEryNIOBaJi0 Mepeaady 3e€MesbHOI BIacHO-
cti. el moxkymeHT nependayaB HEOOXiAHICTbH
3roJi KOMIIETEHTHOTO OpraHy sl €(heKTUBHOL
nepeayi mpapa BIACHOCTI Ha 3€MeNbHY HEpy-
xoMicTb. [locTaHOBa Mana Ha MeTi KOHTPOJIIO-
BaTU 00OPOT yCiX 00’€KTIB 3eMeIbHOI HEPYXO-
MocTi. HepyxoMicTe, 1o Haiexana IpoCcTOMY
CEJISTHUHY, 3BUIbHSIIACS BiJ HEOOX1THOCTI OTPH-
MaTH JI03B1JI; SIK MOSICHIOETHCS TPAKTHKOIO Bep-
xoBHOTO Cyay, 1€ CTOCYBallOCSI HEPYXOMOCTI,
110 HE MEePEBUILY€E BEPXHBOTO PO3MIPY AUISHOK,
BHJIIEHUX i1 9ac 3eMenbHo1 pedopmu'®. Maio

16 Prutis S. Reformy agrarne w Polsce po odzyskaniu nie-
podlegtosci w 1918 roku. Studia Iuridica Agraria. 2017.
Tom XV. S. 212.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/21

Acquisition, restriction and termination of land ownership...

Toro, OyB BumaHuil akt Bing 14 kBiTHa 1937 p.
npo OOMEKEHHS TOPTiBil IIISTHKAMH, yTBOpe-
HUM BHACJIIO0K mapuessiiil’.

[IpaBo BimacHOCTI 3arajoM Mmijusirae oOme-
KEHHIO B CYCHUJIBHHUX iHTepecax a0o iHTepecax
COIllaIbHOT CTIPABEMJIUBOCTI, OCKUIBKH HEO00-
ME)XEHE IaHyBaHHS OCOOM HaJ PIUYI0 MOXKE
3aBJaBaTH IIKOJM TakoMy cychiibcTBy. OOme-
KEHHSl TIpaBa BJIACHOCTI TOMIISETHCA Ha JBI
rpynu: 1) oOMeXeHHs, 10 BCTAHOBJICHI B iHTe-
pecax 3arajbHOI KOPHCTI — BiJl LIUX OOMEKEHb
3BUILHUTHUCS HE MOXKHA Hi IIJIIXOM JaBHOCTI, Hi
HIISIXOM YMOBU (OOMEKEHHS 3arajbHOl ydacTi);
2) oOMexeHHsI, 110 BCTaHOBJIEHI B IHTepecax
OKpeMUX 0ci0, HanmpuKIad CyciaiB (0OMeKeHHS
npuBaTHOi ydacti). OcraHHi OOMEXEHHS, SKi
BPaxOBYIOTh IHTEPECHU CYCiJliB, OTPUMAIIU HA3BY
cyciacpkoro mpasa'®,

VYTiM, HaBITh ONIPH BCTAHOBJIEHI JIEPIKABOIO
OOMEKEHHsI B 1HTepecax CYCHUJIBHOIO MpaBo-
HOPSIKY, IPaBO BIACHOCTI 3aJIMIIAIOCS TOJOB-
HUM 13 pedoBuX npaB. opManibHO MIKBOEHHA
[Tonbcbka nepxaBa JeKiIapyBajia HEBTPYYaHHS
B 3IMCHEHHs BIIACHUKOM TIpaBa BIIACHOCTI.
[IpoTe BIACHUK 3EMENBHOI JUISHKH HE Mir
BUKOPHCTOBYBATH IPaBO BJIACHOCTI Ha HIKOIY
cycniibeTBa. JlisSUTBHICTH BIaCHUKA MoTiia OyTH
oOMeXeHa YW TPUIUHEHA y BHIAJKaX, BCTa-
HOBJICHUX 3aKOHOM. TakuM UYMHOM, MOJBbCHKHIMA
3aKOHO/IaBeIlh BU3HAUMB MEXI1 311MICHEHHS ITpaBa
BiacHocTi. He3Baxkatoun Ha Te, mo Koncrtury-
mis 1921 p. BU3HaBasa MpUBaTHY BJIACHICTh 32
OCHOBHHUH NPUHIUI CYCIIJIBHOTO yCTPOIO, BOHA
HE Ha/laBaja MPUBATHIl BIaCHOCTI aOCOIIOTHOTO
xapakTepy. 30kpema, B 6epesneBiit Koncturymii
WIUIOCST TIPO MOXIIMBICTH OOMEXKEHHS TpaBa

17 Ustawa z dnia 14 kwietnia 1937 r. o ograniczeniu obrotu
nieruchomosciami powstatymi z parcelacji. DziennikUstaw.
1937. Poz. 272. Ne 36. S. 739-740.

18 JTammenko P. IluBinphe mpaBo. YactmHa mepmia: Beryrm.
3arajgpHa vacTuHa. PiueBe mnpaBo. BumATkoBe mpaso.
Tlone6panu : Bunanus «Bungasunvoro T-Ba mpu Yip. Tocm.
Axanemii B U.C.P.», 1925. C. 90.
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BJIACHOCTI Ha 3eMJIi B MPABOBHIA CHOCIO 1 Tij-
KPECITIOBAJIOCS, M0 «3eMJIS SIK OJJMH 13 YMHHU-
KiB ICHyBaHHs HApOy U Jep’KaBU HE MOXKe OyTH
MIPEMETOM HEOOMEKEHOTO 000poTy»'”.

MICTH-
pedopmu
1920 1 1925 p., sKi BCTAaHOBIIOBAJIA MAKCH-

BI/Ipa)KeHHSI TaKux 00MEKCHB

nucs B 3aKOHAaX TPO  arpapHi
MaJlbHI PO3MIpHU 3€MENbHUX YTilb, nepeadaya-
04U JOOpOBIIBHY / TIPUMYCOBY MapIESAIi0
HaUTUIIKIB. TakuM YHMHOM, IOIyCKaiacs MOX-
JMBICTh eKcIpompianii 4u OOMEXEHHs IpaBa
BrnacHocTi. Ilepexbavanocs, 1m0 BIACHUK:
1) He MOXKe TocsATaTH Ha IMpaBa TPeTix oci0; 2) He
MOX€E MEepecTyNaTd 3aKOHHO BU3HAYEHUX MEK;
3) MOBHWHEH BiJICTYIUTH BiJl CBOTO IpaBa BJac-
HOCTI, KOJIX I[bOI'0 BUMArae CycrijibHe 100po”.
[TincraBoro myisi oOMexkeHHS abo0 K MPUITH-
HEHHS TIpaBa BJIACHOCTI HA 3€MJIIO OyJIH MOpy-
meHHs 'y cdepi 3emuiekopuctyBaHHsa. [lompu
JeKJIapoBaHe NpaBo Ha HAOyTTA 3eMeIbHOI
BIIaCHOCTI rpomaasiHamu [lonbi, i1 momiTuane
KEpIBHUITBO 31 CTpaTeTiuHUX MipKyBaHb He
MOTJIO J03BOJUTH, 11100 3emuti y Cxinniit ['anu-
YUHI CTAJIM 00’ €KTOM BITbHMX PUHKOBHUX €KO-
HoMiuHUX BigHOCWH. Tomy 1 BepecHs 1919 p.
Pana MiHICTpiB IpUKHATIA PO3NOPSIKEHHS PO
3a00pOHY BUIBHOTO O00Iry 3eMenb Ha IHX
tepuTopisx. Jo3Bia1 HAa WOro KymiBIO-IIPO-
Ja)X TIOBMHHA OyNla BHJaBaTU 0OJlaCHA KOMICis
3 00iry 3emenb, sKa 3HaXoawiach y JIbBOBI.
[Ticns momaHHS 3eMeNbHUX KOMICIH Ta OKpYX-
HUX 3eMeJIbHUX aaMiHicTpauiii [onoBHe ynpas-
JiHHSA 3eMenb y BapmraBi BupaBaio JT03BOJH
Ha MapIessiio 3eMIi — SIK IPUBATHUM 0C00aM
(3emIIeBIaCHUKaM), TaK 1 IOPUIUYHUM 0COOaM
1 3emenpHUM OaHkaM. bropokparuuHa cuctema
YIPaBIiHHS 3eMeNbHOI0 peOpPMOIO Jaia 3MOTY

19 Ustawazdnial 7 marca 1921 roku.Konstytucja Rzeczy-

pospolitej Polskiej. DziennikUstaw. 1921. Poz. 267. Ne 44.
S. 651.

2 Allgemeines biirgerliches Gesetzbuch fiir die deutschen
Erblénder der Oesterreichischen Monarchie. Teil 2. Wien : k.
k. Hof- und Staats-Druckerey, 1811. S. 30.
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pPETEIbHO KOHTPOJIIOBATH MPOIEC arpapHOro
MIOCEJICHHS Ta OTPUMAaHHS 3€MJIi B IPUBATHY
BIIaCHiCTB? .

VY 30ipuuky «KpuBaBa KHUTa», SIKUH JTOKY-
MEHTAJIbHO PO3KPUBAE KOJOHI3ALINHHY MOIITUKY
HOJBCBHKOTO  ypsY,
IOYMCh Ha Ce po3mopsnok (MmeThcst mpo pos-

3azHavanocs: «lloknmka-
nopsinok [Ipesunenta ['onoBHOTO 3eMENBHOTO
ypsiay Big 27 xoBtHa 1919 p. — O.JI.), 3ranani
[3eMenbHI| IHCTUTYLII HE XOTATH NPOJABATH
3eMJli HaBITh MICIICBUM CeJsiHaM pPHUMO-Karo-
JUIBKOTO OOpPsITY, SIKUX TOJIbCHKI BJIACTI BBaXa-
I0Th 32 TIOJISIKIB 1 rpomaistH [Tobii, 60 XoauTh O
ce, mobwu cripoBaautu A0 CxigHoi [anuyuHm sK
HaWO1IbIIIe YUCIIO MOJIBCHKOTO EJIEMEHTY 3-1103a
il rpanmnb. Tak, «laminiiceknii bank Kpemu-
TOBUH 3€eMCKi» BIIMOBHUB MiCIIEBUM CEJISTHAM
PUMO-KaTOMIIBKOTO 0OpsITy B TMPOJAXi 3eMTi
B MaeTky ainmda CepBaToBchKoro B O3epsiHax,
noBiT bywau, po3npomarouu i BUKIIOUHO MIX
MOJBCHKUX censH 13 3aximHol [amumumHm»?.
3axonu 19201 1925 p. Takox 0OMeKyBaJIl MOXK-
JUBOCTI HAOyTTs MaplebOBaHOI 3eMIll yKpaiH-
CBKUMH CEJISTHAMH.
3axiTHOyKpaiHChKiI TIOJMITUKH HETaTUBHO
3yCTpinM HpOEeKT 3akoHy 1936 p. mpo oOme-
KEHHsI 000pOTYy HEPYXOMOTO MaifHa (3eMili),
YTBOPEHOTO 200 MPHUPOIICHOTO BHACTIOK Tap-
nessnii rpysTiB. Ha nymky nocniguuii Okcanu
BepOoBoi, «3aKOH CTBOPIOBAB MIUPOKI MOXKIIH-
BOCTI JUISl BTPAaTH YKPAIHCHKUM CEJISTHCTBOM
npuAOaHUX 3EMEIbHUX JAUISTHOK, OCKIUJIBKU
TOJIOBHOIO METOIO0 YPSIIOBOTO MPOEKTY Oyi0
BiTUY)KEHHSI KapJIIMKOBUX TOCIHOJAPCTB, SKi
«CTaJU OCEPENIKOM CYCIIIBbHOI Ta MOJITHYHOI
HECTaOUIBHOCTI», TOMI SK 3aMOXHI TOCIoaap-
CTBA PO3IIHIOBAJIHUCH SIK «OMOpa CyCHIIBLHOTO

2 Busapuk B. TTonbchbke arpapHe OCagHHIITBO Ha 3aXiTHOY-
KpaiHChKUX 3eMJIIX Y 20-X pp. XX cT. [ pani. 2013. Ne 6. C. 5.

22 KonpoHi3ariiftHa aKiiist MoJbCHKOTO MPaBUTENLCTBA B CXijl-
Hiil [annuuni. Kpusasa xkuHuea /| YNOpSAHUK, aBTOp Tepe-
moBu . Panesuu-Bunnunbkuil. Ilepenpyk Bun. 1919,
1921 pp. Aporodud : Binpomkenus, 1994. C. 172.
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nopsiaky»*. OfHaK MONPH 1IeH CIPOTHB 3aKO-
HOTIPOEKT OyB yXBaJICHUH MapIaMEHTOM.
[IpaBo 3araipHOI y4acTi BpaxOByBaJO iHTe-
pecu nuIsIXiB (JOPOTH, BOJIHI NUISIXU). 3TIAHO 13
3akoHoM 1925 p. y npuBaTHY BJIACHICTh HE MOIIU
OyTH nepeaani 3eMiIi 01151 BaXKIMBUX JIOPIT, 3a0y-
JIOBaHUX KBapTaiiB, Oins pidok. [IpubepexHi
BJIACHUKH 3000B’A3yBajiCh: 1) Ha CYyIHOXITHUX
plukax He OyayBaTH MIIMHIB, Tpedesib a00 1HITUX
MEepelkoy; 2) AO03BOJSATH CyJHAM CIHMHSTHUCA
O1st OeperiB, HE 3aXOMA4YN 32 BIIBEIACHY CMYTY;
3) BIacHUKaM MPUOEPEKHUX 3eMelb 3a00POHS-
Jocst OytyBaTH 4epe3 May HeCYTHOXITHI piuKu
MOCTH Ha XepAMHAX 1 cIabKuX Mmansix, aie
J03BOJISTIOCS OyayBaTh MOCTIHHI MOCTH .
[IpaBo mpuBarHOi yd4acTi (CyCiZChKE TMpaBo)
BCTAHOBIIIOBAJIO OOMEKEHHSI IpaBa BIACHOCTI
B iHTEpecax BH3HaueHHUX OcCi0 — cycimiB. 3 okpe-
MuMH (GOpMaMHU CYCIICBKOTO TipaBa Oyl Bxke
3Haiiomi B CrapomaBHboMy Pumi, a 3 mimHOM
4acy BOHO BIOCKOHAJIMIIOCS. 3Ba)Kar0ul Ha YMOBH
CYCIZICTBa, CyClJIChKe MPaBo MOAUTSIIN Ha: 1) ipaBo
CYCIICTBa TPUCATUOHUX AUISIHOK; 2) TIPaBO CiTb-
cbkoro cycincrsa. [lepmia yactuna nependavana,
HAIPUKIIAJ, HE 3aCMIUCHHS CYCIJICBKOTO TOPOY.
[IpaBa rocniomapsi oMy, siki OOMEXyBaJll IPaBO
BJIACHOCTI MOTO Cycia, He 3aJIeKalli Bijl TOrO, YH
3aB/Ial0Th HOMY — TOOTO rOCHOAPEB] — MOPYIIEHb
HOPM 3aKOHOJIaBCTBA, UM HE 3aBIAIOTH™.
Cycincpke TIpaBO BCTAHOBIIOE OOMEKEHHS
npaBa BIACHOCTI B iHTepecax cycimiB. Hampukian,
BJIACHHK 3eMJIi i CIHOKOCY, 1110 JIeKAJIN Y BEPXiB’sIX
pIuKH, MaB MPaBO BUMAraru, o0 Cycii He Tmifii-

3 Bep6osa O. Arpapna mnomitika [Tonbcbkoi aepkaBu

MDKBOEHHOTO TI€PIOy Ta yKpaiHChKe MUTaHHS. Haykosuil
sichux HJITY Yxpainu. 2008. Ne 18 (6). C. 132—133.

¢ Jlamenko P. LluBineHe mpaBo. Yactuna mepma: Beryr.
3aranpHa uacThHA. PideBe mpaBo. BuHHSATKOBE MpaBo.
[Monebpanu : Bunanus «BunaBuudoro T-Ba mpu Ykp. [ocn.
Axanemii B U.C.P.», 1925. C. 91.

% Jlamenxo P. IlmsineHe mpaBo. Yactuma meprma: Berym.
3aranpHa vacThHa. PiueBe mnpaBo. BumATKOBe mpaso.
[onebpanu : Bunanus «Bunasundoro T-Ba mpu Ykp. Tocn.
Axanemii 8 U.C.P.», 1925. C. 94.
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MaB piuHOi BOIM ¥ HE 3aToruisiB Horo myTiB. Kpim
TOTO, JOMYCKAJIOCS TIPaBO MPOI3My NPHBATHOO
TEPUTOPIETO, SKIIO HE ICHYBAJIO ITyOJIIYHOT IOPOTH
3arajibHOTO KOPHCTYBAHHSI Ta KOJIU CYCiT MaB MOXK-
JIMBICTh TIPOKJIACTH AJILTEPHATUBHUM MPOI31 10
CBOET NUISHKA. AHATI3YIOUM TPEIEACHTH CYyCil-
CBKOTO TIpaBa B €BPOMNEHUCHKHUX KpaiHax, mpodecop
P. JlanieHko Big3HauaB: «BHUMOTa JOPOTH Myciia
3aCHOBYBATHCS] HA HEMOYKIIMBOCTI MPOITH a00 mpo-
ixaTu Ha CBOIO 3e€MJIIO HE 1HAaKIIIE, SIK Yepe3 3eMITIO
qy3Ky, TIPY YOMY 11l HEMOMKIIMBICTH TTOBUHHA Oyria
OyTH HE3aJIeKHOI0 OJ] BOJI MMOCiqa4a, HAPHUKIIA],
4epe3 HeMepeMOXKHY MPUPOTHY CTHXIIO <...>; KOIH
K Taka HEMOXJIMBICTb 3ajiekajia Ol BOJMI CaMOro
0Ci1a9a MAETKY, TO BEUMAraTy poiny abo mpoxozy
TI0 YyKiif 3eMITi BiH Bke OyB HE B IpaBin?.

3akon 1925 p. Bu3HauaB OOCTaBWHH, KOJU
MEeBHI 3emill a00 1X HAJUIMIIOK IiISITaB BHITY-
yeHHI0O MIHICTEPCTBOM 3eMeTbHUX pedopM:
1) KOJTM BITACHUK PO3IOPSHKABCS OUTBIION KiJlb-
KICTIO 3eMJIl, HDK IIe OyJIo rependadeHo 3aKo-
HOZABCTBOM (3aJIEKHO BIJ CHUTyallii — MOHA
25 ra abo 45 ra); 2) Komu 3eMii TepeIaBaInucs
B TUMYacOBE KOPHCTYBaHHS Ta HE Oylu BYACHO
nepenani B 3eMenbHUN (DOHI AepxkaBu; 3) KOIU
yrigas Oynu HaOyTi 32 BUHATKOBUX OOCTaBHUH 13
3aCTEPeKCHHSIMHU KOJIHIITHBOI Biaau Pociiicbkoi
iMmepii (mapceKi MOCTAaHOBH, YKa3u W po3Mopsi-
JokeHHs B 1 Oepesns 1864 p., 3 xBitHs 1865 p.,
23 1 31 rpynus 1865 p., 13 nunus 1871 p. — i
JNOKyMEHTH CTOCYBAJIHCS HacaMmIepel BHIIY-
YCHHIO 3€Mellb B YYaCHHKIB TIOJBCHKOTO ITOB-
cranHd 1863 p., TOX MONBCHKUM YpsiJ aHOHCYBAaB
(haKkTUYHY PEBi3il0 POCIMCHKOTO 3aKOHOIABCTBA);
4) xonmu 3eMenbHA HEPYXOMICTh Oyna HaOyTa
3 mopyuieHHsMu cr. 22 Koncrutyuii; 5) xomu
IIeBHA 3eMeJIbHA HEPYXOMICTb 3a PIILICHHSAM Mic-
[EBOi BIAJAU — aaMIHICTPAaTUBHOI UM CaMOBPSII-

2 Jlamenko P. IluBinbHe mpaBo. Yactura mepmra: Beryr.
3arajgpHa vacTuHa. PiueBe mnpaBo. BumATKoBe mpaso.
Tlone6panu : Bunanus «Bungasunvoro T-Ba mpu Yip. Tocm.
Axanemii B U.C.P.», 1925. C. 96.
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HOi — BTpaTwia OCTAaHHBOTO OIiKyHa / CIHaJKo-
emis (KiHKY, JUTHHY TOIIO) i OLUIbIIEe HEMae
€BEHTYaAJILHHX CIaJKoeMINiB. Jlo peui, Ko pan-
TOM Y€ MICJsl BIJIyYEHHS B 3eMeNbHUIA (PoH
JepKaBH 3HAWIUIACS 0Co0a, siKa 3TiHO 13 YWH-
HUM 3aKOHOJIAaBCTBOM BBaKallacsl CIaJKOEMIIEM
3eMeJIbHOT JIISHKH, T HAJIe)KajI0 BUIIJIATUTHU BiJI-
IIIKOTyBaHHS 3a BUITyUCHY 3eMITIO?’.

BucHoBkn

OTxe, paBO BIACHOCTI Ha 3€MJIi TPAKTyBa-
J0CSl OJTHIEIO 3 OCHOBHMX IiIBaJIMH MPABOBOIO
nopsinky [lonechkoi aepskasu. [IpaBoBiacHHKOM

3a IMOJIbCBKUM 3aKOHOJAaBCTBOM MOIUJIM BHCTY-

27 Ustawazdnia 28 grudnia 1925 r. Owykonaniureformrolne;.
DziennikUstaw. 1926. Poz. 1. Ne 1. S. 2-3.
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natu K (i3udHi (OJJHOYACHO HABITh JEKUIbKa
oci0), Tak i ropunuuHi ocodbu. Habytu 3emutto
B TPUBAaTHY BJACHICTb MOXHa OyJIO HUISIXOM
KyMiBJi, OTpUMaHHs cnajaky abo aapyHky. Ha
BUKOPUCTAHHS BJIACHUKOM 3€MENbHOI IIJISTHKU
a0o ii yacTuHM MOTIIO OyTH BCTaHOBJIEHO OOMe-
JKEHHSI B 00Cs31, mepeadadyeHoMy 3aKOHOM a0o
noroBopoM. OOMEXeHHs 37eOUIbIIOro HACTy-
a0, KOJIM Ta YH 1HIIA 3eMeJIbHA JUITHKA MOTJIa
MPUHOCUTH TIEBHY CYCILUIbHY KOPUCTH (TIPOKJIa-
JEHHS 3ai3HUYHUX KOJiW, BUSBICHHS TEBHUX
MiHepaiB Tomo). [IpunuHeHHs mpaBa BiIacHO-
CTI Ha 3eMJIIO 3a3BHMYail HACTYIaIo Yepe3 dikca-
1110 MOPYIIEHb MTPaBUJI 3eMJICKOPUCTYBaHHS 200
ICHYBaHHsI 3a00proBaHOCTI. Y TakOMy BUIAJKY
BUBJIACHEHHSI HACTYTIAJIO Yepe3 CyA0Be PillleHHS,
a BWIYYCHI TUISTHKA B OCHOBHOMY IIIISTalIN
OB JTiruTarii.
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Procedure for consideration and resolution of disciplinary cases
in the Court of Appeal of Lviv (1919-1939)

Oliinyk Yurii

Postgraduate Student at the Department of History of the State,
Law and Political Law Teachings of the Faculty of Law

Ivan Franko National University of Lviv, Ukraine

The article reveals the powers of the Court of Appeal of Lviv to consider and resolve disciplinary
cases during 1919-1939, procedural codes and other regulations. According to Austrian tradition,
the Court of Appeal of Lviv supervised lower courts to ensure the effectiveness of their activities
within the reporting district, in particular appointing and transferring judges from one county/district
court to another, summarizing and analyzing judicial statistics.

It is noteworthy that the Court of Appeal also disciplined judges, notaries and lawyers, usually due
to abuse, misconduct and contempt of court.

The article also reveals aspects of the activities of the Court of Appeal of Lviv in cooperation with
other courts of appeal in Poland, in particular with the Court of Appeal of Krakow. The peculiarities
of the cooperation of the Court of Appeal with the Prosecutor’s Office are analyzed.

The activity of the collegial body that operated at the Court of Appeal in Lviv was analyzed, namely
the general meeting of judges who considered disciplinary cases (sometimes called the Disciplinary
Senate). Exercising the right of supervision, the courts of appeal retained the right to demand reports on
individual cases. It was emphasized that the meeting included all judges of a particular court, headed by
the president of the court, and performed the function of administrative self-government of the courts.

The article also provides an analysis of the subject of disciplinary proceedings, which were
violations or illegal actions of the persons concerned. It was emphasized that such violations could be
expressed both in actions and omissions committed intentionally or negligently.

It is noted that the Disciplinary Senate of the Court of Appeal of Lviv considered cases related to
violations of the authority of the bar, including violations of ethical norms of advocacy and contempt
of court. The competence of the Disciplinary Senate of the Court of Appeal to dismiss a judge from
office, retire a judge, transfer to another court or another job is highlighted.

An analysis of the review procedure is provided, in particular, it is noted that the consideration
of disciplinary cases in the Court of Appeal was often delayed, as it was necessary to interview all
witnesses, to find out all the circumstances of the offense. The convicted judge could only appeal
the reprimand, as he was given the opportunity to “justify himself”.

IMopsinok po3risiay i BUpilleHHs] AUCHUILIIHAPHUX CIPAaB ANeJSIiHHIM CyI0M
y JIbBoBi (1919-1939 pp.)

Onininuk Opii Baoumosuu

acnipanm Kageopu icmopii depxcasu, npasa ma NOAMUKO-NPABOBUX YUeHb
IOPUOUYUHO20 haKyibmemy

JIvsiscvorkoco nayionanvroeo imeni leana @panka, Yxpaina
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Beryn

VY cydacHiii YkpaiHi BaKJIMBUM 3aBAaHHAM
€ BIJIHOBUTH JOBIPY CYCIUIBCTBA 10 CYIOBOI
BIQJM 1 3a0€3MeYUTH KOXKHOMY TPOMAJSTHUHY
MIPaBO HA CIPABEAJIMBUIN CYJJOBHIA pO3IJIS CIPaB
HE3aJIOKHUM 1 HeymnepekeHuM cymoM. s
BUKOHAHHSI TaKOTO 3aBJIaHHS HEOOXiJHO BUKO-
pHUCTaTH SK HAIIOHAJILHUM, TaK 1 MDKHAPOIHHMA
ICTOpUYHUN JOCBIJl, @ TAKOXK MPUBECTH YWHHE
3aKOHOJIAaBCTBO YKpaiHM 70 MIXKHAPOJHUX CTaH-
napTiB. Y 3B’43Ky 13 IMM OCOOIMBY yBary mnpu-
BEpTa€ ICTOPUKO-TIPABOBHM aHaNI3 TMOPSAKY
po3mIsily W pO3B’sI3aHHS  AMCHUTUTIHAPHUX
cnpaB Anensniitnum cyaoM y JlsBosi (1919-
1939 pp.). Y crarTi pO3KpUTO TMOBHOBAKEHHS
AmnemsmiitHoro cyny y JIbBOBI MO0 PO3TISTY
i pO3B’si3aHHS JAUCLUUIUTIHAPHUX CIIpPaB YIMpo-
ok 1919—-1939 pp. 3a3nadeno, mo Anensiii-
Huit cyn y JIBBOBI JisiB Ha MiJICTaBi MOJBCHKUX
Konctutymiit 1921 p. 1 1935 p., 3akony mpo
cynoyctpiit, lluBinbHO-niponecyanpHoro, Kpu-
MIHAJBHO-TIPOIECYabHOTO KOJIEKCIB Ta IHIITUX
HOPMAaTHBHO-TIPABOBUX aKTiB. 3a aBCTPIHCHKOIO
Tpanuuiero Anensuiiauii cyn y JIpBoBi 3aiiic-
HIOBAaB (DYHKIIIO HamIsAAy 3a CyJamMH HHKYOL
1HCTaHIIIi 3 METOO 3a0e3neueHHs €(DEKTUBHOCTI
iXHBOI NISUTBHOCTI B Me€XaxX M1J3BITHOIO OKPYTY,
30KpeMa IPU3HaYaB i IEPEBOIUB CY/IIB 3 OJHOTO
B IHIIWN TOBITOBUI / OKPYXXHUH Cya, y3araib-
HIOBaB Ta aHATI3yBaB CyJOBY CTaTUCTHKY.

OTxe, 3 OISy Ha BUKJIAJICHE METOI CTATTI
CTaJIO BUKJIAJICHHS TOPSAKY pO3IVIsiAY M pO3B’si-
3aHHS JMCLUUIUTIHAPHUX CHpaB AnNensuiifHuM
cynom y JIeBoBi (1919-1939 pp.).

BukJiax ocHOBHOTO MaTepiaay
Sk Bimomo, B cynoBiii cuctemi [pyroi Peui
[TocnonuToi BakauBY poiib BiAirpaBaB JIbBiB-

CBKUU ameNsiiHuN Cyl, KUl OyJ0 yTBOPEHO
Ha 0a3i JIpBIBCHKOrO BHIIOTO KpalOBOTO CYIY
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14 tpaBus 1919 p. IIpaBoBOIO OCHOBOIO #Oro
YTBOPEHHS OyJIO0 CHIbHE PO3NOPSHKEHHS MiHi-
CTpa BHYTPIIIHIX CTpaB 1 MiHICTpa CIPaBEIH-
BocTi Ne 47866 Bin 14 tpaBust 1919 p. Anensiii-
HUi cyn y JIbBOBI OyB MOKJIMKaHUi 311 CHIOBATH
HaIUISIT 32 JIOTPUMAaHHSM IMOJIbCHKOTO 3aKOHO-
JABCTBA B Kpai, i 30KpeMa B MICIEBHX CyHax.
Hanpuknan, ykpaiHChbKE CTpaxoBe TOBApUCTBO
«Iricrep» y 1921 p. ckapxujiocs 10 IHOTO
Cydy Ha HEOTPUMAaHHs IIpaB YKPAaIHCbKOI MOBHU
B MOBITOBUX CyHaX JbBIBCHKOTO amemsIiiHOTO
OKpyry'. YTiM, HalliOHaJbHE MMUTAHHS B MiKBO-
enHiit [onpi Oymo npaskuBuUM i ii Baaw (B
TOMY YHCJI CY[iB), @ CTaBICHHS /10 HAIlIOHAb-
HUX MEHIIWH — HIMIIB, OLIOpYCiB 4M YKpaiH-
[[iB — HE BIJIOBIIANIO 3araJIbHOEBPONCHCHKUM
JIeMOKPaTUYHUM 3acajiaM. AJle came YKpaiHChbKe
HalllOHAJbHE TUTAHHS MPUBEPTANIO HAWOLIBITY
yBary. [lpuyrHN 1[HOTO TONATANM B AEKUIBKOX
daxtopax: 1) ykpainui Oynu HaluMCENBHIIION
HaIlllOHAJIBHOIO MeHIHOK B [lombii; 2) ykpa-
HIII KOMITAKTHO TPOKMBAJIM HA TEpPeHaX 3axii-
Hoi Ykpainu (I'annunna it Bonune); 3) ykpainumi
BIJI3HAUAJIUCS BHCOKUM pIBHEM HaIllOHAJIBHOI
CaMOCBIJIOMOCTI, MaJIi BJIACHI MOTY>KHI OpraHi-
3amii’ — sK JerajabHi, Ha 3pa30K YKPaiHCHKOTO
Hamionansno-Jlemokparnanoro OO0’ eqHaHHS
(mami — YH/IO), tak i HeneranbHi, HAIPUKIA,
VYkpaiHcbke BilicbkoBe 00’ e1HaHHs (nani — YBO,
1920-1929 pp.), a sromom Opranizaiisi Ykpain-
cekux Hamionamicri (mami — OYVH, i3 1929 p.).
i momiTu4yHi 00’€IHAHHS CTABHIIU 32 METY HE
TUTBKH 30€peKeHHS HalllOHAJBHOI caMOOYyTHO-
CTI YKpalHIliB, aje i BUCTyNAIH 3a TIOBHE TOJi-
TUYHE BU3BOJICHHS.

! Ckapra crpaxoBoro ToBapucrtsa «JlHicrep» y JIbBOBI Ha
CYIOBi YCTaHOBH 32 HEXTYBaHHS YKPATHCHKOIO MOBOIO Y CYAaX
JIbBiBCHKOTO amessiuiiHoro okpyry, 1921 p. Ienmpanvruii
OeporcasHutl icmopuunuil apxie Yxpainu, m. Jlveie (LJJJIAYJI).
®. 151. Om. 1. Cup. 553. Apk. 1, 2.

2 T'nosanpkuit 11O, YkpaiHChbKi aBOKATH Y TOMITHIHUX CYI0-
Bux npouecax y Cxinniit I'annunni (1921-1939 pp.). JIbBiB :
Tpiana ITiroc, 2003. C. 39.
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3rigHO 13 YUHHUM 3aKOHOJIABCTBOM IIPE3HU-
JeHT AnensuiiHoro cyny y JIbBoBi 3aiiicHIOBaB
HarIsI 32 TISUTbHICTIO TTOBITOBUX Ta OKPY)KHHUX
cyniB. Came AnensiuiiiHuii cya po3riisigaB KaH-
JUIaTypH MPETCH/ICHTIB Ha IPU3HAYEHHS B CY/IH
HUKYOTO PiBHS OKPYTY CBOET BiIOBIJAIBHOCTI®.
BomHodac AnensuidHuN Cyq BHCTYIaB JTUCIIH-
TUTIHAPHUM CYZIOM JIJISl CYAJIiB HM)KYUX 1HCTaH-
A, a TaKOX aJBOKATIB 1 HOTapiyCiB y JIbBIB-
ChKOMY amersniiHoMy okpysi. Kpim Ttoro, nHa
KOJIMIIHIX aBCTPIHCHKUX TepuTopisx (1o 1931—
1932 pp.), To6t0 # y [anuuuni, Anensiiaum
cyzaM OyJIH I AMOPSIKOBaHI BC1 B’ SI3HMIII.

Bukonytoun (QyHKIiI0 NpU3HAYEHHS CYIIIB
MOBITOBUX CYIMIiB, TPE3UIEHT AMENISIIHOTO
CyIy, TIEpIIl Hi’)K BUHOCUTH OCTATOYHE PIIICHHS,
30upaB iH(MoOpMaIil0O MpPo KaHAMIaTa Ta HOTO
ponuHy (Taky iH(pOpMAaIlil0 HaJgaBaB MiCIEBHI
BIIIIIIOK IOJIIT, a 1HOAl ¥ CBAIIEHHUK MiCIle-
Boi napadii). Takox mpoBoAMIIacsS TaEMHA nepe-
Bipka, yn OyBa, KaHIMJAT HA TOCaIy CYIAIl HE
Ma€ HEIMOoTalICHUX 3a00pProBaHOCTEH, OCKUIBKH
B MailOyTHHOMY 1€ MOIJIO HETaTUBHO BILTUBATH
Ha MOTro HEe3aJIeXkKHICTh, K 1 Ha aBTOPUTET CYJIO0-
BOI Biagu 3aranom. Jlumie micis Takoi mepe-
BIpKM 3asBY KaHIWJAaTa B CYIIl AmNeNsiiHuii
cyn mpuiiMaB. Y pasi BIIMOBH B JOIYCKY MO
CITy>kKOH B CyJli KaHJUIaT MaB TPaBO 3BEPHYTHUCS
JI0 MiHICTpa FOCTHIIIi*.

OnHUM 3 acIeKTIB IISUIBHOCTI ATEISIIIHOIO
cyny y JIbBOBi Oyia ioro crmiBmpams 3 1HIIUMHA
anensuiiauMu cynamu Ilonpmii. HaliticHimoro
BHJIA€THCS CIIBOpAN 3 ATENSAIIHHUM CyI0oM
y Kpakogi. Kpaxkis, sik i JIbBiB, OyB KOJIHCH YacTH-
HOIO ABCTpPO-Yropchkoi iMnepii, Ha X TepuTopii
(hyHKIIIOHYBAJIO €IMHE MPABO, TOK HABITH IMICIIA

3 Poliszewski M. Aplikacja sadowa jako wychowanie
sedziego. Czasopismo s¢dziowskie. Organ oddziatu Lwow-
skiego zreszenia sedziow i prokuratorow Rzpltej Polskiej.
1934. Nr. 6. S. 283-284.

* Krzyzanowski L. Sedziewie w II Rzeczypospolitej. Okregi
apelacyjne krakowski i katowicki. Katowice : Wydawnictwo
Uniwersytetu Slaskiego, 2011. S. 225.
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TBOpeHHsI [10JBCHKOT IeprKaBy 1l MicTa €aHaIa
aBCTpiiichKa rpaBoBa Tpaauis. [lepmri Bunaaku
criBmpain ¢gikcyemo Bxe BIITKY 1919 p.
Ticuoro Oyna cmiBmpanst AmNEJSIiHHOTO
cyay 3 mnpokyparyporo. Ilounnarounm 3 apyroi
nosoBuan XIX CT., mpoKyparypa gisuia mpu
Bumomy kpaiioBoMmy cyi, a OCKUIBKH Y BiJHOB-
nenii ITonbebkill nepkasi sSKuich yac 30epira-
JIOCSl aBCTPIHChKE MPaBO ¥ (paKTUYHO CHCTEMa
CYIOYCTpPOIO, TO ¥ IpHu ANETSAIIHHOMY CY/Ii TEXK
Jisula mpokyparypa. YxBanoro Panum MiHicTpiB
Bix 28 cepmHs 1919 p. yTBOpEeHO TreHEpaIbHY
npokyparypy B Ilompmi # KpaxoBi Ha domi
3 HavaJbHUKAMH, a MI3HIIIE — MPe3uACHTaMuU .
Yroponorx 1919-1922 pp. nBBIBCHKOIO MpO-
Kyparypoto kepyBaB Kaponas Map’sn Enrens,
a 3 1923 mo 1939 pp. ii He3MIHHUM KepiBHU-
KOM OyB BHITYCKHHUK JIbBIBCHKOTO YHIBEPCUTETY
Biktop I'amepcekuii. Kpim BiacHe mpokypop-
ChbKUX (YHKLIH BIH Yy MDXXKBOEHHHMH 4Yac BHKJIa-
naB B YHiBepcuTeTi 1 JIBBIBCBHKIN MOITEXHIII],
a TaKo)X BHKOHYBaB OOOB’SI3KH €K3aMEHAaToOpa
Ii/1 9ac CKJIaJIaHHAM €K3aMEeHIB KaH11aTaM1 Ha
nocaay cynmis®. Bemxyun MoBy mpo Bimmin mpo-
Kyparypu y JIbBOBi, Bi[3HaUNMO BHCOKY (haxo-
BiCTh 11 mpauiBHuKiB: y 1921 p. 3 21 ocobu, sika
Maja JOKTOPCHKHH CTYIiHb i3 mpaBa, 12 mpa-
moBaio y JIeBoBi i Kpakosi. Oxpemi mparis-
HUKH, SK-0T Mo3ed BkechKuii, cTamm xepTBaMu
paIsHCBKOTO Tepopy Ha modarky [lpyroi cBito-

BOI BiliHU.
Kommerenmiss ['eHepanbHOl mpoKyparypu
Oyma oOmexeHa posnopsmpkeHHsM  [Ipesn-

nenrta [lompmi Bix 22 Gepesnst 1933 p. y pam-

S Ustawa z dnia 13 lipca 1920 r. o uposazeniu nauczycieli
publicznych szkoét powszechnych, inspektorow szkolnych
i zastgpcOw inspektoréw szkolnych. Dziennik Ustaw. 1920.
Nr 75. Poz. 434.

® Buczynski K., Sosnowski P. Prokuratura generalna. 200 lat
tradycj i ochrony dobra publicznego. Warszawa : Wydawnic-
two Sejmowe, 2016. S. 123.

" Buczynski K., Sosnowski P. Prokuratura generalna. 200 lat
tradycj i ochrony dobra publicznego. Warszawa : Wydawnic-
two Sejmowe, 2016. S. 151.
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Kax 3arajbHOro pe(opMyBaHHS HPOKYpaTypH.
[Ipote oxopoHa myOIiYHOTO MOPSAAKY ¥ Hamaui
3anmmanacs B il komrnereHiii. Hanpuknan, mpo-
Kyparypa npu AnensuiiiHomy cyai y JIpBoBi
po3misiiaga OKpemi CIpaBH, sIKI CTOCYBaJHCs
MATaHHS TEeH3ypu y cdepi KHUTOAPYKYyBaHHS.
Tak, y 1923 p. npu cyni Oyna cTBOpeHa Creli-
aJlbHA KOMICIsl €KCIEPTIB y CHpaBax JiTepaTypu
it muctenrsa®. 3aramom y 1930-x pp. Anens-
LiAHMWIA Cyq OLIbIe YBaru NpUIUISAB NEPerisTy
noniTHYHUX crpas’ (y TOMY 4YdCIi W THX, SKi
CTOCYBAJIUCS YKPATHCHKUX TOJITUYHUX iSUiB
Ta OpraHizaliii i TOBapHCTB), [0 MOXKHA BBa-
KATU HACHIJIKOM CYCHIJIbHO-TIONITUYHUX 3MiH
y KpaiHi Ta ii aBTOPUTAPHUM XapaKTEPOM.

Jlo xommeTeHmii ANENSmiifHOTO Cymy Haje-
Kanu PO3MIIA 1 pO3B’A3aHHS IUCHUILTIHAPHUX
CIIpaB CY[JIIB, CYJJOBUX CITy>KOOBIIIB, aJJBOKATIB,
HOTapiyciB, TIOpeMHHX OXOpoHIiB. [Ipu Arme-
asiiiiHoMy cyai y JIbBOBI HisSIB KOJeTialdbHMIA
opraH — 3arajibHi 300pH CY/IiB, K1 PO3IIIS AN
JTUCIUIUTIHAPH] crIpaBU  (1HKOJIM BXKHBAETHCS
HazBa JlucumriiHapHuii ceHaT). 3iiCHIOIYH
MpaBO HATIIAAY, 32 anesAIiiHUMH cyaamMu 30e-
pirajoch mpaBo BUMAararu 3BiTiB 1O OKPEMHX
cipasax'’. TIpeqMeToM AMCIMILTIHAPHOTO PO3-
ISy BUCTYHAIM 3IMCHEHI TMOPYIIEHHS YH
NpoTH3aKoHHI Aii 1mux oci6. Taki mopymeHHs
Moru OyTH BHUpa)KeHi K y JisiX, Tak 1 B 6e31i-
SITHOCTI, BAMHEH1 YMUCHO YU 3 HEOOEPEIKHOCTI.
Hanpuxotan, JuctumuiiHapauii ceHaT ATesimii-

8 CripaBa 1mpo CTBOPEHHSI KOMICIi €KCIIEpTiB y CIIpaBax JiTe-
parypu Ta mucteurBa, 1923 p. Ilemmpanvuuii Oepacas-
Huti icmopuynuu apxie Yxpainu, m. Jlesis. ®. 151. Om. la.
Crip. 963. Apk. 4.

®  XapaKTepHCTHKa CYCIITBHO-TIONITHIHNX MTOMiN Ha TepH-

topii JIbBiBChKOTO amensuiiiHoro okpyry B 1934—1937 pp.
3 JIOHECEHHsIM JIbBiBChbKOTO Tpokypopa C. JlemOiupkoro 3a
1938 p. Lenmpanvhuii OeporcasHuii icmopuynuii apxie Ykpa-
inu, m. Jlvgig. @. 205. Om. 1. Crp. 138. Apk. 4738—48.

10t awnikowicz G. Spusciz na zaborcza zagadnienie unifikacji
postaw w debacie na temat pozadanego statusu trzeciej wia-
dzy. Rodzinna Europa. Europejska mysl polityczno-prawna
u progu XXI wieku / Pod. red. P. Fiktusa, H. Malewskiego,
M. Marszata. Wroctaw : Wydziat Prawa, Administracji i Eko-
nomii Uniwersytetu Wroctawskiego, 2015. S. 188.
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HOTO cyay Yy JIbBOBI po3misiiaB crpaBu, MOB’s-
3aHi 3 MOPYIICHHSIMH aBTOPUTETY aJBOKaTypH,
30KpeMa MOPYIIEHHS €TUYHUX HOPM aJIBOKaT-
CBKOI JIISUTBHOCTI i HENOBary J1o Cyy. 3arajibHo-
OpUMHATUMU Oy cTpUMaHa KPUTHKA U roBara
JI0 BCIX yYYaCHHKIB TIPOIIECY, YHUKHEHHs oOpa-
3TUBUX BHUCIIOBIIOBaHb Ha aapecy Cy[JiB, HE
JIOITYCK Y CBOIX BUCTYIaX CIiB, sIKi O MipHUBaIu
aBTOPHUTET CyAy, HEMOXXJIUBICTh BBOJUTH HaB-
MHCHE Cy/ B OMaHy'.

Tumuacose PO3MOPSAHKEHHS 110710
cynoyctporo B Ilompmii mepembauano Kojeri-
aNbHI CylOBI 3aciJaHHsA, Ha SKUX OOTrOBOPIO-
BAJIUCS TPOEKTU PO3MOPSKEHb CYIY, a TaKOX
TUCIUTITIHAPHI CIpaBU CYAOBHUX IpaIliBHUKIB.
Merta, GyHKIIT Ta CKJIaJ 3acijiaHb JI03BOJISIOTh
pO3MIAAATH iX K PIBHO3HAYHI aJMiHICTpaTUB-
HUM KoJseTisiM. JJis CymodnHCTBa 11e OYyII0 pU3H-
KOBaHHUM KPOKOM, OCKUIBKH TTiCJIsl BCTAHOBIICHHS
B 1926 p. pexumy caHalii Ta moOy10BU aBTOPH-
tapHoi aepxkasu 0. Ilincymcbkoro BTpydaHHS
BUKOHABYOI BIIAJM B JisUTbHICTH cymiB [lombmri
3pocno'?.  Tlompu mporonouieHHs (Hopmaib-
HOT HE3aJIeKHOCTI cymaiB, 3akoH «IIpo ycrtpiii
3araJibHUX CymiB» 1928 p. MICTHB IMOJIOXKEHHS,
AKi 11 CyTT€BO OOMEXyBajHM. 3aKOH HaJaBaB
npaBo npe3uaeHTy llonbi # MIHICTPY FOCTH-
il mepeBomuTH (0€3 3rogu 0cid, SKUX IIe CTO-
CyBajocsl) Ha iHIIEe Micle poOoTH abo BiAnpas-
JISITH Ha TIEHCIIO 13 Yacy MPU3HAYEHHS BITPOIOBK
TPHOX MicsAmiB cyaniB HaiiBumioro cymy, Bripo-
JIOBXK POKY — CYJJIIB amneNsAliiHUX CY/iB 1 BIPO-
JIOBX JBOX POKIB — CYIJIIB OKPYKHHUX 1 TIOBI-
TOBHUX CyiB. Lli 3aKOHOMABYI TMOJIOKEHHS JIaJIH

MOXIIUBICTh MIHICTPY IOCTHLIi BiNpPaBUTH

" Tnopaupkuii [}O. YkpaiHChKI aJBOKAaTH Y MOJITHYHHX
cynoBux mporecax y Cximaii [amnumni (1921-1939 pp.).
JIsBiB : Tpiana ITmroc, 2003. C. 298.

12 f awnikowicz G. Spusciz na zaborcza zagadnienie unifikacji
postaw w debacie na temat pozadanego statusu trzeciej wta-
dzy. Rodzinna Europa. Europejska mysl polityczno-prawna
u progu XXI wieku / Pod. red. P. Fiktusa, H. Malewskiego,
M. Marszata. Wroctaw : Wydziat Prawa, Administracji i Eko-
nomii Uniwersytetu Wroctawskiego, 2015. S. 200.
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Ha TICHCIIO TIepIIoro rojoBy HaiiBuimoro cymy
Brnagucnasa Celiny i o4inbHHMKA KPUMIHAJIBHOL
najatd A. MOTHIBHHMIIBKOTO, $IKI BUCTYMHIIN
MPOTH OOMEKEHHS HE3aJISKHOCTI CyIIiB" .

HepxxaBHa momituka llonbini BHUKIHMKana
00ypeHHsI B CEPEOBUII CYIIBCBKOTO KOPITYCY
lNammuman. Tak, nepmmit Ilpesnpent Anens-
uitHoro cyny y JIbBoBi Anonbd YepBiHCHKHIA
BBa)KaB, 1110 JIii BJIaJIM CIIPSIMOBAH1 Ha TIOJAJIbIIIE
OOMEXEHHS (PYHKIIOHAIBHUX MOMJIMBOCTEH
MPaBOCYIs Ta OOMEKEHHS CBOOOU TisSTBHOCTI
cymuiB. Y mpaBi nepeBefeHHs CynniB UepBiH-
CbKUi BOauaB npsime mnopyiueHHs Koncrury-
uii [Mompmi 1921 p.'*. ABTOpUTETHHI EKCHEPT
13 TIMTaHb CyAO4YMHCTBA, mpodecop CraHiciaa
Tonem6 1938 p. 13 mpuBOMY MiIMIHU POJTi CY/IIIB
CylliB BUIIMX iHCTaHIHN HapikaB: «Cymnai € ans
TOTO, IIO0M 3MIMCHIOBATH MPABOCY/S, a HE IS
oOpaHHs, KOONTAallii, aAMIHICTpYBaHHs. 3aHATTA
TUMU CIpaBaMU 3aMiCTh BIACTHBHUX iM 37aTHE
M ABKUTH BUMIpP CIIPaBEIITHBOCTI» .

[lizHime qucuuIuTiHapHi QYHKIIT BUKOHYBaITH
TAaKOX 3arajbHi 300pH 00’€IHAHUX YIPABIiHb
CydiB, B SIKHUX Opaiu y4acTh YCi CY[Ji OKPYTY.
J1o KOMIIETEHIII1 IbOTO OpPTraHy HaJeXKalu, Cepe/l
1HIIOTO, BiAOIp KaHAMAATIB HA BaKaHTHI CyIOBI
Mocajid, BU3HAUCHHS Yacy BaKalliii, pillleHHS
PO 3MICT CYJOBHX JOPYY€Hb, PO3IIISI 3BITIB
npo nepedir cnpas y cynax. [lo ckimany 360piB
BXOJMJIM BCl Cy/JIi KOHKPETHOTO Cydy Ha 4ol
3 TPE3UJCHTOM CYQy ¥ BUKOHYBaM (DYHKIIIIO
CYIB.
Jlyis yXBajieHHSI BaKJIMBUX PIlI€Hb 3arajlbHUMU

aJIMIHICTPAaTUBHOTO  CaMOBPSIIyBaHHS

300pamMu  ATeISIIHOTO Cyay MOTpiOHA Oyrma
MIPUCYTHICTH IBOX TPETHUH BCiX CyniB. PimeHns

B JTunurayk O.B. ComniansHO-IPaBoBi acleKTH CTaTycy Cyll-
niB y mixkBoerHi# [Tompii (1918-1939). Bicnux JIvsiecvkoeo
yrigepcumemy. Cepis iopuduuna. 2015. Bun. 6. C. 155.

14 CzerwinskiA. Ustroj sadow powszechnych. Lwéow : Nakta-
dem Zrzeszenia Sedziow i Prokuratoréw R. P. We Lwowie,
1928. S. 34.

15 Gotgb S. Organizacja Sgdow powszechnych. Krakéw :
Naktadem autora, 1938. S. 8.
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YXBaJTIOBAJIM OUTBIIICTIO TOJIOCIB, @ Y BHUIAIKY
iXHBOT PIBHOCTI BUpPIILIATBHUM OYB roJIOC TOJIOBH
Ha 310panHi'®. OqHAK MOCTYIMOBO KOMITETEHIIIFO
3arajgpbHUX 300piB oOMexwmm (B 1930-x pp. 1o
CHUCTEMY 3BelIeHO HaHiBelb). Ha aymKky moib-
CBKOTO TIpaBo3HaBLA [keroxka JlaBHikoBM4Ya, 1151
TumyacoBa IHCTpYKIisl Oa3yBanacs Ha Moei
(GYHKILIOHYBaHHS Cyay SIK OpraHy MiCLEBOIO
caMOBpsTyBaHHS .

3romom  TumuacoBa  IHCTPYKIsL — TpO
CYIOyCTpiii mependavana 1Ba BUAU AUCLHUILTI-
HapHUX CY/IB: MEpIIUN TiIB y Mexax HaliBu-
I0TO CYIy, APYTUHA — y MeXax AMeNsIiiHOro
cyny. HaiiBummii Cyn yxBajitoBaB pilLICHHS
y chpaBax, L0 CTOCYBaJHCs HENPaBOMIPHOTO
MOBOJPKEHHS HOTO CY/I/IIB, @ TAKOXK CYJUIIB aresi-
MIAHUX CYIIB 1 MPE3UEHTIB (BILEMPE3UICHTIB)
OKpYXXKHUX cymiB. CnpaBamMu BCIX I1HIIHX CY-
IiB 3aiiMaBCst ATICTSAIIHHUN CyJI, SIKHH BHHOCHB
pilleHHs y CKiaal m’atu cyaaiB. Onucana BUIIIe
Mozenp Oyna moOymoBaHa Ha OCHOBI aBCTPIii-
CBHKOI Tpaauiii's.

Jo xommereHuii J{MCHUMIiHAPHOTO CEHATy
ATensmiinHoro cyry Hajexao 3BUTbHEHHS CyIi
13 3aiiMaHol Mocaau, BHXIJ Cy[Ji Ha IEHCII,
nepeBeIeHHs B 1HIIUI cya abo Ha iHIIYy poOoTy.
[lutanHs OUCHUTIIIHAPHOI  BiAMOBINATBHOCTI
CY/IZIIB PETYITFOBaB CTAPUH aBCTPIACHKUN «3aKOH
0po AUCHUIUTIHAPHE TPaKTyBaHHS il CyJo-
BUX CITy>k00BIIiB» Bix 21 TpaBHs 1868 p., nemio
Bujo3MiHeHHd y [lonbChbKili nepikaBi. 3akoH

16 JTunmrayk O.B. CorianbHO-PaBoBi aCIEKTH CTATYCY CYIl-
niB y mixkBoeHHi [Tonbii (1918-1939). Bicuuk Jlvsiscokoeo
yuigepcumemy. Cepisi topuouuna. 2015. Bun. 6. C. 156.

'7Eawnikowicz G. Spusciz na zaborcza zagadnienie unifikacji
postaw w debacie na temat pozadanego statusu trzeciej wia-
dzy. Rodzinna Europa. Europejska mysl polityczno-prawna
u progu XXI wieku / Pod. red. P. Fiktusa, H. Malewskiego,
M. Marszala. Wroctaw : Wydzial Prawa, Administracji
i Ekonomii Uniwersytetu Wroctawskiego, 2015. S. 191.

18 Lawnikowicz G. Spusciz na zaborcza zagadnienie unifikacji
postaw w debacie na temat pozadanego statusu trzeciej wta-
dzy. Rodzinna Europa. Europejska mysl polityczno-prawna
u progu XXI wieku / Pod. red. P. Fiktusa, H. Malewskiego,
M. Marszata. Wroctaw : Wydziat Prawa, Administracji i Eko-
nomii Uniwersytetu Wroctawskiego, 2015. S. 197.
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PO3pI3HSAB J1Ba BHOM TOPYIICHb CIYXOOBHX
00OB’s3KiB: CIIy’)KOOBI 3JI0Y4MHU U CIIy>KOOBI
npoctynku'®, s cymais, siKi HOPYIIHIH 3aKOH,
3aKOHOJABCTBO Iependadano Taki JUCIUTLTI-
HapHi CTATHEHHs, $K YCHI TIONEpeIKEeHHS,
MUCHMOBI JioTaHu (nagang), TIEpEBEICHHS Ha
poOoty B iHIIIE MicIie (HATPUKIIAI, ICPEBEICHHS
3 OKPY)KHOTO B TIOBITOBUH CYJ), CKOPOYEHHS
po3Mipy 3apoOITHOI TuTaTh. AHaI3 30€peKEHUX
JTVCHUIUTIHAPHUX CIIPaB y JIbBIBCBKOMY arelsi-
LiHOMY OKpy3i 3aCBiIUye€, 110 HaifyacTile Tpa-
TJISUTUCST BUMAJIKU TIEPEBEACHHS Ha 1HIIE MiCIe
po0OTH — MeHII oIuTaYyBaHe. BunaakiB mpuTsr-
HEHHS CyJIiB A0 KPUMIHAIBHOI BiAMOBIAaIBHO-
CTi 3a mopyIieHHs He (ikcyemo?.

OtpumaBmu  iHQOpMaIiI0 TPO BUYNHEHHS
CYZJICIO TOBITOBOTO YU OKPYKHOTO CyAy MPaBo-
MOpYyIIeHHS, ANENSIIHHANA Cyl OpraHi30ByBaB
MEPEeBIpKy, YW CIpaBii BiOyBCS Takuii (ax;
4acTo MEepeBiplli MIT miagaBaTucs UMK Cya, e
npaioBaB BHHYBarelb. [licis 300py HeoOxin-
HUX MaTepialiiB CripaBy KOHKPETHOTO CYIIi po3-
misAaB JuciuniiiHapHuii ceHat, SKuil 1 BAHOCUB
pileHHs 1Mo crupapi. Po3msia aucnuriiHapHUX
cripaB B AMNENALIHHOMY CyIi HEpIAKO 3aTsry-
BaBCS, OCKUTbKH HEOOXiAHO OyNlo OMUTATH BCIiX
CBIJIKIB, BHSICHUTH BC1 OOCTaBHHH IPABOTIOPY-
IICHHSI.

[Tokapanuii cyaass MIT OCKap>KWUTH JIUIIE
JIOTaHy, OCKUIBKH HOMY HaJlaBaslacs MOXKJIUBICTh
«BUMpaBIaTu ceden?'.

19 Materniak-Pawlowska M. Zawodd sedziego w Polsce
w latach 1918-1939. Czasopismo prawno-historyczne.
Tom LXIII. 2011. Zeszyt 1. S. 101.

20 Pimennst JIMCUMILTiHAPHOT KOMicii TIpH  ATEnAImiiHOMY
cyni y JIbBOBI Ta JHMCTYBaHHS y CHpaBi JUCHUIUTIHAPHUX
NPOCTYIKIB IpAIiBHUKIB cyniB. [Jenmpanvuuii Oepoicas-
Hutl icmopuynui apxie Yxpainu, m. Jlveis. ®@. 205. Om. 1.
Cnp. 2306. Apk. 15-17.

2 pawnikowicz G. Spusciz na zaborcza zagadnienie unifikacji
postaw w debacie na temat pozadanego statusu trzeciej wia-
dzy. Rodzinna Europa. Europejska mysl polityczno-prawna
u progu XXI wieku / Pod. red. P. Fiktusa, H. Malewskiego,
M. Marszala. Wroctaw : Wydzial Prawa, Administracji
i Ekonomii Uniwersytetu Wroctawskiego, 2015. S. 188
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Cepen Hal4acTiIMX 3JIOBXHBAHb CYIJIIB
1 CYIOBHX CIIy>KOOBIIIB MOBITOBHUX Ta OKpYX-
HUX CYy/IiB JIbBIBCHKOTO alleJIsAIMHOTO OKpPYTY
B niepion 1919-1939 pp. 3HAXOAMMO 3JIOBXKH-
BaHHSI CYJISIMU CBOIM CITy’>KOOBHM CTaHOBHIIIEM.
I{e Oymo, Tak OM MOBUTH, «yHIBEpCaJIbHE 3BUHY-
BAUCHHS», MiJ SKe MOXKHA OyJIO MiJaIiTyBaTH
YUMo CYJ/1IBCbKUX 3JI0BKUBaHb.

Anensmiitauit cyn y JIbBoBi po3misias i auc-
UIUTIHAPHI CIPaBH 3 BIABEPTO MOJITHYHUMH
o3Hakamu. Hampuxian, cynns yKpaiHCHKOTO
noxomkeHHs: Onekcanap BonuHeub, KoTpuid
BOJHOYAC OyB aKTHBHUM T'POMAJICBKUM JIisTYeM,
21 ciuns 1930 p. pa3om 3 HIIUM YKpaiHCHKHM
cyanero ['marom [Tanacom Opanu ygacts y bpo-
Jax y 3aciJiaHHi MICIEeBOi iHTEeNIreHIii, ooro-
BOPIOIOYM HEOOXITHICTh OOWKOTY TPOTH MicIie-
BOTO TPEKO-KaTOJIHUIIBKOTO CBSIICHHUKA, SKHHA
3ampocuB Ha MopaHchKe CBATO MPEICTABHHKIB
HOJbCHKOT BiIagu i apwmii. 3acizaHHs odiuiiHO
He OyJI0 J03BOJICHE IIOBITOBOIO BIIAJ0I0, IIO
JIAJI0 MOXIIUBICTH MICIEBIH MOMILii BTPYTUTHCS
Ta BUMaraTu MOro po3mycky. IHIMIEHT 3akiH-
YUBCS TOCTPOIO CYNEPEUKOI0, OCKUTBKHU YKpaiHIIi
CTBEPIXKYBaJIH, 110 IPEIMETOM 3yCTpidi OyB 3BiT
PO HEJABHIO I1’ecy i mpolnemMu, Kl He MoTpe-
OyBanu TmomnepenHporo mosigomieHHs. [lomi-
il CHJIOI0 po3irHana 3i0paHHs, sKe s 000X
CYUIIB 3aKiHYMJIOCA KPHUMIHAJIBHOIO CIPABOIO.
[i posmstHyB OKpysKHHIt cyq y 30710u€eBi if BUTIpaB-
JaB  CYIIIB-YKpAiHIIIB.
JucuuruiiHapHOro ceHaty AMNeNnsuiiHOro Cyny

Haromicte pimeHHs

y JIbBOBi Oys10 TOCUTH KOPCTKUM, OCKUTBKH JTii
O. Bonunus ta I' [Tanaca Oyio moTpakroBaHO
SK Taki, [0 CyNepedaTh CYATIBCHKIN TiIHOCTI.
VYpemti-pemT cyaAiB 3BUIBHIINA 13 3aiiMaHUX
nocan. Skmo I. Ilanac mir po3paxoByBaTtu Ha
cmyx00By mencito, To O. Bomuamo (41 pik)
JIOBEJIOCS JOCUTH JIOBTO IIIyKaTu podoTy?.

2 Krzyzanowski L. Sedziowie w II Rzeczypospolitej: okregi
apelacyjne: krakowski i katowicki. Katowice : Wydawnictwo
Uniwersytetu Slaskiego. S. 341.
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Ha tepuropii ['annunan npe3uneHTH anens-
LIAHUX CYIiB HAIULITUCS (DYHKII€I0 KOHTPOJIO
HaJl JTisIbHICTIO HOTapiaty. [lopsaok misimbHO-
CTI HOTapiaTy peryJroBajo KOJUIIHE aBCTPIii-
ChbKE 3aKOHOJABCTBO (3aKOH MpO HOTapiaT Bij
25 nmumas 1871 p.). 3minu BiaOynucs B 1933 p.,
KOJTM HaOyB YMHHOCTI JekpeT [Ipe3umenTa nep-
KaBM MpO JisUIbHICTH HOTapiaty. Horapiycu
TPaKTyBaJUCs HE JEp>KaBHUMHU CIY>KOOBLSMU
(X049 1 cKIIaJaJId MPUCSTY), a JOBIPEHUMH OCO-
06aMu, KOTpUM 3a IXHI HOTapiajibHI MOCIYTH
OIIavyBaJIi KIEHTH>,

Posrmananucs AnensiftHIM CyI0M
1 muTaHHA (HiHAHCOBOI 3a00ProBaHOCTI MPaLliB-
HUKIB TOTO YW 1HIIOTO CYAy HI)KUYOi 1HCTaHIIIT,
HOTapiyCiB, aJBOKaTiB. YBaxkasocs, mio ¢iHaH-
COBI 3NIOBXHBAHHS, 30KpeMa 3a00pTroBaHOCTI,
y4acTh B a3apTHUX Irpax Ha Tpolll TCYITh
penyraniro mnpaBocygas. Ilpuxmamom Takux
CIPaB MOKEMO BBa)KaTH 11030B BIOBU aJBOKaTa
€rrenii Baccepman 1o HoTtapiyca B M. Jlporo-
owa Eming BiTkeBuda rnpo moBepHEHHs 3a00p-
roBaHocTi. Taki crpaBu MOIIM 3aTSATyBaTHUCA
B yaci | TpuBaTH HaBITh 10 EKITBKOX POKIB (Y
HalIOMY BHUNAJAKy — Mailke 4oTUpHU poku). Sk
4yacTo OyBajo B TaKMX BHUIMAAKaX, ATIESAIIHHUN
Cyl B3WBaB JI0 Ye€CTi ¥ TIAHOCTI, BUKOHAHHS
B3SITHX Ha ceOe 3000B’s3aHb>.

DikcyeMO BUIAIKU PO3MIALY CIPaB, 10 CTO-
CYBaJIHCSI 37I0BKMBAaHb UM MTPOCTYIIKIB CITYKOOB-
1B camoro AmnesnsmiHoro cyay y JIeBosi®. 1le
Moru OyTH OaHajbHI 3aMi3HEHHS Ha POOOTY,

% Malec D. Notariat Drugiej Rzeczypospolitej. Kra-
kéw : Wydawnictwo Uniwersytetu Jagiellonskiego, 2002.
S. 101-102.

* CnipaBa TO30BY BIOBH afBOoKaTa Bacepman €Brewii 10
HoTapst B M. JIporo6uu BirkeBuua Emins mpo noBepHeHHs
3aboproBaHocTi, 1931-1934 pp. // LlenTpansHuii nep:xaBHUit
ictopuuHuii apxiB Ykpaiau, m. JIsBiB. ®@. 205. Om. 1. Cmp.
1909. Apk. 1-26.

% Pimennst BepxoBHoro i JIBBIBCHKOTO aresAI[iifHOrO Juc-
LHHUIUTIHAPHHUX CYIIB y CTpaBax AUCIUILTIHAPHUX TPOCTYIIKIB
cynaiB JIbBiBChKOTO anensiiiitHoro cyay, 1924 p. Ilenmpans-
Hutl Oepacagnull icmopuyHuti apxie Yxpainu, m. Jlvsis.
@. 205. Om. 1. Cnp. 2495. Apk. 81-90.
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37IOBKUBAHHS CITy>)KOOBUM CTQHOBHIIIEM HECYM-
JiHHE BUKOHAHHS BU3HAYEHUX 00OB’SI3KiB, 3710B-
KUBAHHS [0CAJ010, MOPYIIEHHS OPUINYHOI
€THKH U CITy>KOOBOI JUCLHUIUTIHYU, 3JI0BKUBAHHS
aJKoroJieM, HeBUXiJl abo CHCTeMaTH4Hi 3aIli3-
HEHHS Ha poOOTy, HE HaJie)KHE BEJIEHHS CYJIO-
BOTO JIIOBOJICTBA, (DasbIllyBaHHS MiAMUCIB.

Jo 1932 p. y [lonb1ui AisiB crapuii 3akoH 1po
aJIBOKaTypy, SKHM IMOKJIagaB Ha ATESIiHHANA
cyn (QYHKIIIO HADISAIy 3a JisUIBHICTIO aJBOKa-
TiB. CraHoMm Ha 1920 p. y JbBIBCHKOMY amens-
[IHHOMY OKpY31 B CITUCKY aJIBOKATiB 3HAYMJIACS
21 ocoba (10 3 axux npakTuKyBaiau y JIbBOBI);
8 0ci0 rmojgau cBOi KaHIUAATYPU Ha AIBOKATChKI1
nocajau, 9 aaBoKaTiB 3MIHWIN CBOE MICIIE Mpaili
(3 3 Hux nepebpanucs 10 Bapmasu), 2 ocobu
MOJUIINIIU aIBOKATChbKy MpakTuky (Sky0 3ryp-
cekuii i Makcumimian Jlinrait), 3 — momepnu®’.
XapakrepHo, 1m0 B 1920 p. y criucky 1ie He Oyio
YKpaiHI[iB, SIKI HE BU3HABAIU MOJBCHKOI OKY-
namii ['amnunnu, a okpemi 3 HUX OyJau aKTHB-
HUMH yYaCHUKAMHU YKPATHCHKO-TIOJILCHKOI BIHH
1918-1919 pp. 3rogoM anBOKaTCBKUN KOPILyC
MOTIOBHUBCSA KOTOPTOIO (haXxOBUX YKpPaiHCHKHX
a/IBOKATIB.

Hogwuii 3akoH npo anBokatypy, sikuii HaOyB
YUHHOCTI 3 Jucromanga 1932 p., mependauas
CTBOPEHHS Ha TEPUTOPIi CYI0BOTO OKPYTY KOXK-
HOTO ATNENSAIiHHOrO Cydy MajlaTd aJBOKATiB.
Vhepmie Oylio CTBOPEHO OKPEMHUH «aJIBOKaT-
CBKHMH TUCHUILUTIHAPHUI CyI», TMPEACTaBHUKIB
SAKOTO OOMpany Ha 3araJbHUX 300pax majaTtu
anBokariB. HOBOBBeAeHHAM CiIii BBa)kaTu
0OpaHHS PEYHHKIB a/IBOKATIB, K1 MaJIH IPABO
NOpPYIIyBaTH MHUTAHHS TMPO AUCIUILTIHAPHY
BIIMIOBITAJIBHICTh aJIBOKATIB, KOTP1 MOPYIIHIHA
3aKOHOMABCTBO. [[o pedi, Taki camMi mpaBa HaJe-

2 PitmerHs1 JIMCUMILTIHAPHOTO CyMy 1 JUCTYBaHHS PO HC-
LUIUTIHAPHI IPOCTYIKH CIyX00BLIB AmneysuiiHoro cyay,
1924 p. [Jenmpanvnuii Oeporcasnuii icmopuyHuii apxie Ykpa-
inu, m. Jlvgig. ®@. 205. Om. 1. Cop. 2358. Apk. 1-12.

" Dzennik  Urzgdowy  Ministerstwa
1 pazdziernika 1920. Ne7-9. S. 185-186.

sprawedliwosci.
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Kalli i POKypopy npu AnensiiitHomy cymi®®.
Tak, y 1922 p. nBox anBokatiB — IBana Coxarib-
koro ta Muxaitna Bopobus — 3aapemryBana
noJIiis 3a mopyuieHHs cr. 58 KpuminanbHoro
KoJlekcy ABCTpii — aritaiisi mpotu BUOOPIB A0
napnamenty. Okpyxuuii cyq y CraHiciaaBoBi
BHUIIPABJIaB IHMX OCI0, Tak camo sK 1 manara
aZBOKaTiB. YTIM, MpOKypop AmensuiifHoro
cyny y JIeBoBi BOauaB y nmisx I. Coxarpkoro
i M. Bopobus 3mounH. YpemrTi-pemt Jluc-
IUIUTIHAPHUN CeHaT Npu AmNensiiHoOMYy Cyi
B 1926 p. — TOOTO Yepe3 YOTHUPH POKHU TMICIA
BIIKPHUTTSI CTIPABH — MOKApaB aJIBOKATIB IUCIIH-

IUTIHAPHUM CTSTHEHHIM?.

2 Tnosanpkuit 1.}O. YkpaiHCBKiI agBOKaTH y MOJITHYHHX

cymoBux mpornecax y Cxignid Fammumni (1921-1939 pp.).
JIbBiB : Tpiaga ITimroc, 2003. C. 80.

» I'moanpkuii 1.LFO. VYkpaiHCbKi aIBOKATH y MOJITHYHHX
cymoBux mpornecax y Cxignid Fammumni (1921-1939 pp.).
JIbBiB : Tpiaga ITimroc, 2003. C. 127.
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BucHoBku

Orxe, Anensuiitauii cyn y JIbBoBi BIpOIOBK
1919-1939 pp. nise Ha miacraBi Kouctuty-
i 1921 p. 1 1935 p., 3akoHy PO CyIOYCTpiid,
[{uBiTBHO-TIPOIIECYATEHOTO, Kpuminanb-
HO-TIPOIECYTPHOTO KOJEKCIB Ta I1HIIUX HOP-
MaTUBHO-TIPABOBUX aKTiB. 3a aBCTPIWCHKOIO
Tpanuliero Anemsuiiauii cyn y JIbBoBi 3aiiic-
HIOBaB (YHKIIIIO HArIsAy 3a CyIaMH HUXKYOi
IHCTAHIIIT 3 MEeTOIO 3a0e3mneueHHs e(heKTUBHOCTI
iXHBOT AISUTBHOCTI B MEXax MiA3BITHOTO OKPYTY,
30KpeMa MpU3HaYaB 1 HePEeBOIUB CY/JIIB 3 OTHOTO
B IHIIWI TOBITOBUH / OKPY)KHUH CyJ, y3arajb-
HIOBaB T4 aHAi3yBaB CyIOBY CTaTHUCTHKY. ATe-
JSAUIHHAA Cyl 3MIMCHIOBAB 1 JMCIMIUTIHAPHI il
CTOCOBHO CYy//1iB, HOTapiyCiB Ta a/JBOKaTIB, 5K
MPaBUIIO, Yepe3 BUIAIKU 3JIOBKMBaHHS, HEHa-
JICKHOTO BWKOHAHHS CIIY’)kKOOBUX 0OOB’SI3KiB
1 HETOBAary 10 CyI0YMHCTBA.
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Postgraduate Student
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of National Academy of Law Sciences of Ukraine, Ukraine

Using human biological materials in biomedical researches plays an increasingly prominent role
for development of biomedicine. The collections of biological material with associated information
that are accumulated in biobanks are the basis of a number of medical and biological researches and are
the necessary resource for development of biomedical science. The opportunities that researchers use
today and the challenges appearing modern medicine have taken research beyond national borders,
giving it international, global significance.

Transfer biological materials is the important part of science. Material transfer agreement is
used as legal tool for regulation relationships between provider and recipient of human materials.
Biological materials sharing is an important component of modern science infrastructure. The
transfer of biological material touches the legal and ethical aspects in particular the data protection
and the distribution of research benefits. Researches on biological samples may have commercial
value that increases the interest of certain parties to such research. Nevertheless, the practical process
material sharing is accompanied by some difficulties, in particular with regard to the conclusion
of material transfer agreements that has the risky impact on the researches is related to their delay.
There are some difficulties in practice during negotiation and concluding material transfer agreements
due to their complexity.

This article describes some legal and ethical aspects of biological material transfer. We emphasize
that using human biological material in research is a very sensitive area. The international sharing
biological material and data must take into account the balance between the priority of researches
and their purposes and the protection of the providers’ interests of biological material. Ukraine needs
to improve the legal regulation of biobanks including the use of biological material in researches
and international sharing for greater involvement in the global scientific network.

Tpancdep GiosoriuHoro Marepiajay: NpaBoBi Ta eTHYHI ACTIEKTH

Omenvuenko Onvea Ilempiena

acnipawmka

Hayxoso-0ocnionoeo incmumymy inmenekmyaibHoi 81acCHOCMI
Hayionanvnoi axkaoemii npasosux nayx Yxpainu, Yepaina

Beryn piany, iH(popMmalis npo cTaH 3A0POB’sl JIOHO-

piB, MpO iCTOPII0 XBOPOOU TOIIO) CKIIAAIOTh

Hakonunueni 6i00aHkaMu KoJIEKLii 01070rid-  OCHOBY HU3KH MEIMKO-010JIOTIYHHX JJOCIIIKEHb
HOTO Marepiajy 3 MOB’s3aHOI0 1H(OpMAIi€l0  Ta € BAKIMBUM PECypCOM JUIs MPOCYBaHHS 0io-
(mepcoHanpH1 JaHi JOHOPIB O10JOTIYHOrO MaTe-  MEIWYHOI Haykh. MOXJIMBOCTI, SKHMH HUHI
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OTIEePYIOTh JTOCIIIHUKH, W BUKJIMKH, 110 TIOCTa-
I0Th TepeJl Cy4acHOK MEAMIIMHOIO, BUBETH TaKi
JOCIIKEHHS 3a HAI[lOHAJIbHI MEXKi, HaJaBIIU
iM mobaapHOro 3Ha4YeHHs. Jlemani yacrime 0io-
0aHKHU CTalOTh YaCTUHAMHU TIOOAIBHUX MEPEK
1 CIIBIPAIIOIOTh MIXK c00010, a 11e crpusie edek-
TUBHIIIOMY 3[i1HCHEHHIO MEIMKO-010JI0TIYHUX
JOCITIDKEHb, OOMIHY JaHWMH, 3aJyYC€HHIO 0
JOCTITHUIBKUX TPOEKTIB (haxiBLIB 13 PI3HUX
Kpain'.

BaxxnuBoro Ui HayKu € MOOUTBHICTD pecyp-
CIB, SIK1 MICTAThCS B O100aHKaX, IXHS BHINMICTD,
TOOTO BiZOMICTh HAyKOBill CIIJIBHOTI, IHBEC-
TOpaM Ta 1HIIUM 3allIKaBICHUM CTOPOHAM IPO
ICHYBaHHS THX YM 1HIIMX KOJIEKIIiH 010JI0TT9HOTO
Marepiany, €QeKTUBHICTh 1 IMBHAKICTH IXHBOL
3a]ly4eHOCTI B JOCHKEHHS. MixHapoaHa
criBIpans o0 oOMiHy O10JIOTITYHUM Marepia-
JIOM 13 METOI0 JOCHIKEHb CHPUSIE IIBUIIIOMY
1 pe3yJIETaTHBHIIIOMY TTOCTYITy HAyKH.

[IpaBoBe peryiroBaHHS AisNIBHOCTI 6100aHKIB
HEOJIHAKOBE B PI3HUX KpaiHax, TOMY MIXHapO/I-
HUIl OOMIH 3pa3kamMu O10JIOTIYHOTO Marepiany
il 1aHuMu 6e3n0CcepeHbO OB’ A3aHUH 13 TPaBo-
BUM pEXUMOM 010J0riyHOr0 Marepiany il mpa-
BOBUM CTaTyCcoM Cy0’€KTiB, KOTP1 € y4aCHUKAMHU
Takoro 0OMiHy.

Merta crarTi nojsirae B TOCTIPKEHH] TIPaBO-
BHX Ta €TUYHUX ACIMEKTIB CYyCNUILHUX BITHOCHH,
SIK1 BUHMKAIOTh y Tpoueci TpaHcgepy Oionoriy-
HOTO Marepiaiy.

Bukiiax ocHOBHOTO Marepiany

Uepe3 HHU3KY NPUYUH — YHIKAJIBHICTH 3pa3-
KiB 010JI0T1YHOTO MaTepiajly, HEOOX1IHICTh MPO-
BEJICHHS JOCTIIKEHHSI B KOHKPETHOMY MicIIi,
30KpeMa Yepe3 HasABHICTh MOXJIMBOCTEH JIS

! Globalisation and the Ethics of Transnational Biobank
Networks / D. Lisa, M. Paul, L. Edwina et al. Asian Bio-
ethics Review. 2017. URL: https://link.springer.com/arti-
cle/10.1007/s41649-017-0034-8.
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3I1HCHEHHS TAKOTO JOCIIIKEHHS, TOIIO — BUHH-
Ka€e HeoOXIJHICTh IepeaaBaTH 3pa3ku 010J10Ti4-
HOTO MaTepially 3 acoliiioBaHO 1H(opMaIlieo
3 ofHi€l KpalHu (MicIisl, 1e BOHU 30upaymcs Ta /
a00 30epiraroThbcesi) A0 1HIIOT (MICIS MPOBEICHHS
nociipkeHns ). Jlms BperymtoBaHHS BiJHOCHH,
0 BUHUKAIOTH y TIpoIeci mepenadi 010yoriv-
HOTO Marepiaiy, Ha TPAKTHUI 3aCTOCOBYETHCS
yHIBepCaJIbHUI 1HCTPYMEHT — JIOTOBIp, a came
yroau mpo mnepegady O10JIOTIYHOTO Marepiany
(Biological Material Transfer Agreement).

OpmHak HaAroJomyeThes, MO B Tporeci dak-
TUYHOI Nepegayi 61070rYHOT0 MaTepialy BUHH-
KalOTh JIESKi IPOOIeMH, TOJIOBHUM YHHOM Yepe3
pi3HI TiAXOOM /0 TPABOBOTO PEryIIOBaHHS
CTBOpPEHHSI Ta MAISUIBHOCTI 0i00aHKiB, BIACYT-
HICTb aJIeKBaTHUX IIPABOBUX IMOJOXKEHb I1OJ0
OararboX acmekTiB 300py, 30epiraHHs Ta BUKO-
puctanHs OiomoriuHoro warepiany’. Okpim
[[bOTO BUHHMKAIOTH €THYHI KOHTPOBEPCIHHOCTI,
KOJIM JOCTIPKEHHS MPOBOJSATHCS B €KOHOMIUHO
PO3BHHEHIIIMX KpaiHaX Ha Ol0JOriYHUX 3pa3-
Kax, 310paHuX BiJl HAaceJIeHHs OiMHIMUX KpaiH
Yy KOHTEKCTI PO3IOALTY TepeBar, OTpUMaHuX 3a
pe3yiapTaTaMd  TakKMX JOCHIPKeHB’. JIHCKyTy-
€TbCSA THUTAaHHS PO «HAYKOBHUH IMITEpiajizmy»
1 «O10KOJIOHIaTI3M», KOJIH 3pa3Ku 010JOTI4HOTO
Mmarepiaiy, 310paHOro B HacelleHHs KpaiH, 110
PO3BHMBAIOTHCS,, BHUKOPUCTOBYIOTBCS B JOCIHIJI-
KEHHAX 0e3 KOIHOI BHUIOAM MJIsi HaceJCHHs
KpaiHH, 1110 Hajaa 3pa3Ku’.

* Drafting biological material transfer agreement: a ready-to-
sign model for biobanks and biorepositories / S. Cervo, P. De
Paoli, E. Mestroni et al. The International Journal of Bio-
logical Markers. 2016. URL: https://journals.sagepub.com/
doi/10.5301/jbm.5000190.

3 Thaldar D. One material transfer agreement to rule them
all? A call for revising South Africa’s new standard material
transfer agreement. Humanities and Social Sciences Com-
munications. 2020. URL: https://www.nature.com/articles/
541599-020-00600-0.

* Emerson C., Singer P., Upshur R. Access and use of human
tissues from the developing world: ethical challenges
and a way forward using a tissue trust. BMC Medical Ethics.
2011. URL: https://bmcmedethics.biomedcentral.com/arti-
cles/10.1186/1472-6939-12-2.
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Jlesiki T O CITIKeHb, HAPUKJIal TCHOMHI
JOCII/HKCHHS, BUKIIUKAIOTh HAWOLIbINE TUCKY-
CIHHMX THTaHb IIOAO0 Tepenaqi Oi0JIOTTYHOTO
Martepiay ¥ HaCJiIKiB Takoi epeaadi, OCKUTbKH
ICHY€ TMOTEeHIIiall 0COONIMBO I[IHHUX BIJAKPUTTIB,
110 MTPOBOKYE MUTAHHS ITPO BOJIOIHHS pe3yIbTa-
TaMH ¥ TOAAJIBIINN KOHTPOJIb TOCIIKEHb".

Po3nonin mepeBar abo chiibHE BHKOPU-
CTaHHs TIepeBar Hapas3l BBAXKAETHCS OJHHUM 13
MPUHIUIIB YOPaBIiHHA AOCTiHKeHHAMHU. Po3-
MOJILT TEepEeBar CBOEI YEProro IPYHTYETHCS Ha
MIPUHITUII CIIPABEUTMBOCTI Ta € 1HCTPYMEHTOM
3aXHCTy BiJ eKCIUTyaTamii ypas3JuBUX TpyIl.
JleranpHi epeyMOBH CIITBHOTO BUKOPUCTAHHS
repeBar, OTPUMaHHUX BiJl JOCIIKEHb, MOXEMO
3HaiiTH B KOHBEHIIii Mpo 0XOpoHY 010JI0TI9HOTO
PI3HOMaHITTS, JIe B CTaTTi 15 BKa3aHo, 110 KOXKHA
JIOTOBIpHA CTOpPOHA MpUKWMA€E HaAJEKHI 3aKoO-
HOJIaBYi, aJIMiIHICTPATHBHI, TOJITUYHI 3aXOJH
(BimmoBigHO 10 mToOJoXKeHb i€l KonBeHIrii)
3 METOIO CITIJTBHOTO BUKOPHCTAHHS Ha CIIpaBe/l-
JUBIN 1 pIBHI OCHOBI pe3ysIbTaTiB JOCIIHKCHb
1 po3po0OK, a TaKOXK BHUTOJ BiJ KOMEPIIHHOTO
a00 1HIIIOTO 3aCTOCYBaHHS T€HETHYHHX PECyp-
CiB 13 JIOTOBIPHOKO CTOPOHOIO, SIKa HAJA€ TaKi
pecypcu. Take criiibHe BUKOPUCTAHHS 3/1HCHIO-
€THCS HA B3aEMHO Y3TOKEHHUX ymMoBax®. Haroii-
CBKHUM TIPOTOKOJIOM ITPO JIOCTYII 10 TCHETUIHHX
pecypciB 1 CpaBeAJUBUI 1 PIBHOIIPABHUHN pO3-
TTOJIUT BHTIJT BiI IXHHOTO BUKOpUCTaHHS 10 Kon-
BEHII1 mpo OioJoriyHe Pi3HOMAHITTS, 30KpemMa
B CTarTi 5, mependayeHo, 10 BUTOAU Bif 3aCTO-
CyBaHHS TEHETHMYHHUX PECYpCiB, BiJ IMOAATb-
X BUAIB 3aCTOCYBaHHS Ta KOMeEpIiaiizamii
BUKOPUCTOBYIOTHCSl CIIJIBHO Ha CIpPaBEAJIUBIi
1 piBHIH OCHOB1 Ha B3a€EMOY3TO/DKEHUX yMOBaX

> Bennett A., Streitz W., Gacel R. Specific Issues with Mate-
rial Transfer Agreements. URL: http://www.iphandbook.org/
handbook/ch07/p03/.

¢ KoHBEHIIis TPO OXOPOHY 6i0JTO0TITHOTO Pi3HOMAHITTS : Mik-
Haponuuit nokymenT OOH Bix 05 uepBus 1992 p. baza danux
«3axonooascmeo Ykpainuy. URL: https://zakon.rada.gov.ua/
laws/show/995 030#Text.
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CTOPOHOIO, SIKa HAJIa€ TaKi PeCypcH, CTOPOHOIO,
sIKa € KpaiHO0 OXO/PKEHHsI TAKUX pecypciB, abo
CTOPOHOIO, SIKa MPUI0aia TEHETUYHI PECYpCH’.
VYroma mpo mepenady OioJOTIYHOTO Marepi-
ajly 3a CBO€IO CYTTIO € JOTOBOPOM MIXK JIBOMa
abo OUIBIIIE CTOPOHAMHU, IO PETYIIOE TOPSIOK
nepenadi 6ionoriyHoro Marepiany (6e3 nepeaadi
mpaBa BIACHOCTI Ha HBOTO). J[o TOro x mepe-
JlaBaHI Marepiadl MOXYTh OyTH TNpeaIMeToM
MaTeHTY, TOAl yroaa npo nepeaady 0ioJorivHOTo
Mmarepiajly MICTUTh HOJOKEHHs Mpo mepenavy /
BUKOPHCTaHHS TIpaB IHTEJIEKTyaJIbHOI BJIACHO-
cti®. Tlepenaua acoriitoBaHoi iHpopMaIiii MoXKe
3MIIACHIOBATHUCS 132 OKPEMOIO YTOJ0I0 — YTOAOI0
npo nepenady nanux (Data Transfer Agreement).
[TiBnenno-Adpukanceka PecmyOmika € un He
€/IMHOIO KPaiHOIO Y CBITI, K2 Ha 3aKOHOJJaBUOMY
piBHI BHMara€ BHUKOPHCTOBYBaTH CTaHIApTHY
yrogy Tpo mepenady OioNOoTidYHOTO Marepiary
K «y KpaiHy», Tak i «3 kpaiam»’. ¥ 2018 poui
HarmionansHuii 1emapTaMeHT OXOPOHH 3/I0POB’ S
(National Department of Health) IliBneHHO-
Adpukancbkoi Pecry6miku oginiiiHo omy0miky-
BaB yrojay mpo Tepeady JIFACHKOTO 010JI0T14-
Horo marepiamy (Material Transfer Agreement
of Human Biological Materials)'’, sika ciayrye
€IMHUM HaIlIOHAJILHUM 3Pa3KOM yTOIH, IO BCTa-

7 Haro#ckuii IpOTOKOJ PETYIMPOBAHMUS JOCTYTIA K TeHeTHYe-
CKHMM pecypcaM U COBMECTHOTO HCIIOJIB30BAHHS HA CIIPABE-
JIMBOW W PaBHOW OCHOBE BBITOJ OT UX MpUMEHeHus: K KoH-
BEHLIUH O OMOJIOTMYECKOM pa3zHo00pasuy : MexkIyHapOoIHbIH
nmokymeHT OOH ot 29 okrsbps 2010 1. basa danux «3ako-
Hooascmeo Ykpainuy. URL: https://zakon.rada.gov.ua/laws/
show/995 kO03#Text

8 Bennett A., Streitz W., Gacel R. Specific Issues with Mate-
rial Transfer Agreements. URL: http://www.iphandbook.org/
handbook/ch07/p03/.

®Thaldar D., Botes M., Nienaber A. South Africa’s new
standard material transfer agreement: proposals for improve-
ment and pointers for implementation. BMC Medical Ethics.
2020. URL: https://bmcmedethics.biomedcentral.com/arti-
cles/10.1186/s12910-020-00526-x.

1" Mahomed S., Labuschaigne M. The role of research ethics
committees in South Africa when human biological materials
are transferred between institutions. South African Journal
of Bioethics and Law. 2019. URL: http://www.sajbl.org.za/
index.php/sajbl/article/view/617/0.
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HOBIIIOE ETHKO-TIPABOBI paMKH Jisi CyO’€KTiB
BIJIMOBIAHKUX BIAHOCHH. 30KpeMa, yrojia MiCTUTh
TTOJIOKEHHSI TIPO TIPABO BJIACHOCTI Ha Oiojoriv-
HUI MaTepiai, po3MOai BUTOX BiJ pe3ysIbTaTiB
JOCTI/IKeHb, BTOPUHHE BUKOPUCTAaHH 010710114~
HOTO Marepiajy, po3B’si3aHHs cropis'!.

Yronu mpo mepenady Oi0IOTIYHOTO MaTepi-
ajly MICTATh YMOBH, 1[0 NepeadayaroTh Xapak-
Tep 1 MOCIIIOBHICTH Jil Cy0’ €KTIB BIATOBIAHUX
BIJIHOCUH, MaHIMyJISIIi1, BAMHEHI 3 O10JI0TTYHUM
MarepianoM, y paMKax TaKHX yroJl MOXYTh MaTu
HACTIIKA W U1 TOHOPIB O10JIOTTYHHUX 3pa3KiB,
K1, 3pO3yMiJIO, HE € CTOPOHAMHM IMX yroA. Tak,
HanpuKiIaz, y Gopmi yroau mpo nepeaaqy 6iomno-
TIYHOTO Marepiany / JaHuX, sSika po3MillleHa Ha
caiiti JlaTBiliChKOTO HaIiOHATBHOTO 0i00aHKY,
3aKpIIUIEHO YMOBY PO MOBEPHEHHS 1HIUBIAY-
aJBHUX PE3yJbTaTIB AOCHiKeHHs. ToOTO AKIIO
B XOIi JOCII/DKCHHS CTOpPOHA, SKa 3JIMCHIOE
JOCTIKeHHS, BUSBISE 1HAMBITyalabHI Pe3yiib-
TaTu ¥ BUIAJAKOBI BHCHOBKH, SIKI ITiJISTAIOTh
JTiKyBaHHIO a00 3amo0iraHHo, BOHA 3000B’s-
3y€ThCsl HAJATH iX CTOPOHI, sika mepenaana 6io-
noriuauii marepian / mami'?. Tyt fgersest mpo
BpaxyBaHHs TpaB JOHOPIB, 30KpeMa IpaBa Ha
iH(OpMaLlit0 PO CTAaH CBOT'O 3/10POB sl

Xo4a ICHYIOTh HEOJHO3HAYHI MIiAXOMU MO
HEOOXiHOCTI TIOBEPTAaTH pe3yJibTaTh JIOCIIi-
JDKEHHSI KOHKPETHUM JIOHOpaM 1 Bapiatiii apry-
MEHTIB SIK Ha KOPHCTh, TaK 1 TPOTH TaKOTO
MOBEPHEHHS, a TAaKOX MPAKTUYHI TEPEIIKOAH
pi3HOTrO Xapakrepy (BTpaTa 3B’SI3Ky 3 JJOHOPOM,
(iHaHCOBI BUTpaTH Ha 3a0€3MEUeHHs] TOBEP-
HEHHsI pe3yJbTaTiB TOIIO), BBAKAEMO BHOIp Ha
KOPHUCTb TMOBEPHEHHS PE3YJbTaTiB JOCIIIKEeHHS

I Protecting participants in health research: The South
African Material Transfer Agreement / M. Labuschaigne,
A. Dhai, S. Mahomed et al. South African Medical Journal.
2019. URL: http://www.samj.org.za/index.php/samj/article/
view/12604/0.

12 Material/Data transfer agreement. Latvian national bio-
bank : web-site. URL: https://gec.biomed.lu.lv/en/materi-
al-data-transfer-agreement.
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KPaIo MPAKTHKOIO, II0 MOXE CBIAYUTH TIPO
BUIIMN DPIBEHb MOJITHKH YIpPaBIiHHA Oio0OaH-
KaMHU 1 TOCIIHKEHHSIMU.

Tpancdep OionoriuHux 3pasKiB, PO3MHUPIO-
04U MEXI1 JOCIIIKeHb, PO3IINUPIOE 1 pU3UKH, K]
CYNPOBOKYIOTh CYCHUIbHI BITHOCHUHHU IIOZO
nepefanHs O10JIOTIYHOTO MaTepiaiy, 30Kpema
010 KOH(IAEHUIHHOCTI # 3axHCTy JaHUX.
3a3BHyail 11e TaKOK OOYMOBIIOETHCS B Yrojax.
Tak, Hanpukiaa, cragaapTHa Gopma yroau mpo
nepenady JIIOACHKUX MarepiamiB g JOCIHi-
JKEHB, sIKa po3MillieHa Ha caiTi HarionaasHOTO
iHCTHTYTYy O0XOpoHH 310poB’st CIIA — ronoBHOi
inctutynii CILIA, mo Bignosigae 3a GioMmeanyH1
JOCITIDKEHHS Ta AOCIIDKEHHS, 10 CTOCYIOThCS
OXOPOHHM 3/I0pOB’s1'?, — MICTHTh MOJIOKEHHS PO
000B’A30K CTOPOHHM, SIKa OJEP)Ky€ Marepiajiu
i iHpopMarliro, 30epiratu Oyab-sKy OJepiKaHy
iH(popMarIiito B 6€31EYHOMY TOPSIKY, TaK, 1100
YHEMOXJIMBUTH JIOCTyH ocoOu, sika He Oepe
y4acTh Y JOCIITHUIIBKOMY TMPOEKTI, HAPHUKIA/
HIIIXOM BUKOPUCTAHHS Ui TAllepoOBUX 3aIlu-
ciB 3a0mokoBaHuX Ima¢d abo mocTiHOI ¢iznuy-
HOT MPUCYTHOCTI B MPHUMIIICHHI, IS €JIEKTPO-
HHHUX 3aIHCIB 3aCTOCOBYIOTHCS IH(PYyBaHHS
Ta mapoii. Takox onxepKyBau 3000B’SI3y€ThCS
HE KOHTAKTYBaTH 1 He i7IeHTU(IKyBaTH Cy0’€KTa
naHux 0e3 MHCBMOBOTO JI03BONy Ha T€ MOCTa-
JajbHUKA ',

Haronomryetscs 1 Ha TOMY, IO YrOAu IMPO
nepenady 610JI0TIYHOTO MaTepialy 4acTo CIpHii-
MaroThCs TOCIITHUKAMU HETaTUBHO Yepe3 IXHIO
CKJIQJIHICTh 1 TPYAHOIIl TIEPETOBOPIB IOAO
YKJIQJeHHS TaKUX YTO/, HI0 TalbMY€ MpPOIEC
nocmipkennsa’®. [Ipore e nexinpka cTpareriu,

'3 HamjoHasibHUH  1HCTUTYT —OXOpoHH 3mopos’s  CIIA.
Bixineodia:  sinbna  enyuxnonedia. ~ URL:  https:/
uk.wikipedia.org/wiki/HarionanbHui_1HCTUTYT OXOPOHHU
310poB%27s_CIIA.

* MTA for Human Materials. National Institutes of Health :
web-site. URL: https://www.ott.nih.gov/resources/.

15 Bubela T., Gueber J., Mishra A. Use and Misuse of Mate-
rial Transfer Agreements: Lessons in Proportionality from
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3aCTOCYBaHHSI SIKHX MOXKE 3MEHIIMTH PO30iXK-
HOCTI MiJ 4Yac MeperoBopiB 1 MNPHUILIBUALIUTH
IPOLEC YKJIAAEHHS yrof, HampuKIaa 3acTocy-
BaHHs MPOCTOTH B MEPErOBOpax IMpo Tepenady
Marepiany CIpUsSTUME BUKOPIHEHHIO TOBEIHKHY,
HECXUJILHOT JI0 PU3UKY, @ TAKOK HaBUYAHHS 0Ci0,
K1 OepyTh ydacTh y IEperoBopax 1 CKJaJaHHI
yron'®. OOMexeHHs, SIKI HaKJIaJalThCs yro-
JaMHU Ha OTPUMYBauiB MaTepialiB, CTOCYIOThCS
BUKOpPUCTaHHS 0i0JI0TiYHOTO Marepiany (oOme-
JKEHA TPHUBAIICTh 400 KOHKPETHE JIOCIIHKCHHS ),
TIOIIMPEHHST PE3YJbTATIB MOCTIHKEHHS (KOH-
TPOJdb MyOJiKalli A0 MOIIMPEHHS pe3yJbTaTiB
JOCTI/DKeHHS, CITIBABTOPCTBO i iHIIE). Yroau
MOXYTb OyTH CIIpSIMOBaHI1 Ha YHUKHEHHS MTaTEH-
TYBaHHS BHMHAXOJIB YM > HaBINAKd — 3a0XO-
YeHHs' .

MixknapoaHa criBnpans y cdepi Menuko-0i-
OJIOTIYHUX JOCIIKEHb Yy KOHTEKCTI Iepeaul
0l0JIOTIYHOTO MaTepialy Mae Oas3yBaTHCS Ha
MIPUHIIMIIAX TIOBArd JI0 JIFOACHKOI T1IHOCTI, Bif-
KPHUTOCTI CHPABEIIMBOIO  PO3MOALITY
OTPUMAHMX BHUTOJ] BiJl JOCIIIKEHb.

BioGaHKM € BaXXJIMBUM €JIEMEHTOM JIOCIIiI-
HULBKUX 1HPPACTPYKTYp, IX MPOMOHYIOTH PO3-

HayKH,

JISIaTH K BOKIUBUH TIEpeXia BiJ MICICBUX
JOCTITHUIBKUX THCTPYMEHTIB JI0 CKJIAJTHOT MiXK-
HApOMHOI JOCHIAHUIBKOI iH(ppacTpyKTypH'®.
[ToMiX HHU3KM BaXJIMBHX INHTaHb, IO MOTpe-

Research, Repositories, and Litigation. PLOS Biology.
2015. URL: https://journals.plos.org/plosbiology/arti-
cle?id=10.1371/journal.pbio.1002060.

' Provenance and risk in transfer of biological materi-
als / J. Nielsen, T. Bubela, R.C. Chalmers Don. PLOS Biol-
ogy. 2018. URL: https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC6107254/.

17 Schaeffer V. The use of material transfer agreements in
academia: A threat to open science or a cooperation tool?
Research Policy. 2019. URL: https://www.researchgate.
net/publication/334654973 The use of material transfer
agreements_in_academia A _threat to_open_science or_a
cooperation_tool.

¥ Biobanking in health care: evolution and future direc-
tions / L Coppola, A. Cianflone, A.-M. Grimaldi et al.
Journal of Translational Medicine. 2019. URL: https://
www.ncbi.nlm.nih.gov/pmc/articles/PMC6532145/.
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OyIOTh HAJIC)KHOTO PO3B’SI3aHHS i Yac 300py
it 30epiranHs 610J710T1YHOTO Marepiany — 3abe3-
MIEYCHHS TIpaB JOHOPIB, JTOTPUMaHHS 0l0€THY-
HUX HOPM, 3a0€3MEeUeHHs MPO30PUX MPOLEAYD
yIpaBIiHHSA, MATPpUMaHHS (iHAHCOBOI CTIHKO-
cTi 0i00aHKIB TOIIO, — TpaHChep OI0IOTTIYHOTO
Marepiaiay CIiJ po3TISAIaTH CKJIaJ0BOIO YacCTH-
HOIO0 €(EKTHUBHOIO YMPABIIHHSA TUM YU 1HIIUM
06100aHKOM 1 TIEBUM 3aJTy4EHHSIM HOTO pecypcCiB
(GiomoriuHoro marepiaxy ¥ AaHUX) Yy JOCIHi-
JOKCHHS.

B Vkpaini nutanHs mpo Miciie 610J0T19HOTO
marepiaiy cepes Kojia 00’ €KTiB IUBUIBHUX TIpa-
BOBIJTHOCHH MepeOyBa€ B MOJII AKTUBHUX HAYKO-
Bux auckycii. [.B. Cnacubo-®areeBa BKasye,
0 «HE BHUKIMKAE€ CYMHIBIB Te€, IO JIFOACHKI
OpraHu, TKAHUHHU, KJIITUHH | 1HIIIE MaTepiaJbHi»
W 110 «JTIOACHKI OpraH, TKAaHWHW, aHATOMIYHI
Marepianu, OyBIIH JIIKYBaJIbLHUMHU, MEIUIHUMU
3acobamu, SIKi JJO3BOJSIIOTh PO3B’s3yBaTH Mpoo-
nemMu ¢Gi3HIHOT 0CO0H, € TUM OJlarom, ske (iry-
pPY€ B TIPaBOBOMY CEPEIOBUIII, & TOMY MOXYTh
OyTH BifiHECeHi 10 00 €KTiB mpaBa»'’.

Cepen HU3KM TMIXOAIB, 30KpeMa, 3a3Ha-
YaeThes, MO0 OIOJOTiYHI Marepiaiu, 3Baxa-
I04d Ha X MpaBOBY W (i310J0TiYHY HPUPONY,
MOXYTb TIepeOyBaTH y BIILHOMY 000pOTi (HITTI,
BOJIOCCS), OyTH OOMEXEeHO 000pOTO3JaTHUMU
{ BUJIyYE€HHMH i3 IUBLIBHOTO 060poTy™.

H.M. KBiT nporonye BiTHOCUTH BiJIOKpEM-
JeHui O10NOTIYHMIA MaTepian 10 0COOIMBUX
00’€KTIB LIMBIIBHUX MPaB 1 HE OTOTOXXHIOBATH
HOro 3 peyamu, BOJAHOYAC BU3HAYMBIIN 3B’s-
30K 0cO0M 3 11 OIOJIOTIYHMM MarepiayioM Yepes
KOHCTPYKIIII0 «OCOOUCTHI MPaBOBUI 3B’S30K»,
a KOJHM JOHOp Tepenae OloJIOTIYHHA MaTepia
JUIE HAayKOBHX JOCHTIDKEHb 32 YMOBH TOBHOI

1 Cnacu6o-®areea 1.B. Buan 06’€KTiB HUBINBHUX IpaB.
Yaconuc yusinicmuxu. 2015. Bur. 18. C. 13-18.

2 InpromenkoBa K.O. IIpaBo Ha IOHOPCTBO B ILHBLTEHOMY
npaBi YKpaiHu : quc. ... Kaua. opul. Hayk : 12.00.03. Kuis,
2018. 284 c.
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Omelchenko Olha

aHOHIMI3aIlii, TAKMi 0COOUCTUI TTPABOBHIA 3B’ sI-
30K MOBHICTIO BTPAYaETHCS !

BucHoBkn

OdeBuAHO, MO0 CYYacHWH CBIT MOTpedye
CBOE€YACHOTO pearyBaHHS Ha BUKIHUKHU Yy cdepi
MEJMIIMHU, B TOMY YHCJI HUISXOM IIBUIKOTO
nepeMinieHHs: O10J0TIYHUX MarepiaiiB. Yroau
po rmepenady Oi0JOTIYHOTO Marepiany € mpa-
BOBUM 1HCTPYMEHTOM i 3a0e3neueHHs eek-
TUBHOCTI ¥ BIIOPSAKOBAHOCTI TIPOIIECY Mepemi-
IIEHHS 3pa3KiB. 3a KUIBKICTIO YKIAACHUX YTOJ
MOJKHA OI[IHIOBAaTH 3aJIy4€HICTh Ti€l 4M iHIIOL
Kpai (KOHKpeTHime — 0io0aHKiB) 10 yd4acTi
B JOCHTIDKCHHSAX 1 PIBEHh HAYKOBOTO TOTEHIII-
aiy, 30KkpeMa y cdepi T0oCaiTKeHb Ha 010J10T14-
HOMY Marepiali.

Hacammniepen B VYkpaiHi HallioHalmbHE 3aKO-
HOJIAaBCTBO CJiJ YJIOCKOHAJIUTH B KOHTEKCTI
3arajbHOTO IMPABOBOTO PETYIIOBAHHS JIisUTbHO-

21 Kgir H.M. Bionoriunuii marepian sk 00’€KT [HUBLIBHUX
paBoBiTHOCHH. Popym npasa. 2019. Bun. 56 (3). C. 48-57.
DOI: URL: http://doi.org/10.5281/zenodo.3240910.
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Transfer of biological material: legal and ethical aspects

cTi 6100aHKIB, MPUIHSBIIN BiJIOBITHI 3aKOHO-
naBui akti. CyCHisibHI BITHOCHHU CTPIMKO PO3-
BHUBAIOTHCSA, OIOJIOTIYHMM Marepiall (haKTUIHO
€ 00’€KTOM L1101 CUCTEMHU PI3HUX MPAaBOUMHIB.
BaxxnuBe BU3HaYCHHSI MiCIIsl 010JIOTIYHOTO MaTe-
piary cepea 00’€KTiB IMBUIBHUX IPAaBOBIJHO-
CHH, sIK€ TOTPIOHO 3aKPIMUTH BiIMOBITHUMH
noJjoxeHHsMH B L{uBinbHOMY KOZIeKC YKpaiHu.

Po3BUHEHICT CHUCTEMH OXOPOHH 370POB’S,
PIBEHb 1 CIEKTP MEIUYHUX IOCTYT, ¢(hEKTHB-
HICTh BUKODUCTaHHS HOBITHIX TEXHOJOTIN
y MeAULUHI, TpodeciiiHICTh MEIUYHUX TpaIliB-
HUKIB Y TIOEJJHAHHI 3 1X OCOOUCTUMU SIKOCTAMU
(0ocoOMMBUMHU HAaBHYKAMH W yMIHHSIMHU, TIOB’sI-
3aHMMHU 0€3M0CepeIHbO 3 0COOUCTICTIO JIIKaps),
CTPIMKICTh MEIMKO-010JIOTTUHUX JOCIiIKEHb
HUHI BIICBHEHO MOXXHa BiJHECTH 10 (hakToOpiB,
10 BU3HAYAIOTh SKICTh JKUTTS HACEIICHHS.

Hanexxne mpaBoBe miarpyHTs 1uist 300py, 30e-
piraHHsi, BUKOPUCTaHHsS O10JOTIYHOTO MaTepi-
aly CiyryBaTHMe INPOCYBaHHIO Hayku y cdepi
OloMeAMIIMHM B MeXax KpaiHW W Kpaliomy
3ally4eHHIO YKpaiHCHKUX HAYKOBIIB 1 pecypciB
Yy MIKHApOIHI TOCIIIKSHHS.
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The turnover of agricultural products is carried out on the agricultural market and is accompanied
by the conclusion of contracts of sale, supply and others. When selling agricultural products, there
are different groups of relations. For the qualitative regulation of these relations, it is important to
single out such relations as separate groups and determine their belonging to a certain type of legal
relationship. The article is devoted to the study of legal relations that develop during the sale
of agricultural products.

The study identified four groups of public relations that objectively exist and accompany
the sale of agricultural products. The first group of relations is proposed to include relations for
the sale of agricultural products. Such relationships arise between agricultural producers or other
sellers and buyers. The second group is formed by relations on the organization of implementation
and implementation of auxiliary works (services). A participant in such relations is, as a rule, a subject
of the infrastructure of the agricultural market, a commodity exchange, and a wholesale market for
agricultural products.

The third group is made up of relations that arise when establishing and fulfilling the conditions
for the sale of agricultural products. And the fourth group can be called relations for the protection
of violated rights and legitimate interests of participants in the agricultural market.

It is substantiated that such relations constitute a system of legal relations for the sale of agricultural
products. The consistency is manifested in the fact that the relations of these groups arise sequentially
or simultaneously, are in mutual connection and contribute to the achievement of the result in the form
of payment alienation of agricultural products.

Taking into account the sphere of origin and content, it is also concluded that such legal relations
are subject to economic and legal regulation.

Cucrema npaBoOBiTHOCHH HIOA0 peati3amil CliIbCbKOIOCNOAAPCHKOI NMPOAYKILl

Ilagniouenko IOnia Mukonaiena

KaHouoam 1opuouyHUX HayxK, OOyeHm,

odoyenm Kagheopu 20cnodapcvLKo2o npasa

lloneyvroco nayionanvroco yHisepcumemy imeni Bacuns Cmyca, Ykpaina

Beryn koM. BonmHowac ToBapHHMiIl 00ir Ha arpapHoMy

PUHKY 3a0€3MeUy€eThCs ¥ IHIIMMH BITHOCHHAMH,

Peanizarito CiIbCHKOrOCIMOAApChKOT MPOAYK-  sIKI MEPEayroTh 1 / a00 CympOBOIKYIOTh peati-
i1 IPEACTaBIIAIOTh BIIHOCUHY KyIIBII-NIPOJAXYy,  3allif0 Ha3BaHol npoxykuii. [Ipore Ha mpakTuii
MocTayaHHs a0o 1HIIOTO OIIATHOTO BITYY)KEHHA  He ¢(hOPMOBAHO CHCTEMHOTO TOIVISAY Ha BiJIHO-
11€1 MPOAYKIII] Ta aCOIIIOIOTH 11 3 arpapHUM PHUH-  CHHU IIOJ0 peatizaiii CUTbChKOTOCIIOAaPCHKOI
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MPOMYKIIIT Ta iX ray3eBy NPUHAICKHICTb.

BinHocunu mono peanizanii ciIbChKOTOCHO-
JTApChKOi TMPOMYKINI PEryIIoThCS HOPMaMU
arpapHoro, rocroaapchbKoro, MUBUIHBHOTO 3aKO-
HOJABCTBA. MK IIUMU HOPMAaMHU HasiBHI TyOITt0-
BaHHS Ta CYNEpPEYHOCTI, 110 TaKOX HE CIIPHSE
KOHKpeTH3amii BiIHOCHH, $Ki BHCTYIAIOTh
00’€KTOM pETYyIIOBaHHS TEBHOI rajy3i mpa.a.
He nomomarae B TakoMy muTaHH1 i 3aKOHOJIaBYE
BHU3HAYCHHS arpapHOro pHHKY'.

B ropuanuniii Haymi peanizaliio CUIbCHKO-
TrOCTIOAAPCHKOI MPOAYKIIT TOCTIKYBaJld B KOH-
TEKCTI BUMOT 10 ii O€3MeYHOCTi, JOTOBOPIB,
YaCTKOBO PO3BUTKY PHUHKOBOI iH(PACTPYKTYpH.
Boanouac cuctema npaBoBiTHOCHH IIOJI0 peati-
3aii CUTBCHKOTOCTIONAPCHKOT MPOAYKIIii TOTpe-
Oy€e T0JaTKOBOTO JOCIIKSHHS.

Buknanene marBepKye akTyallbHICTB 00pa-
HOT TEMH JIOCIIPKEHHS, METOK STKOTO BHCTYTIA€
YTOUHEHHSI CHCTEMH MPABOBIAHOCHH IIIOJIO0 pea-
Ji3arii CUTbChKOTOCIIONAPCHKOT MPOAYKINIT Ta 1X
raJry3eBoi PUHAJICIKHOCTI.

BuxJan ocHOBHOTO Marepiany

Amnaini3 JjiTepaTypud BKa3dye€ Ha BHU3HAHHS
TOBapHOCT] K O3HAKH IISIIBHOCTI B arporpo-
MHCIIOBOMY KOMIUIEKCI, ¥ ClibchKorocmoaap-
CBKOI1 A1sITbHOCTI 30KpeMa. BogHouac ToBapHicTh
TIYMaUUThCS K BJIACTUBICTh TOBAPHOTO BUPOO-
HUITBA, TOOTO (OPMH CYCHUIBHOTO BUPOOHU-
LITBA, 3a SKOi MPOAYKLIs BUPOOISETbCA HE IS
BJIACHOTO CIOXKMBAHHS, a JUIA MPOAAXy, TOOTO
cTae TOBapoM?. 3 ypaxyBaHHSM IIbOTO POOUTHCS
BHUCHOBOK, IO CLIbCHKOTOCIOJApChKa Misib-

'Tlpo pmepkaBHY MIATPHMKY CUIBCHKOTO TOCIIONApPCTBA !
3akon Ykpainu Ne 18-77-1V Bing 24 geprust 2004 p. (3i 3mi-
Hamu) / BepxoBHa Pana Ykpainu. Bidomocmi Bepxosnoi Paou
VYrpainu. 2004. Ne 49. Cr. 527.

2 Kosanenko T.O., Mapuenko C.I. TIpaBoBe perymoBaHHSI
TOCHOAAPChKOI AiSUTBHOCTI B arpOIPOMHCIIOBOMY KOMILIEKCI
VYkpainu : HaBuanbHuil noci6Huk. KuiB : IOpinkom Intep,
2015.C. 7.
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HICTh € BHJIOM TOCIOIAPChKOi (CKOHOMIYHOT)
JISUTBHOCTI, sIKa OpIEHTOBaHA HA BHUPOOJICHHS
MPOTYKITii,
30yT SIKOT OMIOCEPETKOBYETHCSI TOCTIOAAPCHKUMHU

TOBapHOi  CUIBCHKOTOCTIOAAPCHKOT
JIOTOBOPaMH.

YcTaneHow TakoX € TyMmKa, 1o o0Iir ToBap-
HOI CLIBCHKOTOCIIOAPCHKOT MPOAYKINi  (op-
My€ arpapHUil pUHOK 13 TIOALIIOM Ha BiAMOBIIHI
TOBapHi pUHKK (PUHOK 3€pHA, OBOYIB, HACIHHS,
MoOJIOKa i Oararo iHmux). BomHowac peamizamis
CLTBCHKOTOCIIONAPCHKOT MPOIYKIli MOXKE 3aBep-
ITyBaTU BUPOOHUYO-TOCTIONAPCHKY iSITbHICTD
CLTBCHKOTOCITOJITAPCHKUX TOBAPOBUPOOHHKIB 200
BUCTYIATH 3MICTOM JIiSTIBHOCTI 1HIIMX CyO’€KTIB
rocrniofaproBantsa. Y locrnomapcbkomMy Komekci
Vikpaiau (gani — 'K Ykpainm) Taka AisUTbHICTB
oTpuMaia Ha3By TOCHOAAPCHKO-TOPTOBEIBHOI
nisutbHoCTi (cT. 263 T'K Vkpainu)®. Ha arpap-
HOMY PHHKY BOHA MOXXE€ MaTH IPOSB y 3iiic-
HEHHI 3aroTiBii, ONTOBOI TOPIiBIi CIIbCHKO-
TOCTIONAPCHKOI0  MPOAYKINEID, KOMEPIIHHOMY
MOCEPETHUIITBI, TOTOMIXHIN IISTILHOCTI MO0
peaizarnii IpoayKuii.

Yce 1e 3yMOBIIOE Te, MO peaizamis Culb-
CBKOTOCIIOIAPCHKOI  MPOAYKINI Ta arpapHuil
PUHOK 3HAXOAATHCSA B IO 30py HIOHAWMEHIIIe
arpapHoro ¥ rocmojgapchkoro mpasa. Llimkom
JIOT1YHO, 110 arpapHUil PHHOK, K 1 1HII CKJIIHI
SBHILA COI[IaIbHO-€KOHOMIYHOTO JKUTTS, Mif-
najae Imija PerylIioBaHHS HOPM PI3HHUX Tally3eu
npaBa, SKi KOMIUIEKCHOIO Ji€l0 3a0e3MedyroTh
fioro HasexxHe (YHKIIIOHYBaHHS Ta PO3BUTOK.

[Mominsroun mizmxif, 3a SKOTO MEBHE CYCITIbHE
SIBUIIIE MOYKE BHUCTYIATH 00 €KTOM PETYJIIOBAHHS
HOPM pI3HHX Tajy3eil mpaBa, BCE YK BapTO YITKO
BU3HAUaTH €JIEMEHTH, SKI TJJIal0ThCs TpaBo-
BOMY PpETYJIOBaHHIO METOJaMH TII€BHOI Taiy3i
npaBa. Y Haylll HEOTHOPA30BO HATOJIOIIYBAIOCS

3 Tocmomapchkuii kogeke Ykpainu : 3akon Ykpainu Ne 436-1V
Bix 16 ciuns 2003 p. (31 3minamu) / Bepxosna Panga Yipainn.
Bioomocmi Bepxosnoi Paou Yxpainu. 2003. Ne 18, No19-20,
21-22. Ct. 144.
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Ha TOMY, IO BUJAUICHHA 00 €KTa MPABOBOTO
PETYIIOBaHHS € YU HE HAWTOJOBHIIIUM KPOKOM
Ha [UISIXY BIPOBAKEHHS e€(PEeKTHUBHOIO Mexa-
Hi3MY ITPaBOBOTO PETyIIOBAHHS.

VYcraneHuM € TBEpIUKEHHS, 1110 00’ €KTOM Tpa-
BOBOTO DETYJIIOBAaHHS BHCTYIAIOTh CYCITUJIbHI
BIIHOCUHH. Y JIOKTpHHI TpaBa Cc(HOPMOBAHO
1070
MMATaHHS, SKI HEOJHOPA30BO aHAII3YBAIHCH,

KOHIICTITyallbHI  TOJIOKEHHS TaKoTo
JIOTIOBHIOBAJIUCS Ta OCy4YacHIOBaIUCs®. 3a3Ha-
4aeTbCs, 10 MPABO MiAJIa€ CBOEMY BIUIMBY HE
BC1 CyCHUIbHI BIJIHOCHHH, a Ti, SIKI CTAaHOBIIATH
HAWOUIBIYy IIHHICTh, BU3HAYAIBHUN CYCHiJIb-
HUIl 1HTEpec, CIPHIIOTh BUKOHAHHIO (DYHKIIIH
nepxaBu. CycIiJIbHI BITHOCHHH B pa3i HaOyTTA
HUMU (POPMH TIPABOBITHOCHH J03BOJISIFOTH BUKO-
HATH POIib, KA BIABOAUTHCS MPABOBITHOCHHAM
y MEXaHi3Mi MPaBOBOTO PETYIIOBAHHS®, a caMe
MO€HYBaTH GOPMY 1 3MICT, 311HCHIOBATH (PyHK-
II}0 PETyasSTOpa CyCHUIbHUX BIIHOCHH, CIIPSMY-
BaTH iX PO3BUTOK Y TICBHOMY HaIpsIMi.

Criuparounch Ha BUKJIAJEHE, BHIAETHCSA 3a
noTpiOHE BUOKPEMUTH CYCHiJIbHI BIAHOCUHU
11010 peatizailii CITbCHKOTOCIIONAPChKOI TMpo-
TYKITi1 3217151 Halle(DeKTUBHIMIOTO 3a0e3IeYeHHS
(YHKITIOHYBaHHS arpapHOTO PUHKY ¥ MOXKITUBO-
CT1 MOJIETTFOBaTH HOTO PO3BHUTOK 3 YpaxyBaHHIM
CYCIIJTBHUX 1 ICp)KaBHUX IHTEPECIB, TOCATHEHHS
METH CTaJOro pPO3BHUTKY arpomnpoOMHCIOBOTO
KOMILIEKCY.

J1s O3B’ sI3aHHS 03HAYEHOTO MTUTAaHHS MOJKHA
CIMpaTUCs Ha JierajbHy Ae(]iHILi0 arpapHOro
PHHKY, 3a SIKOFO BiH SIBJISIE COOOFO CYKYITHICTB ITpa-
BOBIJTHOCHH, TIOB’SI3aHHX 3 YKJIAJICHHSIM 1 BUKO-
HAHHSM IUBUIHHOMPABOBHUX JOTOBOPIB MO0
CLITLCHKOTOCIIOIAPCHKOT MPOAYKITii (CT. 2 3aKoHY

4 Kosanb .. TocmomapchKo-paBoBe PEryaiOBaHHS BiTHO-
CHH IIPOMHCIIOBOi BJIACHOCTI : AWC. .... O-pa IOPHJI. HAyK :
12.00.04. JTonennk, 2013. 489 c.

5 3uamenckuit IJI. XosstiiCTBEHHbIE OTHOIICHMS. XO3siii-
CTBeHHOE TpaBo : yueOnuk / B.K. Mamyros, I'JI. 3namenc-
xuit, K.C. Xaxynun u gp. ; nog pex. Mamyrosa B.K. Kues :
IOpunxom Hurep, 2002. C. 63.
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VYxpaiau «IIpo nepxaBHy MATPUMKY CUTECHKOTO
TOCIOIapPCTBa»). 3 HHOTO BOAYAETHCS, IO Tpa-
BOBOMY PETYJIIOBAaHHIO ITIJIAI0ThCS BIIHOCHHH,
SK1 TIOB’s13aHi 13 CLIBCHKOTOCTIOAAPCHKOKO TIPO-
QYKIIEI0 Ta BUHUKAIOTh HA MiJICTaBi JOTOBOPIB.
VYpaxoByroun €KOHOMIYHY CYTHICTh 1 MpH3Ha-
YEHHS arpapHOro PUHKY, JIOTIYHUM BUIAETHCS
Te, 110 HAEThCS MPO TOTOBOPH, SIKi OTIOCEPEIKO-
BYIOTh BIIUY>KEHHSI CIIThCHKOTOCITOIapCHKOT MPO-
nykiii. BomHouac Bka3iBKy Ha [IUBUTBHOIIPABOBY
OPUPOIY JOTOBOPIB MOKHA BBAXKATH IEBHOIO
MIipOI0 YMOBHOIO Ta TIYMAaYHUTH 1€ TIOJOKEHHS
mmpiie. Buxonsum 3 TOro, MmO TrocrmomapchbKi
JIOTOBOPH YKJIQIal0ThCA 3a TpaBuiaMu L{uBiib-
HOTO KOJIEKCY YKpaiHH 3 ypaxXyBaHHSIM OCOOIH-
Boctel, nependauennx ['K Ykpainu, iHmmx HOp-
MaTHBHO-TIPABOBUX aKTIB IIOJI0 OKPEMUX BH/IIB
noroBopiB (ct. 179 T'K Vkpainu), € miacraBu
JI0 JIOTOBOPIB HA arpapHOMY PUHKY BiTHOCHUTH
TOCIIOJIAPChKI JOTOBOPH, SIKI 3aiMalOTh YiIbHE
MiCIIe cepel] THX, IO YKIAJIal0ThCs Ha HbOMY.

JIJ1s yTOYHEHHS CUCTEMH BiTHOCHH, SIK1 CyTIPO-
BO/DKYIOTH peati3allilo CUTbChKOTOCIOAAPCHKOT
MPOYKITii, MOTPIOHO BAATHCS JI0 aHAJI3y HAyKO-
BOTO JOPOOKY IIOJ0 arpapHOro puHKY. Po3ms
arpapHoOro PHHKY SIK MEBHOI CHUCTeMH (CyKym-
HOCTI) BIIHOCHH € OJIHIEI0 3 HAWMOMINPEHIIINX
HayKOBUX KoHIenmii. 3okpema, B.I. Anapiiiayk
BU3HAYAE 1€l PUHOK SIK LITICHY CUCTEMY BiJTHO-
CHH BCiX Cy0’€KTiB TOCTIO/IAPIOBAHHS, 3aBJJaHHSIM
SIKOTO BHCTYIIA€ CIIIBIpAI Ta yNPaBIiHHS, IO
3I1HCHIOIOTBCS B YMOBaX BUPOOHUIITBA, OOMIHY,
30epiraHHs, TPAHCIOPTYBaHHSA,  PO3MOILTY
i xymiBii ToBapis®. [lonisa Ha arpapHuii pUHOK
SIK Ha CUCTEMY (CYKYIHICTb) EKOHOMIYHHUX (roc-
MOJIAPCHKHX ) BITHOCKH NOALII0TE €.D. 31001H,
€.M. Kupuniok, B.A. Mamuyp, C.B. Mouepnuii,
H.®. [TaBnenunk Ta 6araro iHIIUX.

HaBenena xoHmemniisa nos’g3aHa W 3HaXOIUTh
PO3BUTOK Y TIIyMa4yeHHI IHQPACTPYKTYpH arpap-

¢ Annpiituyk B.I. ExoHOMIKa HiIIPHEMCTB arpornpoMHCIIO-
Boro komiuiekcy. Kuis : KHEY, 2015. C. 111-112.
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HOTO PHHKY, SIKii BiJIBOIUTHCS KJIFOYOBA POJIb
y 3a0e3nedeHHi oro GyHKLIOHYBaHHS. Y3aralb-
HIOIOYH TOTJISIIN Ha IHPPACTPYKTYpPy arpapHOTo
PUHKY, MOXXHA IIiJICYMYyBaTH, IO y BY3bKOMY
3HAuUEHHI1 BOHA 30pPIEHTOBAaHA HA PyX TOBapiB Ha
PHUHKY, y HMIMPIIOMY — Ha HaJIaHHS JIOTICTUIHHUX
1 KOMYHIKaI[ifHUX TOCITYT, 3A1iCHEHHSI CTaH/Aap-
TH3alii, ceprudikarii, I[IHOBOrO MOHITOPHHTY
i iHmmX’.

VYpaxoByloun BHUKIAJEHE, Ha arpapHoOMy
PUHKY MEPIIMMU BapTO BUAUIUTH TPYIy BiIHO-
CHUH caMme 3 peajizaiii CUTbCHKOTOCIIOAAPChKOT
npoxaykmii. BogHodac 3Beprae Ha cebe ymary,
10 JJIsl TIO3HAUYEHHS BiAYYXXEHHS TOBapy BUKO-
PUCTOBYIOTh TEPMIHH «peami3allis», «30yT»,
«rpomax». OmHiI JOCTITHUKA BUCIIOBIIOIOTH
JTYMKY, 1110 OTOTO)KHEHHS LIUX TePMiHIB BiJ0OyBa-
€TBCSI Yepe3 HeBpaxyBaHHs NpeaMeTHOl chepw,
7ie BOHH OyJIi BUKOPHUCTAHI BIepIe, Ta ix QpyHK-
Iil, a TaKO)X HOPMATHBHE BU3HAYCHHS OJHUX
TepMiHiB depe3 iHmi®. JIpyri mpomoHyoTs po3-
ME)KOBYBATH 1li TEPMIHHU 32 KPUTEPIsIMH: TTO3HA-
YeHHs] HUMH TPOILEeCY YM OfHI€l Mii; ramysi
HayKH; 0COOMMBOCTEH eKoHOMIUHOT Mozeni’. Ha
MiZCTaBi aHaNi3y 3aKOHOJABCTBA MOXHA 3aIlpo-
MOHYBaTH PO3MIAATH PEeali3alliio sIK HalO1IbII
MICTKUH 1 3araJIbHUIN TepMiH; 30yT — SK Bia4y-
KEHHS CUTCHKOTOCTIONAPCHKOI MPOIYKIIii came
TOBApPOBUPOOHUKAMH; MPOJAXK — K KOHKPETHY
OTIepallifo0 10 BIAYY)XKCHHIO TOBapy, W 3 ypaxy-
BaHHSM IIhOTO B MEXaxX TPYNH BUAUIATH Bij-

7 Arpapue TmpaBo YKpaiHu niapyyank/ B.M. €pwmo-
nenko, O.B. Tadyposa, M.B. I'pebeHtok Ta iH. ; 3a 3ar. pen.
B.M. €pmonenka. Kuis : FOpinkom Intep, 2010. C. 48-54,
396-408.

8 CriuBka S1.B. TIpobnemaTrka BHKOPHUCTAHHS TEPMIiHIB «IIpO-
Ty, «peanizauisny, «30y™. [Ipoonemu meopii ma memooo-
noeii byxeanmepcoko2o 00nixy, koumpono i ananizy. 2011.
Bum. 2 (20). C. 437. URL: http://eztuir.ztu.edu.ua/handle/123
456789/4768?show=full.

° ropa O.B. IlpaBoBe peryioBaHHS BHPOOHHIITBA, IMEpe-
poOKu Ta peaizaiii CiIbCHKOTOCIONAPCHKOI TPOIAYKIIIT TBa-
PUHHOTO TIOXO/KEHHS : JTUC. ... KaH[. IopuA. Hayk : 12.00.06 ;
IncruryT nepxkasu i npasa im. B.M. Kopeuskoro. Kuis, 2015.
C.173.
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HOCHHHM 3 peaiizarii (30yTy) 6e3 yuacti abo 3a
y4acTIO MOCEPETHUKIB.

Hactynmaumu Mo)kHa Ha3BaTH BiIHOCHUHH, SIKi
CIPHUSIOTh peaizalii CUTbCHKOTOCIIONaPCHKOT
npoaykiii. BoHH yTBOPIOIOTH YHCENbHY TPYILY
BIJIHOCHH, MO BiIOYyBalOThCS TMiJ Yac BHUKO-
HaHHA JTOTIOMDKHUX POOIT (1MOCIyT) Cy0’ eKTaMu
1H(MPaACTPYKTYpH arpapHOro pHHKY, 30Kpema
30epiraHHs, TPAaHCIIOPTYBaHHs, COPTYBaHHS,
dacyBaHHS Ta TaKyBaHHS, YWCTKH, CYIIKH,
IHIIOT TepeanpoAaKHOI MIATOTOBKHU IIi€l mpo-
OyKuii Tomo. Y midl rpym IOIIBHO BHAUIATH
BIJTHOCHHM 3 OpraHizamii peamizamii CiJIbChKO-
TOCIOIAPChKOT MPOAYKIIii, Malouu Ha yBasi, 10
TOCMONAPChKl 3B’SI3KM HA arpapHoMy pHHKY
BCTaHOBIIIOIOTBCS 32 Y4YacTi TOBapHUX OipiK,
ONTOBUX PHUHKIB CLIHCHKOTOCIOAAPCHKOT TMPO-
IyKIii, ayKI[IOHIB, IpMapoK Tomo. TyT ciij Ha3-
BaTW W BITHOCHHU 3 HaJaHHA iH(OpMAIiiHUX
1 I0paluux MOCHYT, AKi CIpsIMOBaHi Ha iHQOp-
MyBaHHSI TOBapOBHPOOHHWKIB Ta IHIIMX ydYac-
HUKIB PUHKY PO KOH OHKTYPY PUHKY, KaHAIIN
30yTy, criocoOu peastizarii mpoaykiii'’.

CamocTiiiHy TpyIy CKJIaJaloTh BiIIHOCHUHU
MiJT 9ac BCTAHOBJICHHS Ta BUKOHAHHS YMOB
3 oprasizaiii Ta 3AilCHEHHs peamnizamii ciib-
CBHKOTOCIIOIapChKOI MpoaykIlii. BumineHus 1iei
TPyId BiTHOCHH CTa€ MOYJIMBUM Ha TiJCTaBi
aHaJi3y TOJIOKeHb 3aKOHOJABCTBA, SKUMU
BCTAHOBJIEHO BHUMOTH 1O O€3IEYHOCTI ClIb-
CBKOTOCITOIAPCHKOT MPOMYKIIii, yMOBH ii peai-
3a11ii, BUMOTHU JI0 IisNIbHOCTI MEBHUX CY0’ €KTIB
Ta / a00 Ha arpapHOMY PHHKY IEBHOTO BHUIY
(HampuKJIax, pPUHKY 3epHa abo HaCiHHEBOI
npoaykiii). L{i BimHOCHMHHM ONMHM3bKI A0 3MICTY
MOHATTS JOCTYIY O PUHKY, SIK€ JOCIIIKYyBaB
A.B. JlyxHeBuu, momnpasaa, B KOHTEKCTI BHKO-
HaHHA OaratocTopoHHiX yroa CBiToBoi opra-
Hizamii Toprimi. HaykoBerps 3ampomoHyBaB

" TomoBagoBa O.C. Tlpobmemn Ta MEPCHEKTHBUA PO3BUTKY
iH(pPaCTPYKTypH arpapHoro puHky. bisnec ingopm. 2013.
Ne5.C.179. URL: http://nbuv.gov.ua/UJRN/binf 2013 5 31.
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BH3HAYaTH JOCTYI 10 PHUHKY SK BPEryiIbo-
BaHI HOpPMaMM HAI[IOHAJIBHOTO 3aKOHOJABCTBA
1 6araTOCTOPOHHIX yTOJ CYCITUIbHI BIITHOCHHHU
y cdepl BUPOOHHUIITBA CUTBCHKOTOCTIONAPCHKOT
IPOAYKIII Ta TOPriBil TaKUMU TOBapaMH Ha
BHYTPIIIHFOMY ¥ 30BHIIIHBOMY pHHKaxX Bij-
MOBIAHO 710 BU3HAHUX Yy MIKHAPOTHOMY TIpaBi
1 3aKOHOAABCTBI YKpaiHM MPUHIMITIB MiXKHa-
POMHOI TOPTiBII ¥ CIOCOOIB IEP)KaBHOTO pery-
JIFOBAHHS 30BHINIHBOCKOHOMIYHOT AisSTBHOCTI! .
Boanouyac moTpiOHO MiAKPECTUTH 3B’ SI30K Mi€l
TPyNH BITHOCHH MIOI0 peai3aiii CUIbChKO-
TOCIIOJIAPCHKOT MPOMYKIi 13 3aCTOCYBaHHAM
3aco0iB IepKABHOTO PETYIIOBaHHS (TEXHIUHUM
peryiatoBaHHsIM) 1 31HCHEHHAM KOHTPOJIO 3a
arpapHUM PUHKOM.

YCBIAOMITIOIOUH, 1II0 ITOBHE BUKOHAHHS BUMOT
3aKOHO/IABCTBA ¥ TOTOBIPHUX 3000B’s13aHb € i71e-
AIBHHM, MIPOTE HE PEATTbHUM CTAHOM arpapHOro
PUHKY, OKPEMOIO TPYTOI0 BIAHOCHH HIOAO pea-
Ji3arlii CiTbCHKOTOCIIONAPCHKOT MTPOAYKITIi BapTO
BHUJIUISITH BITHOCHHH 3aXHCTy TIPaB 1 3aKOHHUX
1HTEepECiB YYaCHUKIB LIbOTO PUHKY.

Burenassani BiTHOCHHHU € 00’ €KTHBHO HasIB-
HUMH CYCIIJIbHUMHU BiTHOCUHAMH, SIKi BTLIIO-
10Th (DYHKIIIOHYBaHHSI arpapHoro puHky. llpu
TOMY, IO BIJIHOCHHHM TEBHOI TPYIU MOXYTb
ICHYyBaTH CaMOCTIHHO, camMe CYKYIHICTh BiJTHO-
CHH BCIX TIpyM, iX MOCHIiJ0BHE ab0 OJHOYACHE
BUHUKHEHHS Ta B3a€EMHUU 3B’SI30K [JO3BOJIS-
I0Th JIOCSATTH PE3YJIBTaTy Y BHUIISAII OIUIATHOTO
BITYYKEHHSI CLIBCHKOTOCMOAAPCHKOT MPOAYK-
1ii, 10 CTBOPIOE MIATPYHTS PO3MISAAATH BiTHO-
CUHM BCIX TpyIl cucTteMHO. Uepe3 3HauymIicTh
JUISL €KOHOMIKU JOCATHEHHS CTallorO0 PO3BUTKY
arpoIpOMHUCIIOBOTO KOMILIEKCY, 3a0e3NeUeHHS
MIPOIOBONIBUO] OE3MEeKH AEp>KaBU IIi BIIHOCHHU
OXOILTIOIOTHCS IEPKABHOIO €KOHOMIYHOIO TOJi-

I Tyxuesnu A.B. OpranizamiiiHo-paBoBe 3a0e3IeucHHsI
peamizanii Yrogu CsitoBoi Opranizarii Toprismi y cinb-
ChKOMY TOCNOAAPCTBI YKpaiHH : aBToped. JHUC. ... I-pa FOPHUI.
Hayk : 12.00.06 ; KuiBcpkuii Hau. yH-T iM. Tapaca IlleBueHka.
Kwuis, 2017. C. 7.
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THKOIO, sIKa MA€ MPOSIB Y TOMY YHCII y BHIJISAL
31HCHEHHS PAaBOBOT'O PETYITIOBAHHS.

3 ypaxyBaHHSIM BUKJIQJEHOTO MOXKHA TINTH
BHCHOBKY, 1[0 BiJJTHOCHHH, 5IKi BiJOYBaIOTHCS:
1) mix wac Ge3mocepenHbOl peanizaiii Ciib-
CBKOTOCTIONAPChKOI MpoAyKIii; 2) mia dYac
opramizarii peamizamii Ta 3mifiCHEHHI IOTO-
MDKHHX po0iT (mocmyr); 3) moJ0 BCTaHOB-
JIGHHSI Ta BUKOHAHHS YMOB peaJi3allii Ha3Ba-
HOT MPOAYKIii; 4) 00 3aXHCTy MOPYLICHUX
npaB 1 3aKOHHUX 1HTEPECiB YYaCHHUKIB arpap-
HOTO PUHKY CKJIQIaf0Th CHCTEMY IIPaBOBiHO-
CHH WIOAO peaiizamii CiIbChKOTOCIOAapChKOi
IPOIYKIIii.

Hanamni motpiOHO NpUAUTATH yBary MUTAHHIO
rayry3eBoi NMPHHAJICKHOCTI Ha3BaHUX BiTHOCHH,
BiJ] Yoro Hacammepes Oy1yTb 3ajeaTu METOIH
MIPaBOBOTO PETYIIFOBAHHS Ta MOYKJIMBICTD OI[IHKH
ix epekTUBHOCTI.

bepyun no yBaru HasgBHMU B YKpaiHi moain
npaBa Ha Taly3i, MOXHAa TMPHUITYyCKAaTH, IO
cucTeMa MPaBOBITHOCHH OO peaji3allii Ccijb-
IPOAYKIIii
TOCIIOAPCHKOTO  TIpaBa.

CBKOTOCTIOIAPCHKOT OXOILTIOETHCS
MpeIMETOM  Taly3i
OO0CTOIIYH MOXKITUBICTD TOCIIONAPCHKO-TIPABO-
BOTO PETYIIOBaHHS BIJHOCHH IIOJO0 peaiizarii
CIITBCHKOTOCITOIAPCHKOT  MPOYKINii, HEO0OX1aHO
3BEPHYTH yBary Ha Take.

PuHOK € 0a30BOI0 €KOHOMIYHOIO KaTeropiero,
a TIOBEJIHKA W JISUTHHICTH y cepl eKOHOMIKH
3HAXOAMTHCS ITi]T TPABOBHM BILUIMBOM HOPM T'OC-
MOIapChKOTrO MpaBa'? yepe3 HaOyTTS MOBEiH-
KOO Ta AisiMU (DOPMH TOCTIOIAPCHKHUX BITHOCHH.

locnoapcehKi BITHOCHHM SIK TIPEMET Ipa-
BOBOTO pEryJIOBaHHSA CKJIQAalOThCs 3 JABOX
€JIEMEHTIB — OpraHi3amiiHoro (opraHi3armis
BUpOOHMITBA U 00iry) i maitHoBoro. Cykym-
HICTh IIUX JABOX €JIEMEHTIB 1 € MIPEAMETOM TOC-

12 3namenckuit I.JI. XossiicTBEHHbIE OTHOIICHHS. XO3sIii-
cTBeHHOe NpaBo : yueOnuk / B.K. Mamyros, I'.JI. 3Hamenc-
kuil, K.C. Xaxynun u ap. ; nox pex. Mamyrosa B.K. Kues :
FOpunkom Murep, 2002. C. 63.
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nojgapcbkoro mpasa'’. [ocrnonapchki mpaBoBij-
HOCUHHU yOCOOJIIOI0Th CO00I0 BUJI CYCHIIbHUX
BiTHOCHH, B SIKOMY 3B’S130K M)XK y4aCHUKaMHU
noJisirae B IXHiX mpaBax ta 000B’si3kax'?. Llei
3B 30K € TaKUM, 110 BiJOMBA€E CIPSIMOBAHICTh
BOJII YYaCHHUKIB Ha 3aJ0BOJICHHS MPUBATHHUX
1 myOmiyHuX iHTEepeciB. BinbutTs npuBar-
HUX 1 MyOJNiYHUX 1HTEpeciB, CIPSMOBAHICTb
Ha iX 3a/JI0BOJICHHS € XapaKTEepPHOIO PHUCOIO0
roCmoapCchbkux TpaBoBigHOCUH. [lopsim i3
UM O3HaKaMM TOCIOJAPCHKUX MPaBOBIJIHO-
CHUH Ha3WBawTh: 1) chepy BUHUKHEHHS (€KO-
HOMiKa JepkaBu W / abo TMEBHOTO pETioHY,
cy0’€KTH TOCIOAapIOBaHHA, TOOTO rocmojap-
CBbK1 CUCTEMU OY/Ib-IKOTO PiBHS); 2) yPEryiabo-
BaHICTh BIJHOCHH 3a JIOIIOMOTOIO TOCIOAap-
CBKO-TIPaBOBUX HOpM; 3) cyO’e€KTHUH cKian,
1e 000B’SI3KOBUM YUYaCHUKOM € Cy0’ €KT TOCTIO-
naproBaHHs; 4) 00’ €KT (3A1HCHEHHS rocIoaap-
ChKOI1 MiAJIBHOCTI, YHpPaBIiHHSA HEI, MaiHO
roCHo/lapCchbKO-BUPOOHUYOr0  MPU3HAYEHHS,
AK€ BHUPOOISETHCA a00 BUKOPUCTOBYETHCS
B TOCMOAAPCHKIN MIsUTBHOCTI); 5) MOE€IHAHHSA
MallHOBUX Ta OpraHizaliifiHuX eJEeMEHTIB;
6) migcTaBM BUHUKHEHHS; 7) 3HAYHHHA CTYy-
MiHb JIEP’)KAaBHOTO PErYNIOBAaHHSA B IO€JHAHHI
3 JOKaJIbHMM perymoBanHsaM'>. Ili o3Haku
MpUTaMaHHI ¥ BIIHOCHHAM MIOIO peaiizaiii
ClJIbCHKOTOCIOAAPCHKOT MPOTYKIII].
3aciyroBye Ha yBary # Te, mo O.M. BiHHUK,
O.I1. BixpoB Ta iHIII HAyKOBI, PO3MISAAI0YH
BUJM TOCIONAPCHKUX BITHOCHH 1 BHKOPHUCTO-
BYIOUH KPHUTEPIH Taiy3i eKOHOMIKH, Ha3UBaIOTh
BITHOCHHU B arpONpPOMHUCIOBOMY KOMILIEKCI

3 Tocnomapchke TpaBo (3arajbHa YacTHHA) : MiAPYyYHUK /
3a pen. B.C. IllepOunu, B.B. Pe3nikoBoi. Kuis : Jlipa-K,
2021. C. 14-15.

4 3namenckuil I'JI. XoszsiicTBeHHBIC OTHOLICHUS. XO3siii-
CTBeHHOE IpaBo : yueOnuk / B.K. Mamyros, I'JI. 3HameHnc-

xuid, K.C. Xaxynun u ap. ; nox pen. B.K. Mamyrosa. Kues :
IOpunkom UuTep, 2002. C. 64.

15 Binnuk O.M. Tocriogapebke mpaso : Kype JeKIiii (3arajibHa
yactuHa). KuiB : Bupasuunrso Jlipa-K, 2017. C. 9.
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a0o arpapHiii cdepi cepel BHIIIB TOCTOAAPChKIX
BiHOCHH'°.

bepyun 10 yBarm JianeKTUYHUN 3B’S30K
npaBa i 3aKOHOJABCTBA, OTPIOHO HATOJIOCUTH,
10 MPEIMETOM PEryJIOBaHHS TOCIOAAPCHKOTO
3aKOHOJABCTBA  OXOIUIIOIOTBCS  BIAHOCUHHM
KyMiBIi-TIPOAAXKy 3ac00iB BUPOOHMIITBA, ONTO-
BOi TOPriBJi, MOCTa4aHHS TOBapiB HAPOIHOTO
CIIO)KMBAHHS Ta BUPOOHUYO-TEXHIYHOTO TIPH-
3HAYEHHS, a TaKOX pUHKOBa iH(ppacTpykTypa'’.
V¥V I'K Vkpainu BUOKPEMIIEHO rOCIIOAAPCHKO-TOP-
TOBEJIbHY JISUTbHICTb, SIKa MOXKE 3I1HCHIOBATHCS
Ha arpapHoOMy pHUHKY, HOWMEHOBAaHO JOTOBIp
KOHTPAKTAaLlll CUIbCHKOIOCIOAAPCHKOT MPOAYKIIi
(ct. cT. 263, 272). ApryMEeHTOM MOXYTh CIIyTY-
Baty i nonoxenHs I'K Ykpainu mono oCHOBHUX
HamnpsIMiB  €KOHOMIYHOT TOJITUKH JI€pXKaBH,
a caMme Te, IO cepel CTPYKTYpHO-Tally3eBoi
MOJITUKH BUAICHO arpapHy noiituky (ct. 10).

[TpomoBxkyroun  aprymMeHTyBaTH  TOCIIO-
JapChKO-TIPAaBOBY TMPHWHAJIEKHICTh BITHOCHUH
10710 peatizalii cuIbChKOTOCIOAAPCHKOT MPO-
OyKIii, BapTO 3a3HA4YMUTH, L0 arpapHe MpaBo
nepeBaxHO (OKYCY€eThbCS Ha PETyJIIOBaHHI
BUPOOHHUIITBA TaKOi MPOMyKUii, 3Ae01IbIIOr0
TSKIE 1O YHNOPSAKYBaHHS arpapHoO-3eMelib-
HUX, arpapHoO-TPyAOBMX, arpapHoO-MaiHOBHUX
Ta OpraHi3alifHO-yIpPaBIIHCHKUX BIJHOCHH,
SKl MOB’s13aHI 3 BUPOOHMILITBOM, a TaKOXK 13
nepepoOICHHSM 1 peali3aii€eo CiIbChKOTOCIO-
napchkoi mpoaykiii's. Ll TeHaeHIis AOCHTH
CTiliKa, X04ya B arpapHOMY MpaBi MOPYILIYIOThCS
INUTAaHHS arpapHoro pHUHKY H (opMyBaHHS
pUHKOBOI iH(PpPaCTPYKTYypH, 30KpeMa MUTAHHS

peryntoBaHHs OipKOBOTO arpapHoOro puHKY H

' Benuka ropunuuHa eHipkiaonesis : y 20 T. Xapkis : ITpago,
2016. T. 15 : Tocnogapceke mpaso. C. 123.

17 Xossi#icTBeHHOE MpaBo : yuebnuk / B.K. MamyTos, I.JI. 3Ha-
menckuit, K.C. Xaxynun u ap. ; nox pea. B.K. Mamyrosa.
Kues : FOpunkom Untep, 2002. C. 11.

18 Arpapue nipago : miapyunuk / B.M. Kopwienxo, I.C. KopHi-
enxo. .M. Kynpuuii Ta in. ; 3a pea. A.M. CrariBku. XapkiB :
IIpaso, 2018. C. 40.
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MIPaBOBOTO CTATyCy OKpeMHux cy0’ekTiB iH(pa-
CTpyKTYpH'"”.

OT1e, HaJeXHICTH arpapHOro0 pPHHKY 0
cepr eKOHOMIKH, MPU3HAYCHHS [OTO PHUHKY,
gKe ToyisArae B 3a0e3MeyeHHI
TIPOYKIII,
Jsi€  pO3MIAAATH BIJHOCHHHM IOJAO peaizamii
HPOIYKIIii
rOCIIOIapCHKO-TIPABOBOTO PETYIIOBAHHS 1 yepes

TOBapooOIry
CUTBCHKOTOCIIOIAPCHKOT JI03BO-

CLITBCHKOTOCIIOAPCHKOT 00’ exTOM
npu3My Teopii TOCTOAAPCHKUX IPABOBIIHO-
cuH. 30KpemMa, MOXKHa CTBEPJI)KYBATH, 1[0 BUIIIE
BHJIUICHI TPYIH TPAaBOBIAHOCHH IIOJO0 pealtiza-
1ii CUTECHKOTOCIIONAPCHKOI MPOMYKIIIT BiIOBI-
Jal0Th TUM BiJHOCHHAM, SIKi CKJIalaloTh chepy
TOCIIOAPCHKUX BITHOCHH, a came: Trocrojap-
CHKO-BHUPOOHUMI, oprasizamiiHo-Tocronap-
ChbKI ¥ BHYTPIIIHBOTOCIOAAPCHKI BIAHOCUHU
(ct. 3 'K Vkpainu). ¥V miteparypi Taka Ki1acH-
¢ikaris rocnogapchbKUX BiIHOCHH TPOBATUTHCS
BIJIMOBIAHO 10 Cy0 €KTHOTO cKiIaxy ¥ cdepu
icCHyBaHHS rocromapchkux Bimnocun?. Hampu-
KJIaJ, BITHOCHHH 3 peanmizaiii (30yTy) ciIbChKO-
rOCIONAPChKOT MPOAYKIIii, BITHOCUHH 3 Opra-
HizaIii peamizarii Ta 3MIMCHEHHI JOMOMDKHHUX
poOiT (MOCIyr) HalekaTh 10 BHPOOHUYO-TOC-
MOJAPCHKUX BiIHOCUH, SKUMU € MaiHOBI i 1HIII
BIIHOCHHHM, III0 BHHHUKAIOTH MK CyO’€KTaMu
TOCIIOJIapPIOBaHHS B IpoIlieci 0e3rmocepeTHboro
3MIACHEHHS TOCMONAPCHKOI MAiSTBHOCTI, TOOTO
JISTTEHOCTI 3 BUPOOHHUIITBA 1 peati3aliii mpoayK-
11ii, BUKOHAHHS poOiT, HaTaHHS TOCIyT. BimHo-
CUHM III0/I0 BCTAHOBIICHHSI T4 BUKOHAHHS yMOB
peaiizariii Ha3BaHOT MPOIYKIIii 3aiMarOTh MiCIIe
cepel OpraHi3aliifHO-TOCIOJapChKUX  BiJTHO-
CHUH, TOOTO BIIHOCHH, SIKi BAHHKAIOTH Y TIPOIIECi
YOPaBIIHHSI TOCTOAAPCHKOIO TISIIBHICTIO MIXK
Cy0’€KTaMH TOCIOJApIOBaHHS Ta Cy0 €KTaMu

Y Arpapre mpaBo Ykpainu : migpydauk / B.M. €pmo-
nenko, O.B. T'adyposa, M.B. I'pebeHtok Ta iH. ; 3a 3ar. pen.
B.M. €pmonenka. Kuis : FOpinkom Iurep, 2010. C. 396-408.

2 Tocnogapceke mpaeo : npaktukyMm / A.I. BoOkoBa (kep. aBT.
xoi1.), }0.0. Moicees, KO.M. I1aBntoueHko Ta iH. ; 3a 3ar pe/.
A.T. BobroBoi. Xapkis : [Ipaso, 2018. C. 81.
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OpraHi3alifHO-TOCTIONAPCHKUX — TTOBHOBAXKECHbD.
Taki BIIHOCHMHU TSXKIIOTH 1O BEPTUKAIBHUX,
1 IS HHAX XapakTepHE IpEeBaIOBaHHS oOpra-
HizaiitHux enemedTtiB?'. ClylHoOO € JTyMKa
["JI. 3HaMeHCHKOTO, IO BEPTUKAJIBHI TOCIO-
JApChKi BITHOCUHU OYIYIOTHCS HE Ha MPSMOMY
HiANOPSAKYBaHHI  OMHUX CYO’€KTIB  IHIIHM,
a Ha B3a€EMHHX 3000B’S3aHHSX OpraHy yIpaB-
JHHS Ta TOCIOAPUOTo Cy0’€KTa Ta X pIBHOMY
HiANOPSAKYBaHHI  CYCHUTBHOMY  (TIPaBOBOMY)
TOCIIOIAPCHKOMY  TTOPSIKY,

[IIIXOM METOAY FOCIOAaPChKO-IIPABOBOIO PETy-

mo J0CATra€TbCA

JIFOBaHHS >,

OOrpyHTYBaHHS HaJIe)KHOCTI MPaBOBIIHO-
CHH WIOJ0 peaisallii CUIbChKOTOCIOAapChKOi
MPOIYKIi IO TOCIMOAAPChKUX MPABOBITHOCUH
J03BOJIIE 3pOOUTH HACTYNMHUM KpPOK, a came
3aCTOCOBYBATH IS 1X YHOPSAKYBaHHS METOJ
rOCIOIapChKO-TIPABOBOTO peryiroBaHHS
Ta 3ac00M Jep>KaBHOTO PEryIIOBaHHS E€KOHO-
Miku (cT. 12 TK Vkpainm). dyngameHTanbHi
MOJIOKEHHS, TaKi SK MPUHIUIIA ¥ METOM TocC-
MOIApCHKOTO MpaBa, J03BOJISIOTH HAWIIOBHIIIE
BpaxyBaTH c(epy BUHHUKHEHHS Ta 3MICTOBHI
0COOJIMBOCTI BIIHOCHH MIOAO peaizamii ciib-
ChKOrocmoapchkoi mpoaykuii. BogHouac nms
YHUKHEHHSI KOH(MIIKTY MDK Tally3sMH TIpaBa
H TmiIBUIICHHS €(QEKTUBHOCTI TPaBOBOIO
peryaioBaHHS arpapHOro PHUHKY HEOOXiJTHO
MOTOMMTHCS, IO HaHOIABIIOro 3HAYEHHS
HaOyBae 3a0e31eueHHs B3a€MO/Ii1 HOPM rocIo-
JapChKOTO TMpaBa 3 HOPMaMU IHIIMX Taly3ei

npaBa’,

2! Xo3sficTBeHHBIN Kojeke Ykpauubl : Hay4Ho-npakTnue-
ckuii komMmeHTapuit / mon pea. A.I' boOkoBoii. XapbKkoB :
@JI-IT Banmusipuyk H.H., 2008. C. 18.

22 3uamenckuii [JI. Xo3siCTBCHHbBIC OTHOIICHHS. XO3sii-
cTBeHHOE TipaBo : yueOHuk / B.K. MamyTtos, IJI. 3HameHc-
kuit, K.C. Xaxynuu u ap. ; nox pexn. B.K. Mamytosa. Kues :
Opunkom Unutep. 2002. C. 54-55, 67.

» 3uamenckuit I'JI. XossiicTBeHHbIe OTHOIICHMS. XO3sii-
cTBeHHOe NpaBo : yueOnuk / B.K. Mamyros, I'.JI. 3Hamenc-
kuil, K.C. Xaxynus u zap. ; nox pea. B.K. Mamyrtosa. Kues :
FOpunkom Murep. 2002. C. 35.
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BucHoBku

Omke, Ha MiACTaBl BHKJIAZEHOTO MOXKHA
BUOKPEMHTH TaKi TPyNH MPaBOBIIHOCHH IIOJO
IPOAYKii,

K1 CKJIAJIAIOTh BHYTPIITHBO Y3TOHKEHY CHCTEMY

peamizamii  CUTBCHKOTOCIIONAPCHKOT
W BUCTYMAIOTh 00 €KTOM TOCIOIAPCHKO-TIPABO-
BOTO peryioBaHHs: 1) mig yac Ge3mocepeaHboi
TIPOIYKIIIi;
2) mij yac opraizaiii peaiizarii Ta 3IiHCHEHHI
JOTIOMDKHUX poOIT (TTociyr); 3) MmoJ0 BCTAHOB-

peaizaiii  CUIbCHKOTOCHOAAPCHKOL

60

Legal relationship for realizing agricultural products

JICHHsI Ta BUKOHAHHS yYMOB peaii3aiii Ha3BaHOI
NPOAYKIIi; 4) II0N0 3aXUCTy MOPYILIEHUX IpaB
13aKOHHHUX 1HTE€PECIB YYaCHUKIB arpapHOTo pUHKY.

[lepcneKTHBHUM ~ HAmpsiIMOM  TIOAAJBIINX
JOCTI/DKEHb MOXKE CTaTH Kiacugikallis BigHO-
CHH IIOJNO peaji3amii CLIbChbKOTOCIOAapChKOi
MPOAYKIi 3a mijcTaBaMu MOy TOCHoJap-
CHKMX BIJHOCHH Ha BH[H, IO JO3BOJIUTH IOB-
HillIe ¥ TPYHTOBHINIE JOCTIAUTA OCOOIHUBOCTI
IILOTO 00’€KTY TOCIOJIAPCHKO-TIPABOBOTO pETY-

JIFOBAHHS.
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The article considers analysis of the legal influence of the doctrine of labor law on local regulation
of labor relation. It is emphasized that the doctrine of labor law, as a set of legal ideas, judgments,
knowledge, views and points of view of a group of specialists in labor law is only a potential (possible)
foundation for rulemaking and resolving legal cases in the course of law enforcement. The article
substantiates that the doctrine of labor law as a source of law, brings this theoretical tool as a method
of labor law into practice, allowing it to act as an active part of the labor law. It is emphasized that
the doctrine of labor law can be a source of law at the level of centralized labor regulation and in law
enforcement activities implemented by the judiciary, as well as at the level of local regulation through
collective agreements and contracts, and employment agreements (cotracts). The doctrine provides
conditions for the formal legal registration of generally accepted views, ideas, goals, objectives,
principles and functions of labor law. However, the statement that the doctrine of labor law can (should)
serve as a basis for: establishment of the state policy in the field of labor; improvement of current
labor legislation; strengthening of local (collective bargaining) and contractual regulation of labor
relations; settlement of disputes between the employee and employer within a pre-judicial claim
procedure; resolution of legal (court) cases with certain gaps in law; elimination of contradictions
in the legislation and interpretation of the labor law; realization of the rights and social-economic
interests of employees through application of legal axioms, legal fictions, legal constructions,
presumptions, legal prejudices, legal positions, etc. It is concluded that the doctrine of labor law,
being a source of law and revealing all the laws of labor relations on the grounds of conceptual legal
ideas is an effective tool that strengthens the rule of law and rule of law in labor, and justice to achieve
objectives of legal (centralizes and local) regulation of relations in field of labor.

I[OKTpI/IHa TPYAOBOI'0O NpaBa ik JZKE€PEJI0 JOKAJbHOIL HOpMOTBOp‘IOCTi

Iozopenosa Onexcandpa Cepciiena

KaHouoam 1opuouyHUX Hayx,

doyenm Kagheopu mpyooeo20 npasa ma npasa coyiaibHo20 3a0e3nedeHHs
Inemumymy npasa

Kuiscvkozo nayionanvnozco ynieepcumemy imeni Tapaca llleeuenxa, Yxpaina

Beryn JIEMH 3YMOBIIIOE MOJAIBIINIA aHAi3 TPAaBOBOTO

BIUTMBY ITPABOBOI JOKTPHUHU Ha PO3BHUTOK 3aKO-

[IutanHs mpo Mmicue MpaBOBOi JTOKTPUHM SIK  HOJABCTBA M CyCHUIBHHMX BigHOCHH. BomHouac
JpKepesa MpaBa MoCTiIHHO nepedyBae B KOJi Hay-  TPyAOBE MPaBO SK CaMOCTIHA rajy3b Ipasa,
KOBHX 1HTepeciB. JlucKyciiiHuil XxapakTep mpoO-  Maro4d BJIACHHHA IMPEIMET 1 METOJ MPaBOBOTO
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peryjIIOBaHHS, HE MOXE HE II03HA4aTUCS Ha
BJIACTUBOCTSX Tally3€BOi JOKTPUHHU TPYIOBOIO
npaBa. ToOTO BH3HAUYCHHSI BJIACTUBOCTEH JOK-
TPUHU TPYAOBOTO IIpaBa BHCTYIIAE JKEPEIOM
HOPMOTBOPYOCTI, 30KpeMa JIOKaJIbHOI, MOTpe-
Oye HayKOBOTO aHamizy W oOrpyHryBanns. lle
3aBJIaHHS JTO3BOJIUTh TAKOX JATH BIIIOBiIb HA
MUTAHHS TIPO Te, SIK CaMe BTUTIOETHCS B KUTTA
JOKTPHHA TPYJIOBOTO TpaBa.

AHai3 OCTaHHIX IOCTDKeHb 1 myOmika-
il CBIAYUTH MPO Te, 110 B YMOBAxX TpaHc(op-
Mallii CyCIuUIBHMX BiJHOCHMH B YKpaiHi B KOH-
TEKCTI BIPOBADKEHHS JEMOKPATUYHUX 3acajl
PO3BUTKY CYCHUIbCTBA M YKPIIUIEHHS BEpXoO-
BEHCTBa TpaBa (hyHKIIOHAJBHUNM AacCTeKT IIpa-
BOBOI JIOKTPUHU CIOHYKAa€ HAYKOBIIB JI0 HOBUX
JOCTIKeHb. Y JOCIIPKYBaHIi HaMH JOKTPHUHI
TPYAOBOTO TpaBa HAyKOBO-METOIOJIOTTYHOKO
OCHOBOIO CTajM Tpali TaKuX HAyKOBIIB, SIK
C.B. Bacunbes, B.M. I'ypam, M.B. Kapmaira,
O.JI. JIeBoBa, H.M. Omnimenko, I.B. Cemenixis,
A.€. llleB4eHKoO i iHIIII.

Metoro crarTi € OOrpyHTYBaHHS Ta JlOBe-
JICHHS BIIACTUBOCTEH JOKTPUHU TPYHAOBOTO
mpaBa BHUCTyIAaTH JHKEPEJIOM JIOKaJIbHOI HOp-
MOTBOPYOCTI.

Bukiiax 0CHOBHOT0 MaTepiaiy

C.B. BacuibeB nuiiie, 1o OCHOBHUMH XapakK-
TEPHUMH PHCAMH IPABOBOI JOKTPUHHU € TaKi:
«TpaBOBa IOKTPHUHA — [1€ CUCTEMA YSIBJICHb (17eH)
PO TPaBO; MeTa MPaBOBOI JOKTPUHU — 3a0e3-
TIEUEHHS TIOPSIKY B CYCHUIBHUX BiJIHOCHHAX,
PO3B’si3aHHS IOPUINYHHUX Ka3yciB; Cy0’eKTamu,
SKI CTBOPIOIOTH IPABOBY JIOKTPUHY, BHCTYTa-
10Th, K TpaBuiio, BueHi-topuctu»'. «IIpaBoBa
JOKTpUHA CTBOPIOETHCS Ha OCHOBI JaHHUX IPO
00’ €KTUBHI 3aKOHOMIPHOCT1 ICHYBaHHSI, B3aEMO-

! Bacuises C.B. IIpaBoBa JOKTpHHA — HKEPETIO MPOIIECYaTb-
HOTO TIpaBa. AKmyanbHi NUMAHHS IHHOBAYITIHOZO PO3BUMKY .
HayKOBO-IIpakTHYHUMN >xypHai. 2012, Ne 2. C. 70-76. C. 71.
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i1 Ta pO3BUTKY IPABOBHX SIBUIIL, 1110 € OCHOBHOIO
MIPUYMHOIO 11 BUCOKOI'O aBTOPUTETY, MEPEIyMO-
BOIO JIJISI JIETITUMAIIIT TOKTPUHATHHUX TTOJIOKEHb
y TPaBOCBIIOMOCTI IOPUAWYHOI CHUIBHOTH,
Ta SIK HACHIAOK — CHPUUHATTS FOPUIUYHOIO
MPAKTUKOIO, B TOMY YHCIII MOXJIHUBOTO OQIIIiii-
HOTO BH3HAHHS JIEPKABOIO (HAPUKIIA/L, IUIIXOM
BKIIIOYCHHSI TOTO YU IHIIOTO JOKTPUHAIBLHOTO
MOJIOKEHHST 10 TEKCTy 3akoHy)»’. HaBemeHe
CBIAUUTH, IIO TaNy3€Bl JOKTPUHHU B TpaBi 5K
3arajpbHe 1 YacTKOBe — BOMpaioTh B cebe Bci
PHUCH MPABOBOi JOKTPUHU U TPpaHCPOPMYIOTH iX
y IUIOIIMHY MPEeAMETy raixy3i mpasa. ToOTo mija
JOKTPUHOIO TPYJOBOTO IpaBa HEOOXiIHO po3y-
MITH TIPaBOBI i1€1 MPO 3MICT, 0OCAT 1 TOPSIOK
peaizaliii mpaBa Ha Iparlro, MPaBoBi i€l 1M0/10
CHOCO0IB OXOPOHM # 3aXHCTy TPYHOBUX IpaB
1 3aKOHHUX 1HTEpeCiB Cy0’€KTIB, SIKI MalOTh Ha
METI BIOPSAAKYBAaHHS TPYIOBHX 1 MOB’S3aHUX 13
HUMU BiTHOCHH I 3alIOBHEHHSI TIPOTAIIUH y TPY-
JIOBOMY TIPaBi IIISIXOM MHUCHMOBOTO BHPQKEHHS
B HAyKOBHX IpAIsIX CHCTEMH OOIPYHTOBAHUX,
JOBEJICHUX 1 3arajibHO BU3HAHUX 1]1eH, KOHIIET-
i 1 3aKOHOMIpPHOCTEW peajizalii mpaBa Ha
Ipario.

®opMyBaHHA [OKTPHUHH TPYAOBOTO IIpaBa
B1I0YBa€TbCSI HE BIJOKPEMIJICHO BiJl MPaBOBOI
JOKTPUHHM B YKpaiHi, a mapajienabHo 3 1 pO3BUT-
KOM Ta YKOPIHEHHSM Yy CYyCHiJIbCTBI i€l mpo
IIHHOCTI, SIKi MOTPEOYIOTh OXOPOHU W 3aXHUCTY
3 00Ky nepkaBu. llepeocMUCIICHHS IIHHICHOT
Opi€HTAIli] CYCIITCTBA HEMHUHYYE MTO3HAYAETHCS
Ha peaiizaiii npaBa Ha mpairo. Hampukian, 3a
gaciB CPCP koxeH TpoMajssHuH 3000B’s3aHHIA
OyB MpalroBaTH, 31 3MiHOIO IILOTO MOCTYJIATy Ha
171€10 CBOOOIM Tpalli JOKTPUHA TPYIOBOTO MpaBa
3MIHWJIa YCTaJ€HI TOISAAM Ha 3MICT, 00csrT
1 MOpAJIOK peaitizalii mpaBa Ha mparo. Takuii

2 Cemenixin I.B. JIo maTaHHst PO CITIBBIIHOIIECHHS 1 B3aEMO-
IO TIPABOBOT IOKTPHHHU Ta HOPUANYHOI HayKu. Bicnux Hayi-
OHabHOI akademii npasosux nayk Ykpainu. 2013. No 3 (74).
C. 64-72. C. 66-67.
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CTaH peyell € 3aKOHOMIPHUM Y TPOIIeCi MOpab-
HO-ZyXOBHOI'O TIE€PEOCMUCIEHHS CYCIiIbCTBOM
CBOIX IIIHHOCTEH, 1 BPEIITI-PEIlT, KOJIU JIFOINHA
CTa€ TOJIOBHOKO IIIHHICTIO, CHCTEMa B3a€MOIIT
MIDX JEpXKaBOIO Ta JIIOIUHOIO Ma€ 3MIHIOBATHCS.

H.M. OHimeHKko CIyIniHO HAaroJoImye, IIo
«MicIle JIIOAMHUA B COIiyMmi, ii coliagpHa poJib
3HAUYHOIO MIpOI0 3ajekarb Bix 00cAry Ipas
1 ¢BO0O, K1 BU3HAYAKOTH 11 COLIaJIbHI MOKIJIMBO-
CTi, XapakKTep KUTTEIISUIBHOCTI, CUCTEMY 3B 53~
KiB Jtozielt y cycninbeTsi. [IpaBa monunu — 1e
corfiajbHa CIIPOMOXKHICTh BIJIBHO JiSITH, Camo-
CTIHO oOMpaTu BHJ 1 Mipy CBO€i TOBEIIHKH
3 METOI0 3aJI0BOJICHHS PI3HOOIYHUX BJIACHUX
MaTtepialbHUX 1 TyXOBHUX IHTEPECIB, a TaKOXK
IHTEepeCiB IHIIMX JIONeH, OKpEeMHUX COIliyMiB
i cycrinbeTBa B HiioMy»®. CBOEIO 4eproro Miciie
JIOAVMHU B TPOIECI CTBOPEHHsI TOBapiB, poOIT
1 MOCIIyT TaKOoX MEPEOCMHCIIOEThCS, 1 Tep-
IIOK0 Ha Takl 3alMTU pearye Hayka TPYIOBOIO
mpaBa, sika B pe3yJbTaTi KpucTami3aiii miHHIC-
HUX 116/l Cy9acHOCTI IPOTIOHYE JepxkKaBi B 0C00i
il yHOBHOBaXEHUX OpraHiB CIocoOM peanizamii
npaBa Ha mpairo BinbHOI monuHH. [IpaBo Ha
Mpalio MICTUTh HE JIMIIE IPABOBI MOXKJIHBO-
CT1 peai3oBYBaTH BJIACHOIO Mparlero cBoi 311i0-
HOCTI /IO mTpalll, a W yYBECh CHEKTP BIJHOCHH,
SKI BUHHKAIOTh MDK MpPAaLiBHUKOM, TPYIOBUM
KOJIEKTUBOM, Mpo¢eciiHUMM 00’ €IHAaHHAMU

MpaIiBHUKIB, poOoTOAaBIeM, 00’ €IHAHHIMU
poOOTONABIIIB 1 ACPKABOK. 3aI0BOJICHHS MaTe-
plaJIbHUX 1 JyXOBHUX OJlar ychOro HaceJIeHHs
Jep’)KaBU HEe MOXKe OyTH 3/1MCHEHE 3a MeKaMu
CYCHUIBHO KOpPHCHOI Tpari, Oyab-iKi crpoou
3alepeyuT EKOHOMIYHY # coIlialbHy 3HaAuy-
IIICTh CYCIMUIBHO KOPUCHOI TIparli MpHU3BEIyTh
710 Kpaxy €KOHOMIKH, aJ[Ke ii TTHeCSHHS TTPSIMO
3alIeXKUTh BiJl YMOB, CTBOPEHUX JJIsl MIPAlliBHU-

KiB y MpOIIeCi mparii.

> Onimenko H.M. TlpaBoBa IOKTpHHA, FOPHANMYHA HayKa
Ta 3aXUCT MPaB JIIOIUHU (KoedillieHT KOpUCHOI Aif). Arbma-
nax npasa. 2020. Bun. 11. C. 11-14. C. 13.
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Ki1t040BOI0 OCOOIHMBICTIO JTOKTPHHH TPYIO-
BOTO IpaBa € cama MpHUpojJa MpaBa Ha MPAIo,
10 BUCTYTIA€ HEOOX1THOK YMOBOIO KHUTTETISUTh-
HOCTI cycrinbeTBa. TpynoBe nmpaso sk HanOy10Ba
HaJ EKOHOMIYHUM 0a3MCOM HaIllICHE Ha 3aXHCT
TPYAOBHX IpaB MpaliBHUKIB B yMOBaX IOTJIH-
HAHHS CKOHOMIYHOKO JIOIUIBHICTIO COIiaIbHOI
3Ha4yIOCTI mpaui. Brpara couianbHoi ckiiano-
BOI YaCTHHU B MPOIIEC] Mparlli, a 3 TUM 1 11 BUMH-
BaHHS 3 HOPM TPYJOBOTO MpaBa HEMUHYYE MPH-
3BOAUTH 10 HU3BKOI MPOIYKTHBHOCTI Mpari i,
3aKOHOMIPHO, 10 TaJAIHHS PiBHS COIIAIbHO-EKO-
HOMIYHOTO PO3BHTKY JepkaBu. [logonaru Taxi
HETaTUBHI JKUTTEBI HACTIAKU 32 JOMOMOTOIO
MPaBOBOTO 1HCTPYMEHTAPII0 MOXKE JOKTpHHA
TPYIOBOTO IIpaBa, sIKa CHPOMOXKHA HE JIUIIC
3aMpoINoOHYyBaTH LUISIXY PO3B’SI3aHHS MPOOIeMH,
a W OOrpyHTyBaTH IOIJIBHICTh 3aCTOCYBaHHS
TOTO YH 1HIIIOTO IHCTPYMEHTAPIIO.

«IIpaBoBa OKTpHHA € MPOAYKTOM HAyKOBOI
TISITBHOCTI, CBOEPITHUM TIiJCYMKOM ITi3HAHHS
JIEP’KaBHO-TIPABOBOI JIHCHOCTI B KOHKPETHHIA
icropuunmii nepion. Mnerscs mpo 306paxeni
B y3araJibHeHil TeopeTHuHii (Gopmi rOpuaNYIHI
3HAHHS: KaTeropii Ta MOHATTS, TEOpii, KOHIIETI-
1ii, 0 BiAOMBAIOTH 3aKOHOMIPHOCTI ¥ JIOTIKY
MpaBOBOI Marepii Ta ciyxarb ¢opMaMHu BHUpa-
YKEHHSI 3MICTOBOI YaCTHHU TPABOBOI JOKTPUHHU.
[IpaBoBa JOKTpHMHA Ma€ BUIIUI aBTOPUTET, HIXK
IOpUIMYHA HayKa, ¥ MICTUTh HAWIIIHHINI IJIs
CYCITLTBCTBA PO3POOKH, SIKI CIIPHSIFOTH CTAIOMY
PO3BHUTKY JICP)KABHHX 1 MPABOBUX IHCTUTYTIB»*.
[To cyTi, mpaBoBa OKTpHHA CTBOPIOE IPABOBI
MOJIeNTi PO3B’SI3aHHS MPABOBHUX MPOOIEM, came
OpraHiuHe MO€JHAHHS 1/1ed, KOHIIeMIiNi 1 CTaH-
JapTiB pOOUTH MOYKJIMBUM MPOTHO3YBAaHHS PO3-
BUTKY Ti€l YM 1HINOI IOPUANYHOI crpaBu. Dak-
TUYHO BCTYIAIOYH B MPABOBIIHOCUHU, CTOPOHH
MPOTHO3YIOTh MOJAJBIINNA PO3BUTOK CBOIX Bif-

* Cemenixin [ B. IlpaBoBa JOKTpHHA: IOHSTTS, O3HAKH,
cTpyKTypa. IIpobremu 3axonnocmi. 2016. Ne 132. C. 26— 36.
C.27.
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HOCHH BIJIIOBITHO JT0 HOPM MIpaBa, sIKi 3aKpir-
TI0I0Th OQILIHHO BU3HAHI B JIep’KaBi Mojeni
NoBeiHKH. BomHouac 1ist 3akpituieHHST TaKUX
Mojieniell HeoOXiqHO He nuie OakKaHHsS Bpery-
JIOBAaTU CYCIUIbHI BIIHOCHHHM, @ W PO3yMiHHA
NPUPOAN BIIHOCHH 1 TIPAaBUIBHUX, PO3yM-
HUX 1 CHpaBeUIMBHX IMPABOBHX HACIHIJIKIB, SKi
MOBMHHI BiI0yBaTuCsl B NpoLEecl BUHUKHEHHS,
3MIHU W TIPUTIMHEHHS THX YW IHIIUX TPaBOBII-
HocuH. Hanpukian, He opopMIIEHHS TPYIOBOTO
JIOTOBOPY 3 MpALliBHUKOM He HiBeNoe (hakTy
BHUHUKHEHHSI TPYJAOBUX BIIHOCHH, 1, BIITOBITHO,
MpaliBHUK Ma€ MPaBO HAa BU3HAHHS 4Yepe3 CyJ
(bakTy IiCHYBaHHS TpPYJOBHUX IPAaBOBIIHOCHH
1 BUTUIAT HAJIG)KHUX HOMY CyM 3apO0OiTHOT IIJIaTH.
V pa3si BusiBnieHHs (akTiB He 0()OPMIICHHS TPY-
JIOBHX BITHOCHH Y TPOIECI KOHTPOJIHHO-HATJISI-
JTIOBOI JiSTTBHOCTI Ha pOOOTOIABIISl HAKJIAIA€THCS
mrpad BianmoBiaHO 110 CT. 265 Komekcy 3akoHiB
npo mpamto Ykpainw®’. HaBemenwii mnpukiajn
MOKa3ye Bl MPaBOBI MOJIEJIi MPAaBOBUX HACHI-
KiB HEIOTPUMAHHS HOPMATUBHO BH3HAYEHOTO
MOPSAAKY YKJIaJI€HHsI TPYAOBOTO IOTOBOPY, IPOTE
i Mojeni Bia moyaTky cgopmoBaHI Ha JOK-
TPUHAJIBHOMY PiBHI i BXKE MiCIS IBOTO HAOYIH
HOPMATHBHOTO 3aKpiIUIeHHs. 30KpeMa, MepIIuii
BHUMAJOK OYIyeEThCS Ha MPE3yMIIi TPYAOBHUX
MIPABOBIAHOCHH, IO € PE3YIBTATOM JOKTPUHAIb-
HOTO BIUIMBY Ha IOPUANYHY MIPAKTUKY i OPSIO0K
PO3B’sI3aHHS TPYOBUX CIOPIB CyAaMH.
HaykoB1ii 3a3Ha4a0Th, 10 «JOKTPHUHA 3HAXO-
JUTH CBill BUSIB Yy OaraToMaHiTHUX KOHIICTIIIISX,
MiIX0ax, TEOPIsAX, IO € OCHOBOIO PO3B’ I3aHHS
MpoOJIEeMHUX TMUTaHb 3AIHCHEHHS MPAaBOTBOP-
40i AiSUIBHOCTI, CHHTE30M HasiBHOI 1H(opmarii
11010 MPaBOBOI JAIMCHOCTI B yCiX ii mposiBax.
CamMe TOMy BOHa HE 3BOJUTHLCS BUKIIOUHO IO
Mi3HAHHS TO3UTHUBHOTO TpaBa, aHami3y HOro
rajgy3ei 1 mpaBOBUX IHCTUTYTIB. BoHa MiCTUTH

> Komekc 3akoHIB Tpo mparfo YKpainu : 3akoH YKpaiHu
Ne 322-VIII Bix 10 rpyausa 1972 p. / Bepxosna Paga YPCP.
Bioomocmi Bepxosnoi Paou YPCP. 1971. Ne50. Cr. 375.
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OaueHHs NpaBa, SKUM BOHO Mae OyTH, TOOTO
foro ysBHMH ideanbHUN oOpa3, OOIpyHTO-
By€ HEOOXIAHICTH 1 JOMIIBHICTh 3aKPIMJICHHS
HOpM TIpaBa, a TaKOK BUCTYIa€ BarOMUM YHH-
HUKOM (opmyBaHHs mpaBa»’. [linTpumyrodn
1Ie TBEPKCHHS, HEOOX1THO I0/aTH, IO OK-
TPUHA TPYJAOBOTO IpaBa y CBOEMY 3MICTi pO3-
KpPUBA€ 3aKOHOMIPHOCTI, MOJENI 4YM MPaBOBI
KOHCTPYKIIi B iXHbOMY i/€aqbHOMY (KJIacH4-
HOMY) BUPI3i, a B peallisiX )KUTTEBUX CUTYaIlii,
SK TPABUJIO, TPYAOBI BITHOCHUHU CYNPOBOJKY-
IOThCS ¥ I1HIIMMHU BIZHOCHHAMH, a00 X OmHa
i Ta Xk nig (monis) MOPOIKYE€ BHHHUKHECHHS,
3MiHY ¥ NpPUIIMHEHHS HE JIUIIe TPYAOBUX Ipa-
BOBIHOCHH. Lle CBO€IO 4eprow CBiTYUTH, IO
yHiBepcaslbHI (KJIacW4Hi) KOHCTPYKLIi B Tpy-
JIOBOMY TpaBi MOXYTb MOAHU(DIKYBAaTUCS IS
PO3B’3aHHA KOHKPETHOI IOPUIWYHOI CIpaBH.
Hanpukman, cramicTe TPyHOBUX BiTHOCHH SIK
KJIIOUOBA 1/1esl B TPY/Z0BOMY IIPaBi HE BUKIIIOYAE
MOXKJIMBOCTI 3MIHM ICTOTHHX yMOB TIpaili, BOJ-
HOYaC He IS KOKHOTO MpalliBHUKA TaKl 3MIHH
03HAYaTUMYTh MPOJOBKEHHS TPYAOBUX MPABO-
BITHOCHH. TYT CTAJIICTh TPYAOBUX IIPABOBITHO-
CUH MOAM(]IKYETbCS B MPUIHMHEHHS TPYIOBUX
BITHOCHH 32 YMOBH, II0 MPALiBHUK HE 3TOJICH
Ha MIPOAOBKEHHS POOOTH 32 HOBUMH YMOBaMH,
a romnepeHi YMOBH Ipalli He MOXYTb OyTH 30e-
pexeHi. Y TakoMy BHUIAJIKy MU CIOCTEpIraemo,
aK MOIM(QIKYIOThCS Bl MpaBoBi imei cydac-
HOCTI: TIepIIa — CTaJiCTh TPYJOBUX BiJIHOCUH —
1 Ipyra — cBo00ia TPYIOBOTO AOTOBOPY.

JlokTpyHa  cTae  MaTpulero,  3a3Hadae
O.J1. JIpBOBa, MPOTOTHUIIOM IS CTBOPEHHSI SIKiC-
HOTO PaBa, 1110 CTAHOBUTh 3MICT 3aKOHO/IaBCTBA.
Takox, rOBOpAYM PO Cy4acHe IPaBOPO3YMIHHS,
OCHOBOIO SIKOTO BBA)YKA€THCSI MPUPOIHE, MOXKHA
CTBEp/KYBaTH, II0 CaM€ BOHO € MAaTPHIEIO
JOKTPUHU TIPaB JIIOAMHU K IPaB MPUPOAHUX

Illepyenko A.€., Kapmamira M.B. Brmme npaBoBoi 10k-
TPUHU Ha IPABOTBOPUMA npoLec B Ykpaini. FOpuouunuil gic-
nuk. 2015. Ne 3 (36). C. 52-57. c. 56.
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1 HeBiIUIbHUX . TOOTO SIKICTH TpaBa 3arajoM,
1 TPYZIOBOTO 30KpeMa, 3aJIeKUTh BiJ TOTO, KOO
MiIpOIO0 B HhOMY BiIOWTI OCHOBHI JOKTPHUHAJIbHI
MTOJIOKEHHS Ta TMPaBOBi iAel mpo mpasa. «3mat-
HICTh TIPABOBOT TOKTPUHH CIYTyBaTH MaTPHUIICIO
BTIPABOTBOPUHX 1 TIpaBOpeasizamiitHuX mporecax
3YMOBITIOETBCS 11 (PYHKIIIOHATBHOIO Ta 3MiCTOB-
HOIO CTOPOHOIO: IO-TIEpIIIe, BOHA SBJILE COO0I0
BIIMpanbOBaHy POKaMU TEOPETHYHY (KOHIICTI-
TyaJIbHY) OCHOBY JIJISl IIPABOTBOPUOT JiSUTBHOCTI;
no-Apyre, — 00’€KTUBY€E pe3yNbTaTd HAyKOBUX
JOCITIDKEHb Y BUIVISAI OCHOBOTIOJOXKHUX TIpa-
BOBUX iJel 1 KoHUemii (izeaniB, MiHHOCTEH,
NPUHIUIIB, HOPM), SIKI MOXYTb OyTH BIATBO-
peHi B po3’ICHEHHSIX Ta OQIIIHHUX TIyMadeH-
HSX BIJTIOBIIHUX OpTaHiB (SIK JDKEpesIo IMpasa);
MO-TPETE, MOKTPUHAIBHI 3HAHHS TpaHCHOpMY-
I0TbCS IO 3aKOHOJIABCTBA, HAMOBHIOIOYU HOTO
SKICHUM 1 JTocKoHamimmM 3mictom. OTxke, mpa-
BOBA JJOKTPUHA SIK CYKYITHICTh OCHOBOIOJIOKHUX
HayKOBHUX 116 TTOKJIMKaHa OXONMUTH (hyHIaMeH-
TaJIbHI IPUHIUITN 1 HIHHOCTI, 1110 ¢(hOpMYBaJIHCS
B TpoLEeCi PO3BUTKY CYCHIIbCTBA, CHPUNHATI
HUM 1 MarOTh OTpUMAaTH 00 €KTHBHE BIAOWUTTSA
B HallioHaJIbHOMY TipaBi®. Ha ocHOBI kOO TBEp-
JOKEHHSI MOXKITUBUM BOAQUa€ThCsl 3a3HAYUTH, 110
JTOKTPUHA TPYIOBOTO MpaBa B YKpaiHi € BiIOUT-
TSIM Cy4YaCHUX TPaBOBHX iaed y cdepi mpar,
B OCHOBI SKUX MOKIAJACHO (yHIaMEHTaJbHI
IIHHICHI Opi€HTAIlll CyCHIJIbCTBAa 3 ypaxyBaH-
HSM HAI[IOHAJLHUX OCOOJIMBOCTEH IMPABOBOTO
pEryItoBaHHS TPYAOBHUX 1 MOB’S3aHHUX 13 HUMH
BIJTHOCHH.

B.M. I'ypam oOrpyHTOBYy€E, 110 ISl TPYIO-
BOTO MpaBa MpaBoOBa JOKTPUHA Ma€ Take 3Ha-
yeHHs: 1) i BapTO pO3MIAIATH K CUCTEMY 171€H,
HAyKOBHIX IOIJISIIIB, TEOPi Mpo mpaBo (rayry3b

7 JIeBoBa O.JI. TlpaBoBa MOKTPWUHA SK MATPHUILI SIKICHOTO
npasa. IIpasosa Oepoicasa : 1llopiuHMK HAyKOBUX IIpallb.
2020. Bum. 31. C. 88-97. C. 93.

8 JleBoBa O.JI. IlpaBoBa MOKTpHHA SK MATPHILI SIKICHOTO
npasa. [Ipasosa Oepicasa : IopiYHUK HAyKOBHX Ipallb.
2020. Bum. 31. C. 88-97. C. 95.
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npaBa), po3poONEHUX HOPUAMYHOIO HAYKOIO
(rayry3310 IOpUIUYHOI HayKH) i BUBHAHUX aBTO-
PUTETHUMH BYCHUMH-IOPHCTAMU; 2) BOHA CIy-
r'y€ TpaBOTBOPYIi NMPAKTHIli, CTBOPIOIOYU TEO-
petnyHy Oa3y. 3Hau€HHs NPaBOBOi JOKTPUHH
MOJIATA€ Y BU3HAHHI CaMOCTIMHOCTI TPYIOBOTO
npaBa YKpainu, 3a0e3neueHHi 3MiCTOBHOI €IHO-
CT1 OCTAHHBLOI'O, BUABJIEHHI HEOOXIAHOCTI OHOB-
JIEHHSI TPYJAOBOTO 3aKOHOAABCTBA; 3) IPOBiIHA
POJIb HAyKOBIIIB Y BU3HAUEHHI TPYAOBOTO IpaBa
SK rajy3i IpaBa B )KOJHOMY pa3i HE 3amepedye
00’€KTHUBHOCTI IHOTO SIBHUINA. TpymoBe MpaBo
ICHY€ peabHO SIK CYCIUTbHI BiTHOCHHH, 1110 HUM
PETryNIOI0ThCS, BOHO HE 3aJIeKUTh BiJ] UYHUEICH
BOJTi, 30KpeMa Bijl Cy0’ €KTHBHOI BOJIi HAYKOBIIIB.
[Hma piv, oo aume Hayka 3qatHa 3agikCyBaTH
CaMOCTIHHICTh Tady3i TPyIOBOro IpaBa YKpa-
iHH, ajpKe orepye HEOOX1THUMHM TSI IbOTO TEO-
PETHYHUMH KOHCTPYKIISIMH 1 TIOHATTSIMU’.

BonHowac KO TOKTpUHY TPYAOBOTO MpaBa
BHU3HATH JDKEPEJIOM (BUTOKOM) TIpaBa, TO TaKUM
TEOPETUYHHUH 1HCTPYMEHT SIK METOX TPYIOBOTO
npaBa HaOyBa€ LIUJIKOM MPAKTUYHOTO 3HAYCHHS.
Oco06mrBOCTI METOY TPYIOBOTO TIPaBa, 30KpeMa
TakKa Horo CKJIaJl0Ba YaCTHUHA, K HAsSBHICTH CIIe-
U(IYHUX CIIOCOOIB 3aXUCTY, 3yMOBJIIOE BiIMiH-
HUW BIJ] IHIIUX Tajdy3ed MpaBa pO3TISI TPYIO-
BUX CIIOPIB, 1 II¢ OJIUH 13 MPUKJIA/IIB MPAKTUIHOI
Ji1 METO/ly TPYZOBOTO MpaBa. Y TaKOMY BUIAIKY
TEOPETUYHI TOJIOKEHHSI JIOKTPUHU TPYIOBOTO
npaBa peaii3yloThCs Ha MPAKTHUILL.

I.B. CemenixiH 3a3Havae, 10 «IIPABOBY JIOK-
TPUHY MOYKHA BH3HAYUTH SK 3yMOBJICHY Xapak-
TEPOM IPABOBOI KYJIBTYpH CYCIIUIIBLCTBA IITICHY
M JIOriYHO Y3rOKEHY CYKYIHICTh BHM3HAHUX
IOPUINYIHOIO (HacaMIiepe;] akaIeMiYHOIO) CTTLTh-
HOTOIO iIell 1 HAayKOBHX IMOIISAIB Ha MPaBo,
0 € OCHOBOIO TpodeciiiHOT MpaBOCBIIOMOCTI

° I'yparr B.M. TIpaBoBa qokTpuHa Ta ii 3HAYCHHS IS POPMY-
BaHHs TPYIOBOIO mpaBa YKpaiHu. Haykoeuil eichuk Yoiceo-
poocvkoeo HayionanvHozo yHieepcumemy. Cepis Ilpaso.
2014. Bum. 25. C. 95-99. C. 98.
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1 KOHIICTITyalIbHUM MIATPYHTSIM HOPMOTBOPUOI,
MPaBO3aCTOCOBHOI, MPaBOTIYMAayHOI isTbHO-
cti. Pa3oM i3 TuM cTymink 1 popmu BILTUBY TIpa-
BOBOT JIOKTPHHH Ha ITPABOBE JKUTTS CYCHIIbCTBA
3amexarb BiJl CTaHy PO3BUTKY IPaBOBOI CHC-
TEMH, HasIBHUX TPABOBHUX TPAAHUIIIN, XapaKTepy
CUCTeMH JDKepen mpaBa. Y OUIBIIOCTI cydac-
HUX TMPaBOBUX CHUCTEM IPaBOBA JOKTPUHA Ma€
3HAYEHHS  aBTOPUTETHOTO  (TIEPEKOHJIUBOTO)
JpKepesia TpaBa i BUKOPUCTOBYETHCS HacamIie-
pen sK J0NAaTKOBHMM 3aci® Ui OOrpyHTYBaHHS
FOPUINYHO 3Hauynux pimrens» ', I[IpaBoBa 10k-
TPHUHA, CTaH ii PO3BUTKY i OCHOBI (hyHIAaMEH-
TaJbHI MPaBOBI 1/1e1 3arajgom BiOUBAIOTH HAIlIO-
HaJIbHI TPAJINIII] Ta MPABOBY KYJIETYPY B JIepKaBi
i HEPO3PHBHO IOB’SI3YIOTh PO3BHTOK IMPABOBOL
CUCTEMH Cy4YacCHOCTi 3 ICTOPUYHHM PO3BUTKOM
TIepIKaBH.

l'amy3eBa TOKTpUHA TPYAOBOTO MPaBa YUHUTH
MIPABOBHIA BIUIUB HE JIUIIIE HA CY0 €KTIB 3aKOHO-
TBOPUYOCTI ¥ MPaBO3aCTOCYBaHHS, a 1 HA caMHX
cy0’ekTiB mipaBa. Lle mosicHI0€eThCS THM, 1110, 3HA-
XOJISTYU CBOE BIIOUTTS B 3aKOHO/IABCTBI, TOKTPH-
HaJIbHI TIOJIOKEHHS Y cdepi MPaBOBOTO PETYIIO-
BaHHSI IPalli iCTOTHO BIUIMBAIOTH HAa ()OPMYBaHHS
MOBE/IIHKY YYaCHUKIB TPYAOBUX ITPABOBIIHOCHH.
Ti HaykoBi i€l Ta ODISIAN, SIKI 3HAWIIUTH CBOE
BIIOUTTSI B TPYIOBOMY 3aKOHOJABCTBi, «BHXO-
BYIOTH» TMpAIliBHUKA i pOOOTOJABISI HA OCHOBI
[IUX KOHIENTYaJbHUX 1€, Jat0un MpaBuia s
BUKOPHCTAHHS B TIPOIIECi B3aEMOIiT MK CO00¥0.
AprymeHTarlisi nmpaBoBOi MOBEAIHKH CyO’€KTiB
MpaBa Ha OCHOBI JOKTPUHAIBHUX 17IeH JO3BOJISIE
poOITHUKAM Yepe3 CBOIX MPEJICTABHUKIB BiJCTO-
IOBaTH CBOi COILIIaIbHO-€KOHOMIYHI 1HTEPECH.
PobGoTonasiii cBo€ro 4eproro, MpUUMarOuu Ti 9d
1HIII PIMICHHS MO0 33 J0BOJICHHS KOJICKTHBHHIX
1HTEpeCiB MpalliBHUKIB, MiAMTOPIKOBYIOTh CBOIO
MOBEJIIHKY HEe Juine OyKB1 3aKOHY, a ¥ Halllo-

1" Cemenixin 1.B. IlpaBoBa IOKTpHHA: MOHSTTS, O3HAKH,
cTpykrypa. Ilpoonemu 3axonnocmi. 2016. Ne 132. C. 26-36.
C. 34.
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HAJTBHAM TPAJMINSIM 3aCTOCYBAHHS BITYH3HSI-
HOTO 3aKOHO/aBcTBa. Tol ¢axT, 1110 METoA Tpy-
JIOBOTO TIpaBa TMOEIHYE B cOO1 IEHTpai30BaHe
Il JIOTOBIpHE pETyJIIOBaHHSA, CBIAYUTH IPO TE,
o Cy0’€KTaMH HOPMOTBOPYOCTI BUCTYHAIOTh
1 Oe3mocepeHbO YYaCHUKH TPYIOBUX BITHO-
CHH. 3aXWCT IHAMBIIYyaJbHUX TPYAOBHUX MpPaB
y KOMICISIX IO TPYAOBHX CIIOpax 1 KOJIEKTHUB-
HUX TpaB MpaiiBHUKIB y HarioHanpHi ciryx0i
MOCEPEHUITBA i TPUMHUPEHHSI CBITYHTH, IO
IPaBO3aCTOCYBAaHHs Ta PO3B’sI3aHHS CYNEPEUOK,
criopiB (KOHQUIIKTIB) 3MIMCHIOETHCA HE JIHIIE
KOMIETEHTHIMH OpraHaMu Jep)KaBHOI BIIaJIH,
a i camuMmu cy0’ektamu npasa. ToOTO JOKTpHHA
TPYIOBOTO IIpaBa MpHU3HAYCHA YHHUTH BILTUB HE
JvIIe Ha npodeciiiHe Koo I0PHUCTIB 1 peIcTaB-
HUKIB JIEP>KaBHOT BIAM, a i HA cCaMHX Cy0 €KTIB
TPYIOBOTO MPaBa, HaIIEHUX MPABOM JIOKAIBHOT
HOPMOTBOPYOCTI.

CTBOpEHHS JIOKAJIBHOTO PIBHS PEryIIOBaHHS
TPYAOBHX 1 TICHO TOB’SI3aHMX 13 HUMH BiJIHO-
CHH TaKO)XX TOBUHHO BIJIOBIIaTH 3arajibHO-
BU3HAHUM TPAaBOBHM izesiM cydacHOcTi. Came
1Iel piBeHb MPABOBOTO PETYITIOBAHHS CYCHUIHHO
KOPHCHOI Tpalli Ha MiJCTaBi TPYIOBOTO IOTO-
BOPY € THYUKIIIMM y YaCTHHI 3MiH 1 JIONIOBHEHbD,
1, BAKOPUCTOBYIOUH ITI0 WOTO BJIACTHBICTH, JIOK-
TPHUHAJIbHI MOJOKEHHS OUTBII ONEPaTUBHO, HIXK
3aKOHOJIABCTBO, MOXYTh 3a0€3MeUuTH CTBO-
PEHHs, 3MiHYy 4YHM BIOCKOHAJICHHS IPAaBOBOTO
peXMMy Tpaimi Ha piBHI JAep)KaBH, TPOMaJH,
rajy3l Yl KOHKPETHOIO MiANpPUEMCTBA, ycCTa-
HOBH, oprani3zaiii. [{e mepekonye Hac y mymiii
npo Te, IO IOKTPUHA TPYIOBOrO mpasa 3 1i
OCHOBHHUMH IOJIOKEHHAMH H 171e5IMH, peatizyro-
YUCh Ha PIBHI JIOKAJTHHOTO PETYIIIOBAHHS, 3/IaTHA
NPUIIBUIIIATY TIpoIiecH pedopMyBaHHS TPYIO-
BOT'0 3aKOHO/IaBCTBa. BogHouac Taka peanizamis
cTtaHe e(eKTUBHIIIOW, SKIIO W Oe3mocepenHi
YYaCHHKH BiIHOCHH Yy c(epi mpaiii yCBiIOMISATH
CBOIO POJIb y CTBOPEHHI JIOKAJIbHUX TPYyAO-TIpa-
BOBHX HOpM. [liIBUIIICHHS TIPaBOBOi KYyJIBTYPH
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KO’)KHOTO OKPEMOTO Cy0’€KTa TPyIOBOTO IMpaBa
MiJBUIIYE IMOBIPHICTh 3aKJIAJCHHS MPABOBUX
171e¥, BUpOOICHUX TOKTPHUHOIO TPYIAOBOTO MPaBa,
B JIOKQJIbHI HOPMATHBHI aKTH.

[cTopuuni nepenymoBu (popmMyBaHHS TPYAO-
BOT'O 3aKOHOJIaBCTBA JIOBOJIAThH, IO BOHO CTBO-
PIOETHCS i THCKOM 00’ €KTHBHHUX MPHUYHUH, SIKI
3MYIIYIOTh CYCIIJIbCTBO HaJaTH MpPaBOBOi per-
JlaMeHTaIlll TOBEIIHIIl YYacHUKaM BIJTHOCHH
y ctepi mpami. Y cydacHUX yMOBaxX PO3BHUTKY
VYkpainu 3HaYHA YaCTUHA MPOTAJIUH TPYAOBOTO
3aKOHO/IABCTBA HE 3alOBHIOETHCS 3aco0aMu
JIOKAJIbHOTO PETYJIIOBaHHS, a 1Ie HE BiIIMOBiAae
HasBHI{ IOKTPUHI TPYJOBOTO MIpaBa, aJ)ke caMe
BOHA TIOKa3ye CrocoOu i 3aco0u HEKOHE K-
THOTO PO3B’si3aHHSA TpoliieM y cdepi mpaiii.
HeBinmoBiAHICTh JIOKAJBHOTO PEryJIOBAHHA
Mpani OCHOBHUM JOKTPUHAJIbLHUM MOJOKEHHSIM
HETaTHMBHO MO3HAYAETHCS HA CTAaHI 3aKOHHOCTI
il mpaBomnopsaKy y cdepi mpari, a e nepexo-
HYy€ HAacC B TOMY, III0 PO3B’sI3aHHA I1i€T TpoOaeMu
3HAXOAMTHCA B TPSAMIN 3aJIKHOCTI BiJ piBHA
paBoBOi OOI3HAHOCTI H MPaBOBOi KyJIBTYpH
MpaIiBHUKIB.

«B ymoBax minoOamizamiifHMX Ta iHTerpa-
LHIMHUX TpOLEeCiB, 30JIMKEHHS Ta KOHBEPreHIIT
CyYacCHHUX MPABOBUX CHCTEM BiJI0yBA€THCS B3a-
€M030araueHHsi IPaBOBUX JTOKTPHUH. BaxximBo
3a3HAYUTH, U0 B OyIb-SAKIM JOKTpUHI 3aKia-
JNeHO crnenu(iuHui «TeHeTHYHUN KO, IO
BIIPOJIOBXK TPUBAIOTO 4Yacy (opmyeTbes mix
Ji€10 PI3HUX YMHHUKIB: COL1AIbHO-EKOHOMIYHI1
YMOBH JKHTTSl CyCIUJIBCTBA, HAYKOBO-TEXHIY-
HUW TIPOTpeC, PO3BUTOK JYXOBHOCTI W KyJb-
Typu, B TOMY 4YMCIi IpaBoBOi. Y 3B’S3Ky 13
UM MeEXaHIYHE KOIIIOBAaHHS €JIEMEHTIB 1HO-
36MHUX JOKTPHUH, SIKi HE BIIUCYIOTHCS B IEH
KOJI, YaCTO BUSBISETHCS HE TIIBKU HEC(HEKTUB-
HUM, a i HaBIiTh MWKiTUBUM» ! . JIJIsT TPy10BOTO

" Cemenixin 1.B. TeopeTndHi acmektd pO3yMiHHs IIpa-
BOBOI JOKTpUHU. [Ipobnemu 3axomnocmi. 2019. Ne 145.
C.36-50. C. 38.
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mpaBa I TBEP/DKEHHS € JOCUTh aKTyaJbHUM,
aJpke MEXaHIUYHE MEePEeHECEHHS €BPOINEHChKHUX
Yd MDKHApPOJHHMX CTaHAAPTIB y HalllOHAJIbHE
3aKOHOJIaBCTBO HE J1aCTh 0A)KaHOTO Pe3yabTary
yepe3 Te, 110 MPaBOBE PEryIlOBaHHS Oyne He
MOBHUM 0€3 HaJIe)KHOTO JOTOBIPHOTO O(opM-
JeHHS yMoOB mpami. JoKTpuHa TpYIOBOTO
IpaBa YiTKO BHUCIJIOBIIOE€ BUMOTY 10 00OB’si3-
KOBOCTi JIOTOBIPHOTO ¥ KOJIEKTHBHO-JOTOBIp-
HOTO PETYJIIOBaHHS BIHOCHH Yy cdepi mparii.
Hamri 3apyOikHiI KOJeTH MO HOPMOTBOPEHHIO
BXKE TPUBAJIHMH 9ac 3aCTOCOBYIOTh IHCTPYMEHTH
JIOTOBIPHOTO PETYJIIOBAHHS MPOIECY Ipaili.
Ha nportuBary npomy Bcymneped AOKTPHHI TPY-
JIOBOTO TIpaBa B YKpaiHi piBeHb JOTOBIPHOTO
H  KOJNEKTHBHO-JOTOBIPHOTO  pEryJIIOBaHHS
mpaii € HEJOOIIHEHUM W Manoe(peKTHBHUM,
TOMY MEXaHIYHE TIIEPEHECEHHS B CHCTEMY
HAIlIOHAJIBHOTO  3aKOHOAABCTBA  IMPAaBOBHX
MojieNield TIPaBOBOTO pEryalOBaHHS Mpaii Ha
MiJICTaBl TPYIOBOTO JOTOBOPY € HE TUIHKH HE
e(heKTHBHUM, a ¥ TaKUM, IO CTBOPIOE TOIAT-
KOBI ITPOOJIEMHU B TOCATHEHHS IPOTHO30BAHOTO

XapakTepy B TPYAOBHUX MPABOBIAHOCHHAX.
BucHoBku

JlokTpuHa TpyAOBOrO IMpaBa, Oe3MepeyHo,
31aTHA BHCTYINATH JDKEPEJIOM IpaBa HE TLIbKH
Ha PIBHI IIEHTPATI30BAaHOTO PETYIIOBAHHS IMpalli
i y mpaBO3acTOCOBHIN isIILHOCTI, IO peai-
3y€ThCsl OpraHaMM Cy/OBOi BJaay, a i Ha piBHI
JIOKaJbHOIO PEryJIIOBaHHsS Yepe3 KOJIEKTHBHI
yroau ¥ JOTOBOpU W TPYHAOBiI JOTOBOpU (KOH-
TpakTu). JIOKTpHHA CTBOPIOE YMOBU JUIs O(iLliii-
HOTO IOPUIUYHOTO O(OPMIICHHS 3arajlbHOBU3HA-
HUX TIOIVISIIB, 11€H, [JIeH, 3aBaHb, IPUHITUIIIB
1 GyHKLIH TPYyIOBOTO MpaBa.

JlokTpuHa TpPyZOBOTO TpaBa MOXe (Mae)
BUCTynaTu OaszucoMm uisi: (GopMyBaHHS Jep-
KaBHOI MOJITUKH y cdepl mpaii; yI1oCcKoHa-
JICHHSI YMHHOTO 3aKOHOJIaBCTBa IPO IMpallo;
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MOCUJICHHSI JIOKAJBHOTO (KOJEKTHBHO-OTO-
BIpHOT0) i JAOTOBIPHOTO PETyIIOBAHHS BiJHO-
cUH y cdepi mpaimi; po3B’s3aHHSA CyNepeuoK
MDK TpaIiBHUKOM 1 pOoOOTOJABIEM y MeKax
JOCYOBOTO BpETYIIOBaHHS CIIOPY; PO3B’s-
3aHHSA IOPUAWYHUX (CYJOBHX) CIIpaB, /¢ 3Ha-
XOIATHCA NPOTAJINHU; YCYHEHHS CyIepedHO-
CTEH y 3aKOHOMABCTBI W MiJ 4Yac TIIyMadyCHHS
HOPM TPYAOBOTO MpaBa; MpaBopeaizalii npas
1 coliaJIbHO-EKOHOMIYHHMX I1HTEpECiB MpalliB-
HUKIB 32 JIOIOMOTO0 3aCTOCYBaHHS BUpOOIIe-
HUX JOKTPHUHOIO MPAaBOBUX aKCiOM, MPaBOBUX
¢IKIiN, MTPAaBOBUX KOHCTPYKIIH, MPE3yMIIIiH,
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MPAaBOBUX TPCIOAMIIINA, MPABOBUX MO3HININ
TOIIO.

JloKTpHrHA TpPYyIOBOTO TpaBa BHUCTYIIAE JHKe-
peroM TpaBa, PO3KPUBAIOUM BOAHOYAC YCi
3aKOHOMIPHOCTI PO3BUTKY BIITHOCHH Yy cdepi
mpani Ha OCHOBI KOHIENTYaJbHUX IPaBOBUX
i71e#, € AIEBUM 1HCTPYMEHTOM, SIKHU CITPHSIE HE
JIMIIE YKPIMJICHHIO BEPXOBEHCTBA MpaBa i CTaHy
3aKOHHOCTI y cdepi mpaii, a W YKpIiIJICHHIO
CHPaBEIIMBOCTI 3a/UIsl JOCATHEHHS LJIeH Tmpa-
BOBOT'O (IIEHTPaJII30BaHOTO 1 JIOKAJIILHOTO) pery-

JIIOBaHHS BITHOCHH y cepi mpaiii.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/21

WWW.UNI-GOETTINGEN.DE/REOS



Pokrovska Anastasiia Implementation of self-help and jurisdictional protection...

Implementation of self-help and jurisdictional protection of rights by satisfying the
claims of a mortgagee by means of foreclosure on the mortgaged property in Ukraine

Pokrovska Anastasiia
Postgraduate Student at the Civil Law Department Ne [
Yaroslav Mudryi National Law University, Ukraine

This article explores two forms of protection of rights: jurisdictional form of protection of rights
and self-help enforcement, through the example of foreclosure on mortgaged property. It is indicated
that the mortgagee has the possibility of enforcing its claims against the mortgaged property if
the mortgagor is in breach of its obligation, either through an appeal to a court or indirectly through
the use of self-help enforcement. The author uses the mortgagee enforcement agreement as a tool to
enforce the jurisdictional protection of rights and self-help by the mortgagee.

An important provision emphasised by the author is that the procedure for enforcing a mortgage
shall be the discretion of the mortgagee. This is why the article focuses on comparing the proposed
forms of protection, in order to identify the advantages and disadvantages of each of them. It is
stated that as a general rule, foreclosure on the mortgaged property based on a court order shall be
carried out in a compulsory manner through an open auction. However, a review of court practice
suggests that there are other ways that can be used by courts in such cases. In particular, the court
may allow the mortgagee to sell the mortgaged property to any buyer in case this method of disposal
was not specified in the agreement between the parties, which, according to the Law of Ukraine “On
Mortgage”, is characteristic of out-of-court settlement.

The author notes that mortgagee can protect its rights by obtaining a notarial writ of execution,
which is regulated by Ukrainian law in great detail and does not require detailed interpretation.

Since it is a well-established view in Ukraine that the primary form of protection is an appeal to
ajurisdictional body, the author pays particular attention to out-of-court settlement as a less researched
but promising phenomenon. Analysis of the provisions of the Law of Ukraine “On Mortgage” suggests
that out-of-court settlement of disputes concerning the satisfaction of mortgagee’s claims in the form
of self-help is an efficient and effective remedy.

The article focuses on the fact that a clause concerning the ability of the parties to mortgage
relationship to be foreclosing on the mortgaged property shall be contained in the agreement in
the form of an enforcement clause of a mortgage agreement or by entering into a separate agreement
for satisfaction of claims of the mortgagee. In cases where there is no such enforcement clause or such
agreement has not been concluded, the protection of mortgagee’s rights shall be exercised exclusively
in a jurisdictional form.

The study shows that the most effective and efficient form of securing the mortgagee’s claims
among the analysed ones is the self-help by the mortgagee in the form of self-help enforcement by
exercising its right to foreclose on the mortgaged property.

The research is prospective in approving the idea of the creditor exercising its right to mortgage by
means of foreclosure on the mortgaged property under an enforcement agreement as a means of self-
help in the contractual relationship.
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Introduction

The legislation of Ukraine provides for two
forms of protection of civil rights: jurisdictional
and  non-jurisdictional  (self-help).  The
jurisdictional form is mediated by procedural
rights and duties, arising within the specific
procedurallegalrelationships,andinvolvestheuse
of remedies by legal authorities. In turn, self-
help is implemented through the use of methods
of protection which an entity can implement on
its own, without resorting to the jurisdictional
authorities. As a general rule, protection
of infringed rights and interests of individuals
shall be pursued in a judicial procedure and,
accordingly, the jurisdictional protection shall
be the prevailing form of protection. However,
in the current environment, self-help is a viable
alternative, providing parties with the ability to
quickly and effectively protect their rights.

The purpose of this article is to investigate
the procedure for enforcing mortgage within
the limits of self-help and the jurisdictional form
of protection of rights in Ukraine.

Presentation of the main material

The Law of Ukraine “On Mortgage” dated
05.06.2003" defines mortgage as a type security
of obligation with immovable property, which
remains in the ownership and possession
of the mortgagor. But in the traditional sense,
mortgages are understood as the mortgage
of real estate (mainly land plots and buildings)
for the purpose of obtaining a mortgage loan, as
well as the mortgage loan fee and pledge®. The

"On Mortgage: Law of Ukraine, dated 05.06.2003,
No. 898-IV. Bulletin of the Verkhovna Rada of Ukraine.
2003. No. 38 Art. 313.

% Kizlova O.S. Pledge in the Ukrainian civil law (conceptual

framework and legal nature): author’s abstract ... D.Sci.Jus.
Odesa, 2011. p. 38.
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purpose of a mortgage as a means of securing
an obligation is to encourage the other party
to fulfil its obligation properly and to provide
a means of “protection” through the encumbered
property in case of a breach of obligations by
the counterparty.

Thus, the Law of Ukraine “On Mortgage”
dated 05.06.2003, provides that if the mortga-
gor violates the obligations set forth in
the mortgage agreement, the mortgagee shall
have the right to demand premature performance
of the main obligation and, if it is not performed,
to foreclose on the mortgaged property, unless
otherwise provided for by law. The grounds
for this method of satisfying the claims
of the mortgagee can be as follows: court
ruling, notarial writ of execution or contract for
the satisfaction of the mortgagee’s claims.

The procedure for enforcing a mortgage shall
be at the discretion of the mortgagee, which
is logical and come in line with the principle
of free exercise of material and procedural rights
by the parties to legal proceedings. Therefore,
it seems necessary to examine each method
of foreclosure in order to identify their specific
features and to understand which enforcement
procedure is the most efficient and expeditious.

Asageneral rule, foreclosure on the mortgaged
property based on a court order shall be carried
out in a compulsory manner through an open
auction. The procedure for the foreclosure
on the mortgaged property is stipulated in
Art. 51 of the Law of Ukraine “On Enforcement
Proceedings”, dated 02.06.2016.* It is stated that
the foreclosure on mortgaged property shall be
performed with due regard to the provisions

>On Mortgage: Law of Ukraine, dated 05.06.2003,
No. 898-IV. Bulletin of the Verkhovna Rada of Ukraine.
2003. No. 38 Art. 313.

4On Enforcement Proceedings: Law of Ukraine, dated
02.06.2016, No. 1404-VIII. Bulletin of the Verkhovna Rada of
Ukraine. 2016. No. 30 Art. 542.
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of the Law of Ukraine “On Mortgage”, which
stipulates that if the court approves the request
to enforce the mortgaged property, the court
decision shall include:

1. The method of disposal of the mortgaged
property. However, if the court determines
the method of disposal of the mortgaged
property as public auction, the price
of the mortgaged property shall not be specified
in the court ruling and shall be determined
upon its execution at a level not lower than
the usual prices for this type of property based
on the appraisal, performed by the appraiser or
an independent expert at the property appraisal
stage during the performance enforcement
procedures;

2. The total amount of the claim and all its
components payable to the mortgagee from
the price of the mortgaged property;

3. Description of the immovable property to
be used to satisfy the claims of the mortgagee;
measures to ensure that the mortgaged property
is preserved or managed for the period prior to
its disposal (if necessary);

4. Priority and amount of the claims
of other creditors to be satisfied from the price
of the mortgaged property.

Simultaneously with the decision to enforce
the mortgaged property, the court shall, based
on the mortgagee’s submission, decide on
the eviction of the inhabitants for reasons
provided for by law, if the mortgaged property
is a residential building or a residential property.

Although Ukrainian legislation stipulates
that the court recognizes public auction as
a method of disposal of the mortgaged property,
the court practice indicates that there are other
ways to be used by the court in such cases. In
particular, the court may allow the mortgagee
to sell the mortgaged property to any buyer in
case this method of disposal was not specified
in the agreement between the parties, which,
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according to the Law of Ukraine “On Mortgage”,
is characteristic of out-of-court settlement.

Thiscanbeseenfromtheanalysisofthe Supreme
Court’s’ judicial practice where the court ruled
that the foreclosure on the mortgaged property
by establishing the mortgagee’s right to sell
the mortgaged property in its own behalf to any
person under a sale and purchase agreement in
the court decision, is only possible if the parties
to the mortgage agreement have not provided
for this method of securing the mortgagee’s
claims in the contract for satisfaction
of the mortgagee’s claims or in the enforcement
clause, which is equivalent to such an agreement
in terms of legal consequences. If the parties
to a mortgage agreement have stipulated such
method of securing the mortgagee’s claims in
the enforcement agreement or in the enforcement
clause, the claims for foreclosure onthe mortgaged
property by establishing mortgagee’s right to sell
the mortgaged property in its own name to any
person under a purchase and sale agreement in
the court decision shall not be an appropriate
way of protection®

The latter clearly indicates that mortgagee’s
right to sell the mortgaged property on its own
behalf to any person under a purchase and sale
agreement may be exercised by the mortgagee
independently, withoutrecourse to the jurisdictional
authorities, as it is a means of self-help.
At the same time, if this method of protection is
not stipulated in the enforcement agreement or
in the enforcement clause to the mortgage agree-
ment, the court may declare it to be an appropriate
way of disposal of mortgaged property and use it
instead of conducting a public auction.

> Resolution of the Supreme Court of Ukraine dated
March 18, 2020, (Case No. 755/15734/16-u). URL: http://
reyestr.court.gov.ua/Review/88495029.

® Decision of the Grand Chamber of the Supreme Court of
Ukraine dated 29.05.2019 (Case No. 310/11024/15-11). URL:
https://verdictum ligazakon.net/document/82703516.
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Thelaw of Ukraineregulates the enforcement
of mortgage by a notarial writ of execution
in great detail. According to the Rules on
Notarial Practice of Ukraine, a notary shall
issue a writ of execution if the submitted
documents confirm the indisputability of debt
or other liability of the debtor to the claimant
and provided that no more than three years
have elapsed since the right to claim has
arisen, and no more than one year have elapsed
for relations between enterprises, institutions
and organisations.’

A more interesting and less regulated
procedure is the procedure for out-of-court
settlement of enforcement of mortgaged
property. The Ukrainian Law “On Mortgage”
grants the parties to a mortgage agreement
the right to enforce the mortgaged property by
way of out-of-court settlement of foreclosure
based on the enforcement agreement. The
provisions of the enforcement agreement, which
have been enshrined in Art. 33, 36, 38 of the Law
of Ukraine “On Mortgage”, require scientific
justification in terms of the possibility of using
the enforcement agreement as a tool for self-help
in contractual relations.

The Civil Code of Ukraine enshrines
the right of an individual to freely choose
and use the means of self-help that may be
provided for in a contract or by law. The Code
does not contain a list of such means of self-
help, which leads to scientific discussions on
the classification of certain legal constructions
as means of self-help, including types
of security for obligations.

O.P. Sergeev understands protection methods
as material and legal enforcement measures
enshrined in law, which are used to restore

7 Regulation on the procedure for notarization by the
notaries of Ukraine, approved by the order of the Ministry of
Justice of Ukraine of 22.02.2012 No. 296/5 Official Gazette of
Ukraine. 2012. No. 17 Art. 632.
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(recognise) the violated rights and to influence
the offender®. Accepting the proposed view, it
is necessary to add that there are various ways
of protecting rights in modern civil law, which
are used by parties to contractual relations within
various forms of protection.

Thus, the current legal literature suggests
the possibility of wusing securities for
obligations as a means of remedy. Particularly,
I.Y. Puchkovska notes that the types of security
shall be established in the event of a possible
breach of the secured obligation by the debtor.
Thus, the types of security are “triggered”
precisely when rights are violated, protecting
the interests of the creditor. The very possibility
of their implementation, especially by means
of foreclosure on mortgaged property, has
an incentive effect on the debtor, thereby
encouraging the debtor to fulfil the secured
obligation in due time. This is why the researcher
considers the security function to be the primary,
basic function of the types of enforcement’.

As a means of protecting rights, types
of enforcement can serve as means of protection
both within the jurisdictional
of protection of rights and within
help.

framework
self-
When enforcement actions, such as
encumbrances (mortgages), are implemented out
by individuals on their own, without recourse
to jurisdictional authorities, i.e. within a non-
jurisdictional form of protection, the point is
about their implementation as a means of self-
help enforcement of creditor’s rights.

Self-help enforcement is understood by

domestic law as the use of countermeasures

8 Civil Law: textbook, vol. 1, edited by Yu.K. Tolstoi,
A.P. Sergeev Moscow, 2005 p. 765.

? Puchkovska LY. On the ways of enforcing obligations as
a means of protection. Bulletin of Bryansk State University.
2012. URL: https://cyberleninka.ru/article/n/o-sposobah-
obespecheniya-ispolneniya-obyazatelstv-kak-sposobah-
zaschity/viewer
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which are not prohibited by law and which do
not conflict with the moral principles of society.
The essence of the right to self-help enforcement
is that in the event that an individual’s rights or
legitimate interests are violated or threatened,
he or she shall be entitled to take such action
independently, without recourse to the competent
authorities, as may be necessary to prevent or
remedy an infringement of his or her rights or
legitimate interests, within the limits established
by law or by an agreement.

The Law of Ukraine “On Mortgage” provides
that mortgages may serve as a means of self-
help enforcement under contractual relations in
the event that a person, whose rights have been
violated, exercises the right to the encumbered
property independently, without recourse to
the jurisdictional authorities. This option is
granted to the creditor being the mortgagee if
the parties to the mortgage relationship have
reached an agreement to enforce the mortgaged
property in case of mortgagor’s breach
of an obligation secured against the mortgaged
property by entering into an enforcement
agreement.

Before  proceeding to the analysis
of the provisions of the law relating to a
mortgagee’s enforcement agreement, a distin-
ction must be made between the “remedy”
and “instrument” of protection in order to prevent
them from being similized in the future. Based
on the meaning of the term “remedy”, it should
be noted that a remedy is defined as a means,
mechanism, etc., required for the implementation
of something, for a certain activity; something
which serves as a tool in a certain task'®. Thus,
the legal literature suggests that the means
of self-help should be understood as specific
instruments (tools, objects, implements) that can

10 Comprehensive Explanatory Dictionary of the Modern
Ukrainian Language: 250 000 / comp. and ed. V.T. Busel.
Kyiv - Irpin: Perun, 2005. p. 1728.
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be used for the self-help enforcement of one’s
rights, freedoms and legitimate interests''.

It is understood that the means of self-
help in such a case shall be certain factual
actions or material objects by means of which
the implementation of the person’s remedies
of self-help is ensured. We believe that
the exercise of mortgagee’s right as a creditor
through the foreclosure on the mortgaged
property is a means of self-help enforcement,
while the instrument or tool of self-help
enforcement, due to the creditor’s using
this means of protection, is a contract for
the satisfaction of the mortgagee’s claims.

A clause on the possibility for the parties to
a mortgage relationship to enforce the mortgaged
object must be included in the contract. This can
be done in the form of a clause to the mortgage
agreement or by entering into a separate
enforcement agreement, which shall be subject
to compulsory notarial certification. In cases
where there is no such enforcement clause or such
agreement has not been concluded, the protection
of mortgagee’s rights shall be exercised exclusively
in a jurisdictional form.

The enforcement agreement specifies
the possible ways of foreclosing the mortgaged
property. If the agreement provides for certain
methods of foreclosing the mortgaged property,
the parties shall not be deprived of the right to
use other methods established by law'?.

The agreement between the parties to
resort to extra-judicial settlement in case
of foreclosure on the mortgaged property shall
be contained in the enforcement agreement

! Ivanova A.A. Self-help enforcement as a legal security
tool. Bulletin of the Nizhny Novgorod Academy of the
Ministry of Internal Affairs of Russia. General theoretical and
historical problems of the legal science and practice. 2014.
No. 4 (28). p. 29-34

20n Mortgage: Law of Ukraine, dated 05.06.2003,
No. 898-1V. Bulletin of the Verkhovna Rada of Ukraine.
2003. No. 38 p. 313.
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or in the relevant enforcement clause of the
mortgage agreement, as appropriate, and shall
provide for:

1) the possibility of transferring ownership
of the mortgaged property to the mortgagee in
exchange for fulfilment of the main obligation;

2) mortgagee’s right to sell the mortgaged
property to any person in its own name under
a sale and purchase agreement.

Let’s look at the ways of enforcing the mort-
gage stipulated in the legislation in view of their
role in exercising the right to self-help enforcement.

Thus, the first option for the mortgagee could be
to enforce the claim secured against the mortgage
by acquiring the title to the mortgaged property.
In this case the legal basis for the registration
of mortgagee’s right of ownership of real
property being the mortgaged property shall
be the mortgagee enforcement agreement or
the relevant enforcement clause in the mortgage
agreement, which is equivalent to such
an agreement in term of its legal implications
and involves the transfer of the ownership
of real property to the mortgagee in exchange for
fulfilment of the main obligation.

The mortgagee enforcement agreement or
themortgageagreementcontaininganenforcement
shall be the documents certifying
the transfer of ownership of the mortgaged
property and shall constitute the basis for entering
the relevant information into the State Register

clause

of Proprietary Rights to Immovable Property. The
mortgagee’s right of ownership of the mortgaged
property shall in such a case arise at the moment
of state registration of the mortgagee’s title to
the mortgaged property'>.

The Law of Ukraine “On Mortgage”™ stipulates
that the mortgagee shall take possession
of the mortgaged property at the value determined

3 0On Mortgage: Law of Ukraine, dated 05.06.2003,
No. 898-1V. Bulletin of the Verkhovna Rada of Ukraine.
2003. No. 38 p. 313.
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by the appraiser at the time of taking possession. If
the mortgagee gains possession of the mortgaged
property, the mortgagee shall pay to the mortgagor
theexcess 0of90 per cent of the value of the mortgaged
property over the amount of the mortgagee’s claims
secured against the mortgage.

The mortgagee’s security agreement allows
the mortgagee to self-protect its rights by taking
possession of the mortgaged property, which is
fully in line with the legal nature of self-help
enforcement.

In turn, the right of the mortgagee to sell
the mortgaged property to any purchaser
can be exercised either by a court order or
by an enforcement agreement (or a similar
enforcement clause in the mortgage agreement).

If the mortgagee enforcement agreement
entitles the mortgagee to sell the mortgaged
property to any purchaser, such agreements
shall be endorsed in accordance with the general
rules for the endorsement of agreements on
the alienation of items of immovable property.
In order to notarize such an agreement,
the mortgagee shall notify the mortgagor and all
parties, having registered rights or claims to
the mortgaged property in accordance with
the procedure established by law, of the intention
to enter into a purchase and sale agreement
in writing not later than thirty days prior to
the conclusion ofthe purchase and sale agreement.
The mortgagee shall provide the notary
with documentary evidence confirming that
the persons having registered rights or claims
to the mortgaged property in accordance with
the procedure established by law have been
informed, in accordance with the information
from the State Register of Proprietary Rights to
Immovable Property'*.

!4 Regulation on the procedure for notarization by the
notaries of Ukraine, approved by the order of the Ministry of
Justice of Ukraine of 22.02.2012 No. 296/5 Official Gazette of
Ukraine. 2012. No. 17 p. 632.
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The mortgagee shall exercise its right to
sell the mortgaged property and conclude
a purchase and sale agreement on its own behalf,
without requiring an additional authorisation
from the mortgagor to do so. This right shall
arise directly from the mortgagee enforcement
agreement. In such a case, it is not the owner
of the property or its representative who is a party
to the sales agreement, but the mortgagee, acting
on its own behalf.

Along with the conclusion of the mortgagee
enforcement agreement, the mortgagor (bailor)
shall submit to the mortgagee (creditor)
the documents establishing the title to the real
estate to enable the latter to protect its rights
in case of default or improper fulfilment
of the mortgagor’s obligation by concluding
a purchase and sale agreement for the mortgaged
property.

Since under the general rule the right to
sell the goods shall be vested in the owners
of'the goods, in this case the sale of the property
by the mortgagee is an exception to the rule,
the possibility of which is established by
the Law of Ukraine “On Mortgage”. By their
legal nature, the relationship arising between
the mortgagee lender (concurrently the seller
under the sales agreement), the mortgagor
debtor and the buyer shall be a relationship
of mediation. This follows from the fact that
the mortgagee as a seller under the sales contract
acts in its own name, which is characteristic
of mediation relationship, rather than in
the name of the mortgagor owner, which is
the case for agency relationship. The mortgagee
enforcement agreement or an enforcement
clause in the mortgage agreement containing
such an extra-judicial means of foreclosure
as the mortgagee’s right to sell the mortgaged
property to any person in its own name should
be treated as a document giving the mortgagee
the appropriate amount of power to enter into
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a sale and purchase agreement in its own
name'.

After satisfying its claim, the mortgagor shall
also return the difference in the value of property
that was disposed of under a sale and purchase
agreement to the mortgagor.

Also, as well as transferring the right
of ownership of the mortgaged property to
the mortgagee in exchange for fulfilment
of the main obligation, the mortgagee’s right to
sell the mortgaged property to any person under
anenforcementagreement between the mortgagor
and the mortgagee means the creditor’s exercise
of its right to protection in a non-jurisdictional
form.

Conclusions

The results obtained indicate that foreclosure
onmortgaged property may beimplementedbased
on a court decision, notarial writ of execution or
a mortgage enforcement agreement (relevant
enforcement clause to the mortgage agreement).
At the same time, while the lawful right to
foreclose by means of a court

decision or a notary writ of execution
is sufficiently regulated by Ukrainian law,
the provisions related to mortgagee enforcement
agreement (enforcement clause in a mortgage
agreement) require additional clarification. The
results obtained indicate that the mortgagee
enforcement agreement or the respective
enforcement clause in a mortgage agreement are
effective tools for the creditor (mortgagee) to
exercise its right to foreclose on the mortgaged
property through self-help enforcement, i.e.,
to exercise it in a non-jurisdictional form
of protection of rights, as evidenced by
numerous materials. Due to this legal instrument,

15 Khodyko Yu.Ye. Foreclosure on the mortgaged property
in a contractual manner. Scientific Bulletin of the Uzhgorod
National University. Law Series. 2015. No. 30. P. 162-166.
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if a mortgagor violates the main obligation

secured against the mortgaged property

or if the mortgagor violates the terms
of the mortgage agreement, the mortgagee
(creditor) may effectively protect its rights by
means of foreclosure on the mortgaged property.
Giving the creditor, being also the mortgagee,
this option by means of an agreement between
the parties to the mortgage relationship not
only protects private interests, since the parties

can independently and expeditiously protect
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their rights, but it also protects public interests
by considerably reducing the load on the court
system in terms of hearing mortgage foreclosure
cases. This is why we believe that the most
effective mortgagee’s self-help enforcement
is the exercise of its right to foreclose on
the mortgaged property, which must be provided
for in the mortgagee enforcement agreement (or
a similar enforcement clause in the mortgage

agreement).
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