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Ways to improve legal education and culture
of youth in the conditions of martial law in Ukraine

Gorinoy Pavlo

Candidate of Juridical Sciences,

Honored Worker of the Social Sphere of Ukraine,

Acting Director of the Educational and Scientific Institute of Law,

Associate Professor at the Department of Jurisprudence and Branch Legal Disciplines
Mykhailo Drahomanov Ukrainian State University, Ukraine

The relevance of addressing the topic of legal education is due to the need to increase the
level of legal education and culture of society as a basis for building a democratic, social and
legal state in the conditions of martial law and post-war recovery of Ukraine. We believe that in
times of military threats, the motivation to increase the level of legal education activities of higher
education institutions increases.

Current directions in the activities of universities are the combination of legal education
with informational education, regarding countering challenges of an informational nature during
military aggression with the involvement of scientific, research and practical resources.

It should be noted that as a result of the military operations, the citizens of Ukraine were moved
outside the territory of their residence, and therefore situations arose that required addressing the
relevant state bodies, and therefore the relevant legal knowledge.

The purpose of the article is to research ways to improve legal education and culture of youth
in the conditions of martial law and the subsequent recovery of Ukraine.

The author came to the conclusion that legal education, which is based on legal education,
cannot be separated from the national-patriotic education of young people, but should be carried
out comprehensively and on a systematic basis. They believe that in an expert environment,
coordinated work by educational institutions, state bodies and the public should be carried out to
improve the level of information hygiene and information culture of young people in a complex
with legal education measures.

We believe that the most important factor in the formation of a high level of legal culture of
young people is “legal comprehensive education”, which can be carried out through a network
of educational institutions, public organizations, various volunteer projects, professional
organizations, legal institutions, human rights centers, law enforcement agencies, etc., which will
enable to form an active civic position.
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Hlasxu mixBUIIIEeHHSI TPABOBOI OCBITH Ta KYJbTYPH MOJIOI
B YMOBaX /il BOECHHOI0 CTaHy B YKpaiHi

TI'opinos Ilaeno Banepiiiosuu
KaHOUuOam ropuouUdHUX HayK,

3acayaHcenuli npayieHux coyianvhoi cghepu Yrpainu,

8.0. Oupexmopa
Hasuanvno-naykosoco incmumymy npasa,

odoyenm xkagheopu npasosHa8CmMea ma 2any3e8ux IPUOUUHUX OUCYUNILIH
Yxpaincovroeo oepocasnoeo ynisepcumemy imeni Muxaiina /{pacomanosa, Yxpaina

Beryn. Posb npaBoBHX 3HaHb, PABOCBIIOMO-
CTI Ta IPaBOBOI KyJIETYPU MOJIOJII B yMOBaX BIHCBKO-
BUX BHKJIMKIB 3pOCTA€, OCKUIBKH 11€ 0a30Bi LIHHO-
CTi, Ha IKUX (POPMYETHCSI TTOBara Jio pasa, 710 CBO€T
barbkiBIIMHM, ATPIOTU3M, JJOOPOUECHICTH Ta Kep-
TOBHICTb, aJKe JIUIIIE 3aB/SIKH CTIHKOCTI TPpOMa/IsIH
Ykpainu, My>KHOCTI i1 HE3JTaMHOCTI CBOIX 3aXHCHH-
KiB HaIlla Jiep>kaBa 3yMijia POTHCTOSTH BOPOTY Ta
MPOZIOBXKYE BIJICTOIOBATH CBOIO TEPUTOPIIO.

CporomHi MOXeEMO KOHCTaTyBaTH aKTHBHE
3BEpHEHHS JI0 MOTPed MPAaBOBOTO PEryIIOBAHHS
11010 MpaB BHYTPIIIHBO MEPEMILIEHUX 0ci0,
YMOB TIEPETHHY KOPJOHY, MOOLII3aIlli, TUTAHHS
MIPABOBOTO pearyBaHHs IIOJ0 iH(OpMAiiHUX
3arpo3 ToIIoO.

Kpim TOTO, Bi3HAYMMO, 110 3BEPHEHHS 10
TEMATUKHU JOCIIKEHHS 00yMOBIIEHE OTPE00I0
M1JIBUIIICHHS PiBHS IPABOBOI OCBITH Ta KyJAbTYypHU
CYCHUIBCTBA SIK OCHOBH TIOOYJOBU JIEMOKpATH-
HO{, COLIaJIbHOI Ta MPABOBOI AEP>KaBU B yMOBaX
BIJIHOBJIEHHSI TIOBOEHHOI YKpainu. Tak, y momno-
xeHHsX HamioHanbHOI mporpamMu MpaBoBOL
OCBITH HACEJICHHS 3a3HAYEHO, II0 CTAHOBIICHHS
VYKkpainu K JeMOKPATUYHOI, TPABOBOI JIEp’KaBH,
(dbopMyBaHHs 3acaj TPOMAJSHCHKOTO CYCITib-
CTBa 3YMOBIIIOIOTh HEOOXIIHICTH TiABHUILEHHS
PiBHS MPaBOBOT KYJIBTYPH HACEIICHHS .

! TIpo HamioHanbHy mporpamy MpaBOBOI OCBITH

HaceneHHs: Yka3 Ilpesupenra VYkpainu Bin 18 >KOBTHA
2001 p. N2 992/2001. Bioomocmi Bepxoernoi Padu Yxpainu.
URL.: https://zakon.rada.gov.ua/laws/show/992/2001#Text
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[loromxyemoch, 1O  «HOAIl  JIFOTOTO
2022 poxky Ta MOBHOMACIITaOHI BIACHKOBI i
yHeple 3a pOKU He3aJIeKHOCTI YKpaiHH BHCBIT-
JUIUM W 3arocTpWiIM HU3KY MpobieM, mHocra-
BUBILY NIEPE]] IEP>KABOIO 1 CYCIUIBCTBOM YHMAJIO
BUKJIMKIB, SIKI HE OTPUMAJH MPOTATOM LIHOTO
4yacy HaJeXHOI yBaru Ta MaroTh OyTH BHUPIIICHI
K y KOPOTKOCTPOKOBIH, TaK i JIOBTOCTPOKOBIi
nepcnektuBi». Cepen iHIIOro, #xeTbcst mpo
3a0e3IedeHHs 14€0JIOT1YHOl CKJIaI0BOI HaIlio-
HaJIbHOT Oe3rneku, ajpke (opMyBaHHS MOTHBALIi
HE JIMILE MPaBOMIPHOI, a i MaTpiOTUYHOI MOBe-
JIHKY TPOMaJsH Ma€ HaJ3BUYAHO BaXKJIMBE
3Ha4YEHHS Ui 3100yTTs iepeMord i po30ynoBH
JepKaBH>.

Bigznaunmo, mo VYkpaiHa Hapasi CTiiiko
IPOTUCTOITH BOPOTY Ha BIHICHKOBOMY, €EKOHOM14-
HOMY Ta TyMaHiTapHOMY (PpOHTI, L0 Ja€ Ham
MIJICTaBH BXXE CHOTOJIHI JyMaTH PO CTPATETiio
MaifOyTHIX €KOHOMIYHHMX Ta COILIaJbHHUX TIepe-
TBOpPEHb B YKpaiHi, B TOMY YHCII B raily3i OCBITH
1 HayKH, aJpke MallOyTHE YKpaiHU B pyKax MOJIO-
IAX JIIOOEH, sIKi MalOTh BOJIOMITH HAJIEKHUMH
iHpopMaLiHHUMH, O€3MEKOBUMH Ta MPABOBUMHU

2 AKTyasibHI TIHTaHHS TPABOBOTO Ta MATPiOTHY-
HOTO BHMXOBaHHS 3400yBauiB BHIIOi ocBiTH 3BO 3i
crnenu(piyHUME yMOBaMH HaBYaHHS B YMOBax BOEH-
HOTO CTaHy: Marepiajii HayK.-TeOpeT. KOH(}., IPUCBAY.
Huro Hayku ta mam’sti C.M. Jlerymi (Kuis, 19 Tpas.
2022 p.) / peaxon.: C.JI. I'ycapes, C.C. UepHSIBCHKHIA,
H.M. Ilapxomenko Ta in. KuiB: Ham. akax. BHyTp.
copas, 2022. C. 15.
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3HaHHAMH. OKpeMo 3a3Ha4uMo, 10 HEOOXiITHO
MPOIpAIIOBaTH MEXaHI3MH Ta CTparTerii mpa-
BOBOTO DETY/IIOBAaHHS MOTHBAIlll MOBEPHEHHS
HAIIIo1 MOJIOAIL 10IoMy B YKpaiHy 3 TUX KpaiH, Je
IX IPUXUCTUIIN, Y IIOBOEHHUH Yac.

JlocnipKkeHHSAM THTaHb TMPABOBOi OCBITH
Ta KyJIBTYPH 3aiiMatoThCs K MpodiibHi (axis-
i-IOPUCTH, TaK 1 BUCHI 13 CyMDKHUX Tay3eil 5K
Megarorika, COLIONIOTisA, ICUXONIOTISA, MOJITONO-
ris, ¢izocodis Tomo. Cepen BETUKOI KUTBKOCTI
myOmikaliil HampaioBaHHS TaKMX BYCHHX, SIK:
O. Ckakyn, A. CkypariBcbkoro, C. CimBKH,
I. ik, H. VYxanoBoi, B. bposko, 1. Bapasn,
C. TonoBko, O. MakeeBoi momo ¢GpopMyBaHHS
MIPABOBOI KYJABTYPH CYCIIUILCTBA K BH3HAYATb-
HOTO YMHHHMKA CTAHOBJICHHS MPAaBOBOI JIepP:KaBU
B YkpaiHi. BusHatouu 3a3HaueH1 HampaioBaHHs
BarOMHMH, MO)XEMO KOHCTaTyBaTH, IO Cepes
HUX YUCEJIbHO IOMIHYIOTh Ti, TPEIMETOM TOCITi-
JOKeHb SIKUX € aHalli3 MOHATIMHUX 1 CTPYKTYp-
HUX €JIEMEHTIB IPaBOBOi OCBITH 1 KYJIBTYpHU SIK
MPABOBOTO SBUIIA, MPOTE 032 yBAarow 3aju-
MIAIOTHCS TUTAHHS 0COOMMBOCTEH (hOpMyBaHHS
MIPaBOBOi OCBITH Ta KYJIBTYPH B MOJIOADKHOMY
CEpeIOBHINi, B KOHTEKCTI MOCHJIEHHS BiiHU
B YkpaiHi. BoueBuiap, KpUTHUYHO Ba)JIMBUMHU
Oy/1yTh 3HaHHS II0JI0 OCHOBHUX 3aca/] MPaBOIIO-
PAIKY, TPAaBOCBIIOMOCTI, HalllOHAIBHO1 Oe3MeKn
i OOOpOHM KpaiHW, MHUTAHHS IIOJ0 OXOPOHH
Ta 3aXMCTy MPaB HA KOMII FOTEPHI TEXHOJOTII,
NpoTUIis Kibep3arpo3aMm, MeiarpaMOTHOCTI,
BOJIOHTEPCHKOTO PyXy Ta TYMaHITapHOTO TpaBa,
nuTaHHA (OpPMYBaHHS HABUKIB iH(pOpManiiHOL
TiTIEHW Yy MOJIOJI Ta MPOTHJIi MOBI HEHABHCTI
y CYCIUIBCTBI TOIIIO.

MeTo10 CcTarTi € JOCIIHKEHHS NUISAXIB M-
BUIIEHHS MPABOBOi OCBITU Ta KYJIBTYPH MOJIOJI
B YMOBax Jii BOEHHOTO CTaHy Ta MOJAJIBIIOTO
BiJIHOBJICHHSI YKpaiHU.

Bukgan ocHoBHoro marepiaay. Bceryn
VYkpaiHu Ha NUISX IHHOBAIIHHOTO PO3BUTKY €KO-
HOMIKM 3yMOBHMB MOJIEpHi3allil0 BCiX raiysei,

Ways to improve legal education and culture of youth...

y ToMy 4ucial W ocBiTHROI chepu. Cporomi
VYkpaiHchka JepkaBa KOXKEH JeHb MiATBEPIKYE
CBiM IMBiTI3aLIHUI BUOIp SIK CyBepeHHa, He3a-
JIe)KHA, EMOKpAaTUYHa €BPOIEWChKa JepiKaBa,
OpIEHTOBaHA Ha 3arajbHONIOACHKI W €BpoIeii-
CBKi IIIHHOCTI Ta TOTOBA 1X 3aXMUIIaTH. 3 MOMEHTY
MMOBHOMACIITAOHOTO BTOPTHEHHS 1 JO ChOTOJIHI
VkpaiHcbka jaepikaBa Ta HapoJ InepeOyBaroTh
y HaJ3BHUYaHO CKIAJHMX YMOBAaX, aJiKe y psiii
perioHiB YkpaiHM BUHHKJIA TOCTpa r'yMaHiTapHa
KpH3a, 3HaYHA KUIbKICTh BIHCHKOBUX 3JIOYMHIB
MPOTH OE3MeKH Ta KUTTS HA OKYNOBAHUX TEPH-
TOpISX, MONIMPEHEe MOPYIICHHS OCHOBHUX TIPaB
JIOMHU, B TOMY YHCTI MO0 BiiCHKOBOIIOJIOHE-
HUX, TOMY TaK BaXJIMBO 3HATH HAI[lOHAJIBbHI Ta
MDKHApPOIHO-TIPABOBI HOPMH, IO PEIrIAMEHTY-
I0Th BIJNIOBI/IHI CUTYAIIii.

Bigznaunmo, 1m0 B HaWKOPOTIII TEPMiHH
OyJ10 OpraHi30BaHO CHCTEMY SIK JIEPXKaBHOI, TaK
1 BOJIOHTEPCHKOI JOMOMOTH Jis MOTPEOYyHOUHX
oci0. Tak, BiIMOBITHUMH MI>KHAPOTHUMH 1 YKpa-
THCBKMIMH OpTaHi3aIlisiMi TIPOBOIWIHCE PO3’siC-
HEHHS [IPaBOBOT0 XapaKTepy Mmoa0 0POPMIICHHS
crarycy BIIO, nmepetuny kopaoHy, Aiii ocoOu
o0 ohOpMIICHHS BiIMOBIAHUX JTOKYMEHTIB,
¢bikcyBaHHS 3JI0YMHIB Ta MOIIKOHKEHb, MOIIE-
peIKeHHS MpaBOIOpYyIIeHb B 1HGOpMaIiiiHII
cepi To1mo. K MpaBUI0, AKTUBHUM YYaCHHUKOM
[IUX MPOIECiB Oyina MOJIOAb, IO CBIIYKTH MPO
noTpely pUANIHO (HaXOBHX Ta MATOTOBICHUX
MoJIoauX (haxiBIliB 1 BOJIOHTEPIB IS MOAATBIIOT
pOOOTH B IILOMY HAIpPSMKY.

BinzHaunmo, mo mpaBoBa OCBiTa B cydac-
HHUX YMOBaX Opi€HTOBaHa Ha Te, 11100 (hopMyBaTH
TyMaHITapHUI CBITOIVIS, CIPUSATH CTAHOBIICHHIO
TYMaHiCTUYHO-OPi€EHTOBAHOI 0COOMCTOCTI, B IKOT
€ YiTKa rpOMaJITHChKA TIO3MIIis, KA € B TOW 4ac
1 3aKOHOCIIYXHSIHOIO, TMOBa)ka€ IpaBa Ta CBO-
0oaM IHIUX JIFOJIEH, KpIM TOTO, BMI€ iX BiJICTO-
I0BaTH, BOJOJI€ IOPUAMYHUMHU 3HAHHSAMHU, IO
MoO)Ke €()EeKTHBHO BUKOPHUCTOBYBATH B IOBCSK-
nenHomy kutTi. [IpaBoBa ocBita B YkpaiHi, K
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nporec GOpMyBaHHS 3HaHb, YMiHb 1 HaBUYOK
Ipo Mpasa, cBOOOIU Ta 0OOB’SI3KU JIIOIUHHU HE
€ OKpPEMOIO Tally33l0 OCBITHBOI chepu, Tomy ii
CTaHOBJICHHS Ta PO3BUTOK CY4aCHUM JIOCIiTHU-
KaM JIy’Ke BaXKKO MpocTexuTu. IIpaBoBa ocBiTa
€ CTPYKTYpHUM KOMITOHEHTOM OCBITH B YKpaiHi
Ta 0a3yeTbCs HA JOTHMYHUX Traiy3sax iHopma-
LIMHOTO Ta OE3MEKOBOTO XapaKTepiB.

Kpim Toro, mu moromxkyemocs 13 I'ycape-
BuM C.JI., 110 TipaBOBa OCBITA, siKa «0a3yeThCA
Ha IIPAaBOBOMY BUXOBaHHI HE MOXe OyTH BiJO-
KpeMJIeHa BiJl HalllOHAJIbHO-IATPIOTUYHOTO SIK
Ha PIBHI JEp’KaBHUX IpOrpaM, IOIIKUJIHHOTO,
HIKITBHOTO Ta HaBYaHHS B 3aKiagax BHIIOL
OCBITH, TaK 1 Ha PiBHI IISJILHOCTI IPOMAaJICBKHX
oprasizanii. Ake METOI0 NaTpiOTHYHOTO BUXO-
BaHHS € (OpPMyBaHHS B MOJIOJOTO IOKOJIIHHS
BHCOKOI MMaTPiOTHYHOI CBIiZJOMOCTI, IOYYTTS Bip-
HoCTi, M000B1 10 barpkiBumHHU, TypOOTH PO
0J1aro CBOTO HApOAy, TOTOBHOCTI 10 BUKOHAHHS
TPOMAISTHCHKOTO i KOHCTUTYLIHHOTO 000B’SI3KY
13 3aXHMCTy HaIlOHAJIbHUX IHTEPECIB, LLTICHO-
CTi, HE3AJIEKHOCTI YKpaiHu, CIPUSHHS CTaHOB-
JICHHIO i1 SIK TPaBOBOI, IEMOKPATUIHOI, COITiaThb-
HOT JIepKaBu»’.

Y  KOHTEKCTI BHIIEBKAa3aHOIo, BiJI3HA-
YUMO, 10 HaJA3BUYAIIHO BEJIHUKY pOJIb y MPaBo-
Bill OCBITI BIZIrparOTh IOPUAWYHI KIIHIKH TIPH
3BO. Bei ix 3ycuimis OCTaHHIM 4acoM CHpPSIMO-
BaHI HAa OXOIUICHHS SIKOMOTa OUIBIIOT KIIBKOCTI
Jmofel, ski moTpeOyroTh MPaBOBOi JTOTIOMOTH.
Taki cTpyKTypHI HiAPO3ALINA CTBOPIOIOTHCSA 1 SIK
0a3a U MPaKTUIHOTO HABYAHHS Ta HABYAIHHOI
MIPAKTUKU CTYAEHTIB CTApIIUX KYPCiB BiIIOBi/I-
HUX 3aKJajiB OCBiTH. KpiM TOro BakjIuBO, 110

3 AKTyallbHI MUTaHHS TPABOBOTO Ta MATPIOTHY-
HOro BHUXOBaHHS 3100yBauiB BHUIOi ocBiTH 3BO 3i
crenu(piuHIMA YMOBaMH HaBYaHHSI B yMOBaX BO€H-
HOIO CTaHy: MaTepialu HayK.-TeopeT. KOH(., MPUCBAY.
Huro nHayku ta nam’sti C.M. Jlerymi (Kuis, 19 tpas.
2022 p.) / peaxon.: C.J. I'ycapes, C.C. UepHsBCHKU,
H.M. Ilapxomenko Ta iH. KuiB: Ham. akanm. BHyTp.
crpas, 2022. 368 c.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23
WWW.UNI-GOETTINGEN.DE/REOS

Ways to improve legal education and culture of youth...

TSUTBHICTh FOPHIMYHUX KIIHIK 3TIHCHIOETHCS
BIAMOBIJHO 10 BHMOI YHMHHOI'O 3aKOHOJIAaB-
ctBa, CTaTyTy 3aKjaay BHIINOI OCBITH Ta 1HIINX
JIOKaJbHUX aKTiB YHIBEPCHUTETY.

B ymoBax crorofeHHs OUTBIIICTh IOPUANY-
HUX KJIIHIK B YKpaiHi BHKOHYIOTH JBOEJIHHY
¢yHKIIi0, 1110 TONIATaE, 30KpeMa, B HaBYaHHI CTy-
JICHTIB MPAaKTUYHUM HaBHYKaM FOPHCTA, a TAKOXK
HaJgaHHI 0€30IUIaTHOT IOPUAMYHOI JOTIOMOTH
COIIaJIbHO Bpa3JMBUM BEPCTBAM HACEJICHHS.
Cepen cy4acHUX BUKIHUKIB IOPUAMYHOL KIIi-
HIYHOI JISUIBHOCTI CJ1I BUOKPEMUTH CYIPOBIJ
moaei 3 0OMEXKEHUMU MOXKJIUBOCTSIMU, IIEHCI-
OHEPIB, IHITUX BPA3JIMBHUX KaTETrOpid TPOMaJIsH
VYkpainu, fKi CTaJd BHUMYIICHHMH TIepECerIcH-
LSIMH.

BBaxxaemo, 110 3anydeHHS OPUIUIHHUX
KIIIHIK JT0 HaJIaHHS MPABOBOI JOIIOMOTH TIOTpE-
OylouMM BEpCTBAM HACEJICHHS € BaKIUBUM
HaIpsIMOM JISUTBHOCTI 3aKJIaJiB BHIIOI OCBITH.
[TapanenbHO, CHi BIAMITATH, IO FOPUANYHI
KJIIHIKM MalOTh 3MOTY 3aJy4aTH 1 HallpaLoBaTH
MEXaHI3MHU MeMIalliiHuX MPOIEeAyp, aKTyallb-
HICTh SIKHX Y CYCIIJIBbCTBI, IO MEPEKUBAE Biii-
CBKOBI JIi1, Ma€ BEJIMKe 3HAaYeHHA. B 1bomMy maHi
TapHUM € JIOCBiJ AISUTBHOCTI OKPEMUX FOPUIAY-
Hux kaiHik 3BO, ski, 3M1HCHIOIOYH CBOO TisUIb-
HICTh, MAIOTh «HA METiI HaBYaHHS CTYJCHTIB Ta
HAyKOBO-TIEJJarOT1YHUX IMpaliBHUKIB 0a30BUM
OCHOBaM Mepiaiii, 1i momyispu3amii, a TaKox
HaJIaroJDKEHHS CITIBIIpalll 3 MeIialliiHIMu, TIpa-
BO3aXHMCHUMH T'POMAJCHKUMH OPTaHi3allisiMHi Ta
npodeciiHuMu MemiaTopamMm»?.

BaxmBrM  HanmpsMOM TIPaBOBOi  OCBITH
MOJIO/II € «IOMEPEIHKEHHS MOPYIICHHS 100
nmpaB JiTEH Ta MOJOAI, a/PKE MapriHaji3aiis
YKpaTHCBKOI MOJIOZI 3MEHIIYE€ MOXIJIUBOCTI IS

4 Borartok LI. [isuibHICTh IOPHAMYHHX KIHIK
B YMOBax BOEHHOTO cTany. Haykosi npayi Hayionano-
Hozo asiayitinozo yHieepcumemy. Cepis: FOpuouunuii
sichux «llosimpane i xocmiune npasoy. Kuis: HAY,

2022. Ne 3. C. 204.



Gorinov Pavlo

npodeciitHol camopealnizalii Ta MOHWKY€E PiBEHb
IIPAaBOBOI KYJIBTYpH Ta MPABOMNOPAAKY B CyCIIb-
CTBI»’, II0 B KOHTEKCTI BIHCHKOBHMX BHKJIMKIB
€ ocobmBo HeOesmeunuM. [lomiOHI BUKIMKH
CBI14aTh, 1110 COLIAJILHUM IEaroraM, BUNTEIISIM,
BOJIOHTEpaM, yCiM Cy0’€KTaMm CoOIliaIbHO-TIe/a-
TOTIYHOI MISTTBHOCTI CJIiJT IOCTIHHO OHOBITIOBATH
apceHall MeTOIiB, BIUIHBIB, 3aC00iB poOOTH 11010
MPaBOBOTO BHXOBAHHS JTEH Ta MOJIOMI 3 ypaxy-
BaHHAM (DakTOpy CTpecy i MiIBUIEHHS arpecii Ha
(oHi BiicbkoBUX moniid. Ha »anb, BimoMa mpak-
THKA, KOJIM MOJIOAMX JIFOJIEH dYepe3 BiIIMOBIAHI
MaHIIMyJAii Ta (PiHAHCOBI MEXaHI3MH 3aJTy4al0Th
JI0 TIPOTUIPABHUX iKY cdepi Oe3neKu TepKaBH,
a came (iIbMyBaHHS BIJIOBIIHUX MICIb, 301p
1 mepemada BignoBigHOI iH(popMarii, MailHOBI
37I0YMHU TOIO. BBaxkaeMo, 110 B €KCIEPTHOMY
cepenoBuil Mae OyTH MpOBEIEHA CKOOPIUHO-
BaHa po0oTa 5K 3 OOKY 3aKJIa/liB OCBITH, JIep>KaB-
HUX OpraHiB, TaK i1 31 CTOPOHH T'POMAJICHKOCTI
Ta IHIIMX OpraHi3alliif II00 IMiABUIICHHS PiBHS
iHpOopMaNiifHOI TirieHu Ta iH(OopMaLiiHOT Ky/b-
TYpPH MOJIOAMX JIFOZIeH B KOMILJIEKCI 3 MPaBOMpO-
CBITHHUIILKUMH 3aXO/IaMH.

Crnenuika nopyueHs Ta CUTyalis 31 3710-
YUHHICTIO y JTUTAYOMY CEPEIOBUII CBIIYUTH
po noTpedy MeperisiHyTH TpaauLiliHI 3aco0u
npodinakTU4HOi POOOTH  NUIAXOM  3aCTO-
CyBaHHS HOBHMX (OpM MPOTUAIT 3TOYMHHIN
JSTBHOCTI 13 BUKOPUCTAaHHSIM Mepexi [HTep-
HEeT, MPOBEACHHS TEeMAaTHUYHUX JEKIild, oOme-
KCHHSI KOHTEHTY, 1110 TIpOTNarye HacHIbCTBO, Ta
CTBOpPEHHS BIAMOBIIHOT COIIaJIbHOI pEeKIaMH
3 BHUKOPUCTAHHSIM JIOCBIy aBTOPUTETHHUX
Yy MOJIOADKHOMY CEpEIOBHIII JIIONEH, sika Oye
CTUMYJIIOBATH NPABOMIPHY MOBEIIHKY MOJIOJI

5 Npanymiko P.T., Topinos I1.B., ®inuk H.B. ®op-
MyBaHHA MOJIOADKHOI MOJITHKHM B YMOBax JeMorpa-
(GIYHUX BHKIUKIB cy4yacHOi Ykpaiuu. Haykosi npayi
Hayionanvnoco asiayiinoeo ynieepcumemy. Cepis:
FOpuouunuii sicnux «llosimpane i KocmiuHe npagoy.
Kwuis: HAY, 2022. Ne 1(62). C. 29.

Ways to improve legal education and culture of youth...

Ta (hOpMyBaHHS I[IHHICHUX OPIEHTUPIB y MOJIO-
J’KHOMY CYCIIJIBCTBI.

BBaxkaemo, 1110 HalBaXHMBIIIMM (HaKTOPOM
(opMyBaHHSI BUCOKOTO PiBHS MIPABOBOI KYJIBTYpHU
MOJIOZIl € «IpaBOBUM BceoOyu», SKUH MOXHA
3IIACHIOBATH 4Yepe3 MEPEeXy OCBITHIX 3aKJajiB,
IpOMaJICHKUX OpraHi3alliii, pi3HOMaHI THUX BOJIOH-
TEPCHKUX TPOEKTIB, MpOQeCiiHUX OpraHi3alliu,
IOPUIMYHAX yCTaHOB, IIEHTPIB 3 TIpaB JFOAWHHU,
MPaBOOXOPOHHUX OpraniB ToImo. Okpemo, cii
po3mmpuTH  chepy aisIbHOCTI  MiHicTepcTBa
OCBITHU 1 HayKH YKpainu, MiHicTepcTBa KyJIbTypu
Ta iHpOpMaliiHOI MOMITUKU Ykpainu, Jlemap-
TaMeHTy Kibepnominii, HamioHampHOT mOJTIINi,
CYIOBUX OpraHiB IMIONO TIOTIEPEIKCHHS BUH-
HEHHS 3JI0YMHIB CEPeJl HEMOBHOMITHIX IIISIXOM
MPOBEACHHS MPO(UIAKTUYHOI MPOCBITHUIBKOT
pobOTH cepen MOJTOAI® 100 BOEHHHMX BHKJIHMKIB
MPaBOBOTO XapakTepy. B yMoBax BoeHHOI arpecii
OJIHUM 13 3aB/IaHb IPABOBOi OCBITHU € (JOPMYBaHHS
B TPOMAJSH TEPEOCMHUCIICHHS IUBLII3AIIHHUX
[IHHOCTEH, YCBITOMJICHHSI BXKJIIMBOCTI PeasbHOI
HE3aJIeKHOCTI, po30yI0BH JIepKaBU Ha JEMOKpa-
THUYHHX 3acajax.

BBaxkaemo, 1110 3MEHIIICHHS Ta BUKJIIOYECHHS
3 HaBuanpHUX MIaHiB 3BO mpaBoBuX maucIy-
IUTIH € OHUM 13 (DaKTOPIB 3HELIHEHHS MpaBa sK
perynsropa CyCHiIbHUX BIIHOCHH. BiAmosigaHo,
HEOOX1THO MOCWJIUTH MpOorpamy MpaBOBOTO HAB-
YyaHHsS B L1JIOMY, Ta [IPaBOBOi OCBITH, 30KpeMa,
Yyepe3 pO3LIMPEHHsS BUBYCHHS IPABOBUX JIUC-
IUIUTIH y HaByYajJbHOMY mporieci. Baxmusum
€ HaBYaHHS MOJIOMUX JIIOACH MPaBOMIPHUM
crocobaM oTpuMaHHs iH(OpMAIi Ta KOPUCTY-
BaHHS pe3y/IbTaTaMH TBOPYOi MIsUIBHOCTI 1HIITMX
0ci0, miABHIIYBaTH iHTEpEC A0 MPABOOXOPOHHOT
TiSUTBHOCTI IIJISTXOM CIUTKYBaHHS 3 TIPEACTaBHU-
KaM¥ BJIaJIA Ta MPAaBOOXOPOHHUX OpTaHiB’.

¢ Jpamymixo P.I., Topinos [1.B. CyuacHi BUKIUKH
1 3arpo3u MPaBOBOI KyJIBTYPH MOJIONI. Ananimuyno-no-
pisnsnbHe npaso. 2021. Ne 4. C. 15.

7 Tam camo.
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Cnin 3a3Ha9uTH, M0 pedOPMyBAHHS BHIIOL
OCBITH BiOyBa€ThCcs B MEPIOA MIBUIKOTO PO3-
BUTKY 1H(GOpPMAIIMHUX TEXHOJOTIH, MTYYHOTO
IHTETIEKTY, HayKOBUX TEXHOJIOTiH, MOXIUBOCTI
IIUPIIOT0 BUKOPUCTAHHS TEXHOJOTIYHHUX TMap-
KiB, sKi, 00’€qHYIOUM HAyKOBi, BUPOOHHUYI Ta
¢iHaHCOBI pecypcH, 3a0€3MeUyIOTh BiITBOPEHHS
MOBHOTO HUTTEBOTO IHMKIY 1HHOBALIi TOIIO.
VYci 1l YMHHUKYA TPU3BOIATH O CYNIEPEYHOCTEH
MDK TPaTuIifHUMH MiAXOAaMU 10 HABYAHHS
y BWIIM IIKOJI Ta HOBUMH COIliaJbHO-EKOHO-
MIYHUMH BHUMOTAaMH CyCHUIHCTBA IIOAO OCBITH
3araioM 1 BuIoi 30kpema. Po3Butok iH(pOp-
MAaIifHOTO CYCHiILCTBA 3MIHUB CTaBJICHHS SIK
JI0O CHCTEMH OCBITH 3arajoM, TakK 1 JIO BHIIOI
OCBITH 30KpeMa, aJKe OCBiTa, AKa Oa3yeTbcs
Ha BUKOPHUCTAaHHI 1HQOpPMAIIHHUX TEXHOJIOTIH,
SKICHIIIA Ta BIAMOBITAE PO3BUTKY CYCIIIHCTBA
B AuHaMili. ToMy mapanenbHO MOCTa€e MUTAHHS
MiATOTOBKHU (DaxiBIliB HA CTHKY CIIEIIAIbBHOCTEH.
IneTecss po HOBI HaNPSIMKW: IITyYHWH iHTe-
JIEKT, MEIMYHE MpaBoO, JAEprKaBHE YMPaBIIHHSI
B rajy3i OXOpOoHH 310pOB’s ToIo®. BBaxaemo,
110 HEOOX1THO po3poduTH JlepkaBHY CTparerito
MPaBOBOi OCBITH 13 3aJy4eHHSIM (axiBLiB pi3-
HUX Tajxy3ed 3HaHb g (HOpMYyBaHHS €IUHOTO
KOMIUIEKCHOTO MIAXOAYy M0 ii 3MICTy, BpaxoBy-
I0YM BIiJIOBI/IHI BIHCHKOBI BUKIWKH 1 3arpo3u
MOBOEHHOTO yacy. Xoya B YkpaiHi i aie Harrio-
HaJbHA MporpaMa MPaBOBOi OCBITH HACEJICHHS
VYkpainu Big 18.10.2001 p., ane BoHa norpedye
BJIOCKOHAJICHHA 3MICTy Ta (opMH, a TOMY BBa-
YKAEMO 3a JIOIUTBHE BIIPOBAIUTH JIO MPOTPAMH
YHIBEPCUTETCHKOI OCBITH HIMPILE 3aCTOCYBaHHS
TaKUX HAaBYAIBHUX MUCHUILTIH, sK: «llTyunuii
IHTEJIEKT Ta OCHOBU Ki0OepOesnekn», «Kputuune
MUCJICHHSI, J1JIepPCTBO 1 MpaBo», «MiXHapoaHe
ryMaHiTapHe mnpaBo», «lIpaBoBe perymtoBaHHS

8 Ilycr H.b., ®inuk H.B. IuHOBawii B OCBITi:
COLIIOKYNBTYpHUN BuMip. Bicnux Hayionanvhoi axa-
Oemii xepienux xaopie kynvmypu i mucmeyms. 2019.

Ne 1. C. 147.
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BOJIOHTEPCHKOI AisUTbHOCTI», «OCHOBH aBTOp-
CBKOTO IIpaBa B iHPOpMALIHHOMY CYyCIIIbCTBI».

3 METOI TIJBHICHHS PIBHS TPAaBOBHUX
3HaHb y cepi IHTEIEeKTyaIbHOT BIIACHOCTI BBa-
JKAEMO 3a JOLIJIbHE 3aJIy4aTd Pecypcu 1 MOXK-
nuBOCTI BcecBiTHBOI oOpranizamii 1HTENEKTY-
AJIbHOI BJIACHOCTI, HAYKOBUX yCTaHOB, 3aKJIaJliB
OCBITH, IIKLJ, TPOMAJChKHX OpraHizamiii uepes
cucreMy He(opManbHOI OCBITH Ta TPOBEICHHS
BIJIMOBITHUX TPABOOCBITHIX KaMITaHiil y 3aKja-
nax ocBitu. IIpu mpoBeneHHI HaHOI MisUIBHOCTI
JIOPEYHO BUKOPUCTOBYBATH SIK HAIPAIIOBAHHS
HAI[IOHAJILHUX HAYKOBHX IIKLI Ta BIIOMHUX Hay-
KOBIIIB Y cdepi IHTEIEKTyaIbHOI BIIACHOCTI, TaK
1 MporpaMu MiATPUMKHU OCBITH B cdepi 1B, sxi
po3pobraeni BOIB Ta HamioHadbHUMH CTpaTeri-
SIMU PO3BUTKY Tajy3i’.

[HImIMM ~ HampsMKOM  MPaBOBOi  OCBITH,
Ky MOXYTh OpPraHi30ByBaTH 3aKjIagu OCBITH,
€ TIPOBEJICHHS PO3’CHIOBAIBHOI POOOTH cepen
MOJIOJI, SIKa THMYAcoBO TepedyBae B €C, mo10
iX MPaBOBOTO CTAaTyCy Ta YMOB IepeOyBaHHA Ta
MOBEPHEHHS 10 YKpaiHu B IOBOEHHUI nepion 13
3a]ly4yeHHSIM OpraHi3aliifHO-CTPYKTYPHUX MOXK-
muBocteil 3BO 13 BUKOPUCTaHHSAM HayKOBO-ZO-
CHIAHUX WEHTPIB, IOPUIUYHHMX KIIIHIK TOIIIO.
Bigznaunmo, 11o BIAMOBITHUN JTOCBIZ YK€ €.
Tak, 3 METOI0 BUPIIICHHS HaraJlbHUX MpoOiIeMm,
110 BUHUKJIA B CUCTEMI1 OCBITH BHACIII0K 30pOii-
HOI arpecii pociiicbkoi Qenepaiii npoTu Ykpa-
iHu, komaHnor MiHicTepcTBa OCBITH 1 HAayKH
VYKkpaiHu TpOBENEHO pe3yIbTaTUBHI MepeMo-
BUHHU 3 OararbMa MIKHAapOIHUMH NapTHEpPaMH,
3okpema  FOHICE®, KOHECKO, CgitoBuM
0aHKOM, JepKaBHUMH Ta NPHUBATHUMHU Opra-
HI3aIISIMA, OKPEMHUMH JIFOIbMH, SKi AKTHBHO
BIITYKHYJIUCSL HAa 3BEPHEHHS PO JOMOMOTY Ta

®  JlpamyIiko PL., TopiHoB I1.B.,

@ik H.B. OcBirta B cdepi iHTeNeKTyalIbHOT BIIACHOCTI K
HanpsMoK GopMyBaHHs paBoBoi KynbTypu mononi URL:
https://dismp.gov.ua/wp-content/uploads/160-Tekst-
statti-291-1-10-20221019.pdf
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CHIBIPAIIOIOTh B HAPSMKY OCBITHBO1, IPaBOBOI
Ta (IHAHCOBOI JOTIOMOTH MOTPEOYIOUHM.

Tak, y pe3yabTaTi mpoBEAECHOTO COII0JIOTIY-
HOTO JIOCII/DKEHHSI HA TeMy: «3almuT Ha MOBHI
Kypcu Ta OaxaHHs TOBEPHYTUCS TOJOMY: SIK
iaTerpyrorbest 7+ mutH BITO B Ykpaini Ta 3a kop-
JIOHOM» KOHCTaToBaHO, 1m0 «B €C cepen Haii-
TOJIOBHIIINX BHKJIMKIB 1HTErpamii yKpaiHCbKUX
MEPECesICHIIIB CTaJld: MOBHE Ta HOPUIANYHE
MUTaHHSA, a TAKOX OpraHizalis moOyTy Ta mpari
3aiTbMu. KoxkHakpaiHaMae BacH1 yCHIIIHI KeHCH,
3-TIOMDXK SKHUX MOYKHAa BHOKPEMHUTH TEBHI 3aKO-
HomipHocTi. Y [lombmi, Benukiit bpuranii,
Himeuuwnni (kpaiHax, Kyau BHiXajao HanOiIbIIe
YKpaiHIliB) MICIIEBl aKTHBICTH W Biaaa onpasy
MPONOHYIOTh KypCH 3 BHBYEHHS MOB. Bix pis-
HOMAaHITHUX OCBITHIX Xa0iB JI0 1HIUBIIyaIbHUX
3aHATh. L{e Jae MOXKIHMBICTD ITOIOJIATH TTEPIITHIA
Oap’ep. Jlami — neramizariis Ta J0MOMOTa 3 IOPH-
JMYHUMU TUTaHHAME ',

Hns BITO B mexax YkpaiHu Tex MmomiOHi
HamnpsIMKH MaloTh aKTyalbHICTh. Tak, «cepen
IHTerpalifHUX 3axO0JliB, CHPSIMOBAHUX HA 3J10-
OyBaHHS HOBHX 3HaHb 200 HaBHUYOK — TYT Haii-
nepme wmicre 3aiimae 3amut BIIO Ha MOBHI
Kypcu».

@dakTU4YHO, MOBa modana o0’ €IHYyBaTH
ykpainuiB i3 Cxomy Tta 3axoxmy, IliBHOui Ta
[liBgus. YV rpomamax yumano JIIOIEH mpar-
HYTh IOKPAIIUTH CBOE BOJIOAIHHS YKpaiH-
CHKOIO MOBOIO — 1 II€ € BaXJIUBHUM (HaKTOPOM
iHTerparii, 60 caMe MOBHE NMUTAaHHS Ha3HBa-
I0Th HalyacTillle SK NPUYMHY HaNpyrd MIX
nepeceyeHusIMU Ta MicueBumu. Hampukman,
MOBHI KypcHu i3 cepTudikaTamMu Tpo 3aKiH-
yeHHs1 «®DuIKaHKa MOBHU TMO-PIBHEHCHKHY,

10 3anuT Ha MOBHI Kypcu Ta Oa)kaHHsS MOBEp-
HYTHUCA JOAOMY: fAK iHTerpyrotbcsa 7+ wmiuH BIIO
B YKpaiHi Ta 3a KopaoHoM (mocmimxeHHs). URL:
https://www.prostir.ua/?news=zapyt-na-movni-
kursy-ta-bazhannya-povernutysya-dodomu-yak-
intehruyutsya-7-mln-vpo-v-ukrajini-ta-za-kordonom-
doslidzhennya
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PO3MOBHI KIIyOU YKpaiHChKOIO MOBOIO, TIeper-
75171 Ta 0OTOBOPEHHS KiHO YKPaiHChKOI0, — PO3-
noBigae BikTtopis deodinosa, kepiBaumsa 'O
«Topu3oHT 3Mmin»'".

[Toromxyemoch, 10 Ha Cy4acHOMY eTarll
«OCHOBHUMH 3aBJaHHSIMU DPO3BUTKY CHCTEMU
OCBiTH YKpaiHU B TIOBOEHHUH Mepiof €:

1. TlpomomkeHHS CUCTEMHOI TpaHCchOp-
MaIlii rajy3l OCBITH 3 METOI 3a0e3NedyeHHS
BHCOKOT SIKOCTI OCBITH Ha BCiX PIBHSIX — BiJ
JOIIKIIBHOI 7O BUIIOI Ta OCBITH JOPOCIHUX.
["apmoHi3alisi HOPMaTUBHO-IIpaBOBOi  0a3u
pEryJIIOBaHHS OCBITH i HAYKH B YKpaiHi 3 OCBIT-
HIM 1 JOCIITHUIIbKUM 3aKOHOJIaBCTBOM EBpO-
nelicekoro Coro3sy.

2. IlpoBeneHHs 3aX0/iB MIONO 3aXHCTy 0e3-
MEKU JKUTTS Ta 370POB’S YYACHUKIB OCBITHBOTO
mpoiiecy; Tpanc@opmailis OCBITH B CEKTOp1 0e3-
NEKU i 00OPOHU BiIMOBIIHO J0 TOKTPUHAIBHUX
nigxoniB 1 mpuaOuniea HATO.

3. BigOymoBa Ta BiTHOBIEHHS OCBITHBOI
iHppacTpykTypu (00OB’s13KOBE O0OIAIITYBaHHS
OOMOOCXOBHII i/ Yac BiJHOBIEHHS 3pPyHHO-
BaHMX 1 OyIiBHUIITBA HOBHX 3aKJIaJiB OCBITH),
CTBOPEHHSI Cy4YaCHMX 3aKJajiB, sKi 3abe3re-
4aTh T1IHI YMOBH JJIsi PO3BHUTKY IMiAPOCTAOYOTO
MOKOJIIHHS Ta 3A00yTTS YKpAiHIFIMH SKICHO{
OCBITH Ha piBHI CBITOBUX CTaHJapTiB.

4. CTBOpEHHsI NMPUBAOIMBUX COIIATHLHO-C-
KOHOMIYHHMX YMOB JJIsl IOBEpPHEHHSA B YKpaiHy
BUMYIIICHO TEpEeMIllIeHuX 3/100yBadiB OCBITH
Ta MeAaroriB, SIKI BUiXaldH 3a KOPJIOH Y 3B’A3KYy
3 BIIICBKOBOIO arpeciero 3 00Ky pd.

5. Po3BUTOK coOLIaJILHO-IIEAArOriyHOI Ta
MICUXOJIOTIYHOI JIOTIOMOTH yYHSIM, CTYyIEHTaMm
1 memaroram, siKi MOCTPaKJaJH BiJl BIHCHKOBOI

' 3anutT Ha MOBHI Kypcu Ta OaxkaHHs MOBEp-
HYTUCS J0AOMY: fK iHTerpytoorecs 7+ wuH BIIO
B VYkpaiHi Ta 3a kopaoHoM (mocmimkenns). URL:
https://www.prostir.ua/?news=zapyt-na-movni-
kursy-ta-bazhannya-povernutysya-dodomu-yak-
intehruyutsya-7-mln-vpo-v-ukrajini-ta-za-kordonom-
doslidzhennya
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arpecii pp Ta MOTpeOyrOTh TMCUXOJOTIYHOI Ta
1HIIOT TIATPUMKH.

6. IaTeHcudikaris mporecy iHTepHalioHa-
mi3armii ocBiTH 1 Hayku YKpaiHu, ii iHTerpamis
B €BPOINEHCHKUI OCBITHIN MPOCTIp; 301IbIIEHHS
KUTBKOCTI TIPOEKTIB MiKHAPOAHOI OCBITHBO-HAY-
KOBOI CITiBITpaIli.

7. 3amyuyeHHS i BUKOPUCTAHHS MiKHapO-
HO1 TE€XHIYHOI IOMOMOTH, CIIPsIMOBaHOI Ha -
TPUMKY peaiizalii JIep>KaBHOi MOJITHKH I
JOCSITHEHHS CTpaTeriyHUX MPIOPUTETIB y cdepi
OCBITH 1 HayKH.

8. CTBOpEHHs KOHIEMIl PO3BUTKY IpH-
BaTHOI OCBITH B YKpaiHi, 1110 MICTUTUME JJOBIO-
CTPOKOBI ITIJI1 Ta J1€B1 MEXaHI3MH PO3B’sI3aHHS
IHCTUTYLIHHO-TIPAaBOBUX, MaTepialbHO-TEXHIU-
HUX Ta (piHAHCOBUX MpoOJIeM, a TaKoX Oyne
BpPaxOBYBAaTH MPOBIIHUHA JOCBIJ Ta CTaHAAPTH
Kkpain €C»'2.

VY KOHTEKCTI BHIIEBKa3aHOTO BiJ3HAYMMO
BJIaJIO OPTaHi30BaHy OCBITHIO 1HIIIaTUBY YKpa-
ian 1 [lompmai, sika 3ampoBaIKy€EThCS 3 JIFOTOTO
2023 poky LI0J0 YPOUYUCTOrO BIAKPHUTTS MpO-
rpamu «Start IT — Cisco4Ukraine» y moen-
HaHHI 3 nebaramu «CydacHa YkpaiHa — OCBiTa,
€KOHOMIKa, TexHoiorii» Ha 0a3i VYHiBepcH-
TeTy iH(QOpMaIiHHUX TEXHOJIOTIH Ta MEHEIK-
MmenTy B XKemrysi (PecniyGuika [Tonbmia). Kypen
B Mexkax nporpamu «Start I'T — Cisco4Ukraine»
OXOIUTIOIOTH JBa HampsMu: KibepOesmeka Ta
nporpamyBaHHs. He3abapom nomaayTh aHanis
JaHUX Ta KoMI toTepHi mepexi. Kypcu Bukia-
JTAI0Th  YKPAiHCBKOK MOBOK. YYaCHUKaMH
MOXYTb OyTH JIIOJH, SIKI TOYMHAIOTH CBil IIJISAX
y CBIT1 TEXHOJIOT1#, 200 Ti, XTO PO3IVIsAIa€ MOXK-
JUBICTh 3MIHM Kap’€pu Ha Taky, ae nudposa
KOMIIETEHTHICTh € BaxkinuBow. Kypcu minBu-
IIeHHs KBamidikaiii mpu3HadeHi s BCiX, XTO

12 Ocgita YkpaiHM B yMOBaX BOEHHOTO CTaHY:
iH(pOopMaLiiHO-aHATI THYHUN 301pHHUK. URL:
https://mon.gov.ua/storage/app/media/zagalna%?20
serednya /serpneva-konferencia/2022
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3aIiKaBICHUH y TiABUIIECHHI podeciiiHoi KBa-
midikarii'?.

BBaxxaemo, 1m0 ChOTOAHI SK HIKOJIM aKTy-
aJbHO, 0 YKpaiHi HeoOXiHa MPOyMaHa i 4iTKa
CTpaTerisi HOBEPHEHHS poO0YO0T CHIIH, /1€ TOJIOB-
HUM CTHMYJIOM IIOBEPHEHHSI MOBHUHHI BHCTY-
IIaTH ITO3UTUBHI 3MIHM €KOHOMIYHOTO, COLiaIb-
HOTO, KyIbTYPHOTO XapakTepiB Ha baTbkiBiIuHi,
0 BKJIIOUYAaTUMYTh TPOBEACHHS BIAMOBIIHUX
pedopm, y TOMY 4HCIi B OCBITHIH cdepi.

BucnoBku. Otxe, B VYkpaiHi s pos-
OyZIOBM TIPAaBOBOi JEpXKaBH, T'POMATHCHKOTO
CYCHIbCTBA Ta MEPEMOTH Y BiliHi, SIKy pO3B’s-
3aJ1a pociiicbka eneparlist IpoTH YKpaiHu, Bax-
JUBUM € (OpMyBaHHs IKICHO HOBOT'O PIBHSI Ipa-
BOCBIIOMOCTI Ta PaBOBOI KyJIbTYpPH HACEICHHS.
BaxxnuBuM 1 HEOOXITHUM Yy IIbOMY € IPaBOBE
BHUXOBaHHS 1 IPaBOBa OCBITa yCiX BIKOBUX KaTe-
ropiii cycminbctBa. be3 mmOokux 3HaHb TpaB,
CB0O0OOJT 1 HOPM YMHHOTO 3aKOHOJABCTBA €BOJIIO-
MIHHUN PO3BUTOK YKOTHOTO CYCHIIBCTBA TPOCTO
HEMOJIMBH.

Ha cydacHomy erari po3BUTKY Ta CTaHOB-
JIeHHS YKpaiHCBKOI JE€p>KaBHOCTI TPOMAJSTHH
MPUXOASTH 10 PO3YMIHHS U YCBIJOMJICHHS TOTO,
10 KPiM 3aKOHIB, y HUX HEMAE 1 He Oy/ie B MIHJIH-
BOMY CYCHUIBCTBI 3aC00iB, 3aBISKU SIKHM MOXKHA
Oyle 3aXMCTUTU CBOi MpaBa Ta iHTepecH. Tomy
MEepIIOYEePrOBUM 1 OCHOBHUM 3aBIaHHSM IIpa-
BOBOi OCBITM € HAaBYAHHS HE TUTLKH MOJOJOTO
MOKOJIIHHSA, a U JIFOJIel CTapIIoro BiKy MpaBOBUM
3HAHHSM, SIK1 JIOOMOXYTb IM y HUHILIHIX YMO-
Bax Ta y moTpedax.

B KoHTEKcTi BUIIEBHKIAIEHOTO € BaX-
JUBUM TOOy0BAa MDKHAIIOHAJIBHUX JI1aJIOTiB
cepen monoxai Ykpainu, Ilonbmmi, JIutBu 11010
OJTHO3HAYHOTO PO3YMiHHS CHIILHOTO MHUHYJIOTO

3 MOH: [lnst ykpaiHiiB, ski mnepeOyBarOTh y
[Monbii, CTBOPUIIN KYPCH TS PO3BUTKY HUDPOBHX KOM-
nerenTHOCTell. URL: https://www.rv.gov.ua/news/mon-
dlia-ukraintsiv-iaki-perebuvaiut-u-polshchi-stvoryly-
kursy-dlia-rozvytku-tsyfrovykh-kompetentnostei
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Gorinov Pavlo

1 KyJabTYpHOI CHAALIMHU; MiATPUMKA AKTHBHOI
IPOMAaJITHCHKOI MO3UIlli Ta 3AIMCHEHHS HAIlio-
HaJbHO-NATPIOTUYHOTO BUXOBAHHS MOJIOII.

B ymoBax BoeHHOI arpecii oHUM 13 3aB/1aHb
MPaBOBOi OCBITH € (OpPMyBaHHS y TPOMaJsH
MEPEOCMUCIICHHSI ITUBUII3AIINHUX IIHHOCTEH,
YCBIIOMJICHHS Ba)XJIMBOCTI PeajibHOI HE3aIexk-
HOCTI, po30yI0BH JAep:KaBH Ha JAEMOKPATUYHUX
3acajax.

AKTyaJbHIM € 3aBEPIICHHS a/IalTyBaHHS CUC-
TEeMHU HaIlOHAJIbHOI MPABOBOI OCBITHU JI0 CTaHIAp-
TIB €ZJMHOTO €BPOIEHCHKOTO OCBITHLOTO ITPOCTOPY,
IIMUPOKE YIPOBAPKEHHS! TPAKTUKU ITiATOTOBKH
(haxiBIIiB CITLIBHO 3 €BPONEUCHKUMU YHIBEPCHUTE-
TaMH, CTYJICHTCbKI Ta JIOKTOPCbKI OOMIHH, MIAro-
TOBKa (haxiBLIiB, CIIPOMOKHUX 3aXUILIATH IHTEPECH
JIep’KaBU B YMOBaX CBITOBOI KOHKYpEHII]i.

12
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BBaxkxaemo 3a pgominpHe, BOPOBAIUTH [0
IporpaMM IIKIIBHOI OCBITU HaBYaIbHY JIHC-
numtiny «OCHOBH TMpPaBOBOI KyJNbTYpH Ta
iHpopMarliiiHoi Oe3mekn», sika JaCTh MOXKJIH-
BICTh MIJABHUINUTH PiBeHBb i1H(OpMaIiiiHOi Ta
MPaBOBOi KYJIBTYPU MOJIOMi, IO CHPUITHME
dbopMyBaHHIO IPABOBOI KYJIbTYPHU CYyCHIIbCTBA
B MOJIOJIDKHOMY CEpefoBHINI Ta iH(OpMAaIliii-
HO1 rpamoTHOCTI. OKpemMo, 0 YHIBEpCHTET-
CbKOI OCBITH J0peyHO Oyno O BIPOBAAUTH
HIUPIIE 3aCTOCYBAHHS HABYAIBHUX JIUCITUILIIH
ak: «llTygyHuil iHTENEeKT Ta OCHOBU Kibep-
oesnekn», «Kputuune MHUCIEHHS, JiIEPCTBO
1 mpaBo», «MibKHaApOIHE TyMaHITapHE TIPaBO»,
«IIpaBoBe peryntoBaHHs BOJOHTEPCHKOI TisUIb-
HOCTi», «OCHOBH aBTOPCHKOTO TpaBa B iH}op-
MalifiHOMY CyCH1JIbCTBI».
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The last decade, characterized by significant changes in the usual once, mechanisms of money
circulation. In the past, we did not know other than cash, other forms of payment, and now we are
increasingly using non-cash payments and even with the help of not only plastic cards but also
mobile phones and even electronic watches. Modern digital technologies, which are actively used
in the financial sphere, have a significant impact on the application of these innovations and in
relation to money circulation.

The purpose of the article is to outline the legal essence of the provisions introducing the
concept of “digital content” and regulating the contract of “digital services”, which are set out
for the first time in Ukraine in Draft Law No. 6576. The study is conducted in the context of
the fact that Draft Law No. 6576 is a related initiative that intends to create a single space for
the digitalization of Ukraine against the background of the specialized law “On Virtual Assets”.
To achieve this goal, the author chose an appropriate system of methods of scientific cognition:
general scientific — deduction and induction, synthesis and analysis, scientific abstraction, analogy,
analytical and dialectical, systematic approach; special — legal methods of cognition, such as
formal legal, legal forecasting, retrospective and comparative legal method, comparison method,
systemic and structural; methodological substantiation of the essence, nature and structure of the
terminology that is the object of research.

The study found that Draft Law No. 6576 is not perfect in terms of the completeness of all
the newest terms used in it, which are not defined not only in it but also in other legislative acts:
“demo versions”, “virtual server”, “integration into the digital environment”. In addition, Draft
Law No. 6576 has a large number of evaluative terms: “which are common for digital content

29 46

and (or) digital services of the same type”, “can reasonably be expected”, “substantial”, “as far as

99 €6 29 ¢

possible”, “least burdensome”, “reasonable time”, “significant inconvenience”, “disproportionate
effort”, “not insignificant”, “good reason”. In its activities, the legislator should strive for clarity
and comprehensibility in setting out legal provisions, i.e., be guided by the principle of legal
certainty. Unfortunately, Draft Law No. 6576 does not comply with this important principle,
although it contains the necessary trend in the regulation of “digital content” and “digital services”

that should be outlined in the domestic legislation of any developed country.
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Introduction. Against the backdrop of
the formation of the legislative framework in
Ukraine, what can we say about the absence of a
transparent legal field in general; according to the
global analytical online publication Chainalysis,
in 2022, Ukraine ranked third among world
leaders in the use of cryptocurrencies. In terms
of the sum of indicators, it is ahead of the tech
giants: The US ranks 5th, China ranks 10th, and
the UK ranks 17th'.

According to the results of the 2020 analysis,
Ukraine ranked tenth inthe ranking of25 countries
with the highest profits from bitcoin transactions.
The average profit of Ukraine from bitcoin
transactions in 2020 reached USD 400 million.
THIS IS THE HIGHEST IN THE WORLD. The
Netherlands, Canada, and Vietnam had a similar
level of profit. The top places in the ranking were
taken by the United States with USD 4.1 billion,
and China with USD 1.1 billion. USA, second —
China with 1.1 billion USD, third — Japan with
900 million USD. The third place was taken by
Japan with USD 900 min. They are followed by
the United Kingdom, Russia, Germany, France,
Spain, and South Korea?.

Ethereum co-founder Vitalik Buterin visited
Ukraine for the first time on September 10,
2022, to participate in the Kyiv Tech Summit.
He noted that in the crypto space, especially
during periods of rising prices of most assets, the
aspect of financial speculation becomes more
important than technology for many people:
“It’s very important for the industry to remember
that there are really real and meaningful things

! Team Chainalysis, ‘2022 Global Cryptocur-
rency Adoption Index’ (Chainalysis, 14 September
2022) <https://blog.chainalysis.com/reports/2022-glob-
al-crypto-adoption-index/> accessed 24 January 2023.

2 Team Chainalysis, ‘Bitcoin Gains by Coun-
try: Who Benefited the Most from the 2020 Boom?’
(Chainalysis, 7 June 2021) <https://blog.chainalysis.
com/reports/bitcoin-gains-by-country-2020/> accessed
24 January 2023.
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and problems that [blockchain] technology
can solve”. During the Kyiv Tech Summit,
the Ethereum co-founder noted that Ukraine
demonstrates how cryptocurrencies can help in
situations where the existing financial system
fails: “A lot of people in the crypto community
see this, and it motivates people from other
countries to realize that these things are really
happening”. Buterin believes that Ukraine can
become a crypto hub because it has “both the
ability and the determination” to do so. He also
pointed out that the Ethereum Foundation is
currently focused on cooperation and promoting
the development of projects of enthusiasts from
different countries through grants or technical
assistance: “We believe in the philosophy of a
decentralized ecosystem and try to support local
[developer] groups™.

Literature review and output conditions.
On February 17, 2022, the Parliament of Ukraine
adopted the Law of Ukraine “On Virtual Assets”
No. 2074-IX (hereinafter — Law 2074)*, which
was signed by the President of Ukraine on
March 15, 2022. This law fully legalizes the
circulation of cryptocurrencies in Ukraine at
the legislative level. According to Clause 1 of
Section VI “Final and Transitional Provisions”
of Law 2074, the law itself will enter force:
a) from entry into force of the Law of Ukraine
On Amendments to the Tax Code of Ukraine,
regarding the specifics of taxation of operations
with virtual assets; b) implementation of the
State Register of service providers related to the
turnover of virtual assets, which is additionally
specified in Clause 2 of Chapter VI of the Final
and Transitional Provisions, as a limitation in the

3 ‘Biranik byrepun Bmepuie BinBimaB Ykpainy’
(ForkLog, 10 September 2022) <https://forklog.com.
ua/vitalik-buteryn-vidvidav-ukrayinu-i-zayavyv-shho-
vona-maye-potentsial-staty-kryptohabom/>  accessed
25 January 2023.

* TIpo Bipryanbhi aktusu 2022.
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possibility of applying sanctions provided for in
Article 23 of Law 2074. To fulfill Clause 1 of
Chapter VI of Law 2074 and to put it into effect,
the Parliament of Ukraine registered draft law
No. 7150 with amendments to the Tax Code of
Ukraine’ on 13.03.20226.

Since the adoption of the Law 2074 by the
Parliament of Ukraine on February 17, 2022 and
until the period of 2023, significant events have
taken place. They have significantly affected the
plans of the Parliament of Ukraine to launch
mandatory amendments to the Tax Code of
Ukraine provided for in the Draft Law 7150 and
simultaneously enact Law 2074 starting from
October 1, 2022.

Among such influential events is the fact that
on June 23, 2022, Ukraine became a candidate
for membership in the European Union. At the
same time, the European Union has significantly
updated the Crypto Asset Market Regulation
(MiCA)’. Therefore, the relevant Law 2074
regulating virtual assets needs to be adapted
to existing European regulatory mechanisms,
including the Markets in Crypto Assets
Regulation (MiCA).

European regulators  first
the need to regulate crypto asset markets

mentioned

(hereinafter referred to as Markets in Crypto-
Assets Regulation or MiCA) shortly after
Facebook launched Libra stablecoin. The French
finance minister said a few minutes after the
project’s launch that Libra would never become
a sovereign currency and would require reliable

5 TlomarkoBuii kogeke Yipainu 2010.

¢ TIpoext 3akony IIpo BHecennst 3miH g0 Iloxar-
KOBOI'O KOZIEKCY YKpaiHU IIOJI0 ONOJATKyBaHHA OIepa-
it 3 BipryansHuMH akTuBamu 2022 [7150].

7 ‘Digital Finance: Agreement Reached on Euro-
pean Crypto-Assets Regulation (MiCA)’ (European
Counsil, 30 June 2022) <https://www.consilium.
europa.eu/en/press/press-releases/2022/06/30/digi-
tal-finance-agreement-reached-on-european-crypto-as-
sets-regulation-mica/> accessed 24 January 2023.
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consumer protection. The bankruptcies of FTX,
Terra, and Celsius Network have strengthened
the authorities’ resolve. Europe has determined
that existing legislation cannot be applied to most
crypto assets and their providers. Therefore, a
new one was created to regulate crypto and the
activities of crypto companies®.

The Council adopted its negotiating
mandate on the Markets in Crypto Assets
Regulation (MiCA) on November 24, 2021.
Negotiations between the co-legislators began
on March 31, 2022 and ended with an interim
agreement reached on October 05, 2022°. On
October 5, 2022, EU lawmakers approved the
text of the Markets in Crypto Assets Regulation
(MiCA) bill"®, which will become the basis
for cryptocurrency regulation in the European
Union. And on October 10, members of the
European Parliament’s Committee on Economic
and Monetary Affairs adopted a draft law on
cryptocurrency regulation, thus supporting the
MiCA regulation and all relevant provisions.

The European MiCA Regulation should
be the basis for the new version of the Law of
Ukraine “On Virtual Assets”, The first edition
(and based on the existing new European trends,
we are sure that there will be subsequent ones)
of the Law of Ukraine “On Virtual Assets”,
which was adopted on 15.03.2022, has become
an indicator that in the future Ukrainian compa-
nies and international investors will be able to
work legally in Ukraine. That is, the activities
of all kinds of crypto institutions, exchanges,

8 “SIki 3akoHM OymyTh MIATH U1 €BPOICHCHKUX
KPUNTOBATIOTHUX KOMMaHii depe3 pik?’ (Gagarin-
News, 20 January 2023) <https://gagarin.news/ua/news/
how-mica-regulation-will-change-the-european-cryp-
to-sphere/> accessed 26 January 2023.

° ‘Digital Finance: Agreement Reached on Euro-
pean Crypto-Assets Regulation (MiCA)’ (n 7).

1 Proposal for a regulation of the European parlia-
ment and of the council on markets in crypto-assets, and
amending directive (eu) 2019/1937 2022 380.
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exchanges, startups, will be carried out within
the legal framework of the state. And in turn,
the state will protect virtual assets owned by
institutions, businesses, and citizens from all
kinds of illegal encroachments. But at this stage,
the Law of Ukraine “On Virtual Assets” is still
more declarative in nature. And it will unleash
its potential only after it is brought in line with
the MiCA regulations, and after the creation
and approval of bylaws. These are changes
that need to be introduced both to the Law of
Ukraine “On Virtual Assets” and to a number of
existing satellite laws, including, among other
things, changes to the Tax Code of Ukraine, as
well as the development of new departmental
instructions and orders of ministries and agencies
in accordance with the law. The cryptocurrency
ecosystem that is being attempted to be created
in Ukraine, which is intended for interaction
between the state and foreign and domestic
crypto business investors, is currently only at the
stage of its formation.

Aim. To conduct a study of the proposed
legal norms introducing the concept of “digital
content” and regulating the contract of “digital
services”: set forth in the draft law No. 6576.
The study is conducted in the context of the fact
that the draft law No. 6576 is a related initiative
that intends to create a single space for the
digitalization of Ukraine against the background
of the relevant law on virtual assets.

Methods. The research was based on the
analysis of the legal framework of Ukraine, the
European Union and other international acts,
including those ratified by the Parliament of
Ukraine.

The research objective required an in-depth
study of its individual components, for which the
study is divided into a number of stages in order
to form the necessary sequence of conclusions.

The methodological basis of the study
includes a combination of philosophical, general

16
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scientific and special legal methods of scientific
knowledge. The following system of methods
of scientific cognition was used in the course of
the study: general scientific methods — deduction
and induction, synthesis and analysis, scientific
abstraction, analogy, analytical and dialectical,
and systematic approach; special legal methods
of cognition, such as formal legal method, legal
forecasting, retrospective and comparative legal
method, method of comparison, and systemic and
structural method; methodological substantiation
of the essence, nature and structure of the
terminology which is the object of the study.

The chosen research methodology meets
the tasks set and contributes to the creation of
an optimal structure of the conclusions obtained
and allowed to identify the main problems. Other
methods used in the study include: the general
philosophical (universal) method of cognition
was used at all stages of the cognitive process; the
Aristotelian method was useful in analyzing the
content of current legislation on the legal nature
of the research object, explaining the problems of
their provision in terms of legislative technique
in the relevant regulations.

Results and discussion. The National
Institute for Strategic Studies, against the
background of the analysis of the Law of Ukraine
“On Virtual Assets” in the context of Ukraine’s
acceptance as a candidate for membership in
the European Union, noted among a number
of key issues that need to be addressed at the
current stage of development to streamline
the circulation of virtual assets in Ukraine:
classification and analysis of crypto-assets in
accordance with international and European
regulations and standards in accordance with
their main characteristics and economic goals. A
detailed analysis of the classification of different
categories of virtual assets is necessary to ensure
proper regulation and control in accordance
with their characteristics and risks. Based on the
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analysis of various virtual assets, it is advisable
to establish requirements for the markets of those
virtual assets that are not currently subject to
Ukrainian legislation. In international practice,
the most common classification of virtual
assets refers to securities assets, payment assets
intended for use as a means of payment, and
utility assets intended to provide digital access
to programs or services'!.

In addition, the National Institute for
Strategic Studies, in order to solve the priority
problems, including the one we have mentioned
above, in the field of regulating the circulation
of virtual assets in Ukraine, recommended the
following: to create a working group to develop
and harmonize the regulatory framework
necessary for the implementation of the Law of
Ukraine “On Virtual Assets” in order to create a
progressive model for regulating the circulation
of virtual assets in Ukraine, involving the
competent authorities, in particular the National
Securities Commission'?.

1. Advisory Board for the Implementa-
tion of Virtual Assets.

On 17.11.2022, the National Securities
and Stock Market Commission established
an advisory council to obtain high-quality
expertise and professional assessment in the
area of virtual assets implementation. The main
task of the Council is to develop and approve
a draft law on amendments to the Tax Code of
Ukraine regarding the peculiarities of taxation of
transactions with virtual assets and amendments
to the Law of Ukraine “On Virtual Assets”. The
Council will also coordinate other issues related
to the regulatory regulation of activities in the

' NI Omiitauk, ‘O6Ir BipTyaJdbHHX aKTHBIB B
Vkpaini’ (HamioHanpHUIT 1HCTHTYT CTpaTeridHuX
nocmimkenb 2022) <http://niss.gov.ua/doslidzhennya/
ekonomika/obih-virtualnykh-aktyviv-v-ukrayini>
accessed 31 January 2023.

12 Oniiinuk (n 11).
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virtual assets market. The Council will include
representatives of specialized authorities, leading
market experts and other interested parties. The
Commission is interested in the opinions of all
parties to the process, so it is ready for an open
and constructive dialog".

The first meeting of the Advisory Council
on the Regulation of Virtual Assets (hereinafter
referred to as the Advisory Council) was held
on December 01, 2022, and was organized
by the National Securities and Stock Market
Commission (hereinafter referred to as the
NSSMC). The meeting of the Advisory Board
was attended by representatives of the Office
of the President, management and specialists of
the NSSMC, specialists of the National Bank
of Ukraine, representatives of the deputy corps,
specialized bodies, leading market experts
and other participants. During the meeting, the
participants discussed the importance of a quick
launch of the virtual asset market in Ukraine
and the areas of activity, reviewed the European
MiCA (Markets in Crypto assets) Regulation.
The participants familiarized themselves with
the already developed amendments to the articles
on the scope of application, definition of terms
of the basic law “On Virtual Assets” and the
concept of taxation'.

13 ‘Kabiner MinictpiB VYkpainu - IIpodeciii-
Huii nmiasor: HKILIIDP cTBOpmia KOHCYIBTAIiMHY
paxy 3 NHTaHb PETYIIOBAHHSA BipTyaJlbHUX AaKTHBIB’
<https://www.kmu.gov.ua/news/profesijnij-
dialog-nkcpfr-stvorila-konsultacijnu-radu-z-pitan-
regulyuvannya-virtualnih-aktiviv> accessed 31 January
2023.

4 ‘Bigbynocek mepire 3acimaHds KoHCyabTariii-
HOI pajy 3 MUTaHb PETYIIOBAHHS BIpTyalbHUX aKTUBIB’
<https://www.nssmc.gov.ua/vidbulos-pershe-zasidan-
nia-konsultatsiinoi-rady-z-pytan-rehuliuvannia-virtu-
alnykh-aktyviv/> accessed 30 January 2023; ‘KaGiner
MinictpiB Ykpainu — BinOynocs nepie 3acizanas Kon-
CYIBTALIHOT pajivi 3 MUTaHb PEryTIOBAHHS BipTyalbHUX
aktuBiB’  <https://www.kmu.gov.ua/news/vidbulos-per-
she-zasidannia-konsultatsiinoi-rady-z-pytan-rehuliuvan-
nia-virtualnykh-aktyviv> accessed 30 January 2023.
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Based on the results of the meeting of the
Advisory Council on December 01, 2022, the
NSSMC reported on its official website on
December 27, 2022: “The Advisory Board has
begun discussing and developing legislative
changes necessary to launch the crypto-asset
market in Ukraine. The first draft of the bill is
planned to be prepared by the end of January
2023. Currently, the Council’s experts are con-
sidering the European MiCA Regulation, the
principles of which should form the basis of the
draft law and be implemented in the national reg-
ulatory framework. In particular, this week they
will discuss and collect proposals and comments
on licensing and conditions of service providers
(Section II of the MiCA Regulation). In addi-
tion, the issue of virtual assets that are not asset-
linked tokens and electronic money tokens will
be proposed for consideration in the near future
(Section III of the MiCA Regulation)*>.

2. Legislative initiatives. In early 2023, the
Parliament of Ukraine adopted two draft laws
as a basis: the draft Law on Amendments to the
Civil Code of Ukraine'®; and the draft law on
digital content and digital services'’. These draft
laws expand the scope of civil rights objects
and are aimed at regulating the use of virtual
assets and digital content by including them in
the objects of civil law subject to the regulation
of the Civil Code. Both draft laws were devel-
oped as part of the implementation of the acts of

15 ‘Koncynpraiiiina pajga 3 MATaHb PETYIIOBAHHS
BIpTyaJIbHUX aKTUBIB MPUCTYIWIA JIO PO3POOKH 3MiH
B mnpodinsHmiA 3akoH’ <https://www.nssmc.gov.ua/
konsultatsiina-rada-z-pytan-rehuliuvannia-virtualnykh-
aktyviv-prystupyla-do-rozrobky-zmin-v-profilnyi-
zakon/> accessed 31 January 2023.

'6 [IpoekT 3akoHy PO BHECEHHS 3MiH Ta JOIOB-
HeHb N0 LluBinbHOTO KOMEKCy YKpaiHu, cCIpsIMOBa-

HUX Ha PO3IIMPEHHS Kola 00’€KTiB IMBUIBHMUX IIpaB
2021 [6447].

17 TIpoekT 3akoHy 1po HU(BPOBHI KOHTEHT Ta K-
posi nociyru 2022 [6576].
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the EU institutions (in this case, Law 2074 and
related ones) into national legislation (in the con-
text of this study, it is MiCA) in accordance with
the provisions of the EU-Ukraine Association
Agreement'®. Information on the implementation
of the Association Agreement is available on the
website of the Government Office for Coordina-
tion of European and Euro-Atlantic Integration'.
The Government Office is the main body that, in
accordance with the Resolution of the Cabinet
of Ministers of Ukraine No. 759 of 21.07.2020%
responsible for the implementation of tasks in
the field of European and Euro-Atlantic integra-
tion and the implementation of the Association
Agreement.

3. Draft law No. 6576. In May 2019, the
European Parliament and the Parliament of
Ukraine adopted Directive 2019/770 on digital
content and digital services supply contracts,
which enters into force for EU Member States
on January 1, 2022. By signing the Association
Agreement with the European Union, Ukraine
must ensure the gradual adaptation of Ukrainian
legislation to the EU legislation. One of the
directions of which is to strengthen economic
and trade relations by creating a deep and com-
prehensive free trade area, including intangible
objects, which include digital content.

The purpose of the Draft Law, as stated in
the explanatory note to it, is to objectively deter-
mine the need to model the legal regulation of
civil law relations between the contractor and
the consumer regarding the provision of digital
content and/or digital services on the basis of a

18 Vroma mipo acorriamito Mixk YKpaiHoto, 3 OfHi€l
cTtoponH, Ta €BpomnericbkuM Coro3oM, €BponeincrKkuM
CIIBTOBapUCTBOM 3 aTOMHOI €HEprii 1 iXHIMH JiepKaBa-
MU-YJICHaMHU, 3 1HII0i cTopoHH 2014,

19°¢ Association Agreement’ (European Integration
portal, 2023) <https://eu-ua.kmu.gov.ua/en/associa-
tion-agreement> accessed 31 January 2023.

2 TIpo YpsiaoBuii odic KOOpAHHALIT €BPOMEHCHKOT
Ta €eBpoamIaHTH4YHOI iHTerpauii 2017.
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contract, as well as to legislate effective legal
tools for protecting the rights of consumers who
receive digital content and/or digital services®'.

The provisions of the related draft law
No. 6576 define the scope of civil legal rela-
tions, set out subjective and objective criteria for
the compliance of digital content (services) with
the terms of the contract, and establish the legal
consequences of failure to provide digital con-
tent (services) under the contract, as well as the
non-compliance of the content (services). In addi-
tion, the grounds and legal consequences of with-
drawal from the contract under which the digital
content (service) is provided are determined®.

4. Digital content and digital services
agreement. Draft Law No. 6576 (the “Draft
Law”) provides for the regulation of the
following legal relations:

relations in which the contractor provides
or undertakes to provide digital content and/
or digital service to the consumer on the basis
of a contract, and the consumer provides or
undertakes to provide his/her personal data,
except when their transfer is necessary solely
for the provision of digital content and/or digital
service, without the intention of their further use
for any other purpose;

relations in which the contractor provides
or undertakes to provide digital content and (or)
digital services developed in accordance with
the consumer’s specifications on the basis of a
contract;

21 TIpoexT 3akoHy mpo H(POBHi KOHTEHT Ta K-
posi nociyru (n 17).

22 ‘Pajia cxBaJIHIIA 1BA 3aKOHOMPOEKTH PO Jierai-
3ailo BipTyanbHuX akTuBiB’ (bisnecllensop, 13 January
2023) <https://biz.censor.net/news/3393140/rada_
shvalyla dva zakonoproyekty pro legalizatsiyu
virtualnyh_aktyviv> accessed 30 January 2023;
Telegram: Contact @yzheleznyak, ‘I Baxnui 3minu
y Tomy Yucmi Hnsa Po3surky Kpunroakrusis B Ykpa-
i’ (12 January 2023) <https://t.me/yzheleznyak/3274>
accessed 30 January 2023.
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relations in which the contractor provides
or undertakes to provide digital content on a
material medium intended solely for the storage
of such digital content on the basis of a contract.

The Draft Law does not apply to the
regulation of relations regarding: 1) provision
of digital content and (or) digital services that
are included in goods or interconnected with
goods and provided together with such goods
under a sale and purchase agreement, regardless
of whether the digital content and (or) digital
service is provided by the seller of the goods or
a third party; 2) provision of services in which
the digital form is used exclusively as a means
of data transmission; 3) provision of electronic
communication services; 4) provision of medical
services; 5) provision of financial services;
6) provision of legal services; 7) provision of
consulting services.

The terms of digital content agreements that
worsen the consumer’s position compared to
that provided for in this Draft Law are null and
void and shall be replaced by the relevant terms
provided for in this Law.

The Draft defines when digital content
and digital services are considered to be in
compliance with the terms of the contract, as
well as a list of requirements for digital content
and digital services:

1) to be suitable for use in accordance with
the purpose for which they are usually used,
taking into account the technical requirements
contained in legal acts and/or regulatory
documents;

2) be provided
quality, including functionality, compatibility,

in the quantity and

accessibility, continuity of supply and safety
of use, which are usual for digital content and
(or) digital services of the same type, and which
the consumer can reasonably expect to receive
under the terms of the contract or public offer of
the performer, placed in any form suitable for
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perception by the consumer, including on the
label of the material carrier of digital content,
except when:

a) digital content and (or) digital service are
provided in the quantity and quality that comply
with the terms of the public offer of an individual
performer;

b) digital content and (or) digital service are
provided in the quantity and quality that comply
with the terms of the amended public offer posted
in the same manner as the previous offer, if such
changes were made before the conclusion of the
agreement;

3) be provided together with all annexes
and instructions, including recommendations for
installation in accordance with the terms of the
agreement, which the consumer can reasonably
expect to receive;

4) correspond to the demo version previously
provided to the consumer for review;

Any inconsistency of digital content
and (or) digital service resulting from its
incorrect integration into the consumer’s digital
environment is defined as a digital content and
(or) digital service inconsistency if:

1) the integration of digital content and (or)
digital service was carried out by the contractor
or a person acting on his behalf;

2) the integration of digital content and
(or) digital services was carried out by the
consumer in accordance with the instructions
provided by the contractor, which contain
deficiencies.

What is important in the Draft Law and
should be noted is that the contractor must
guarantee to the consumer that the digital content
and/or digital service provided by him/her does
not violate the rights of third parties, including
intellectual property rights.

The burden of proof for the provision of
digital content in accordance with Article 3 of
the Draft rests with the contractor.

20
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Conclusions and recommendations.
It is quite logical and correct to formulate a
new comprehensive law to implement Direc-
tive 2019/770 of the European Parliament and
of the Council on certain aspects relating to
contracts for the supply of digital content and
digital services into Ukrainian national legis-
lation. Rather than introducing the necessary
amendments to a number of legal acts: The
Law of Ukraine “On Information”, the Law
of Ukraine “On Electronic Commerce”, the
Law of Ukraine “On Consumer Protection”,
the Law of Ukraine “On Personal Data Protec-
tion”. This will not allow the relevant provi-
sions of Directive 2019/770 to be implemented
in a clear manner in Ukrainian legislation and
will not ensure systematic regulation of rele-
vant social relations in a clear and accessible
form for the consumer and the contractor.

The principle of legal certainty stipulates
that the legislator should strive for clarity and
comprehensibility when setting out legal provi-
sions. A potential user of a legal act should be
able to easily navigate the proposed legal defini-
tions, in particular, to have their definitions and
understand which legal provision applies in a
particular case, and have a clear understanding
of the specific legal consequences in the regu-
lated legal relations.

1. In order for the Draft Law No. 6576 to
cover all definitions contained therein, it is
necessary to introduce the following definitions
in its Part 1 of Article 2 “Definitions of Terms”:
“demo versions” (Article 6 (2)), “virtual server”
(subpara. 2 of Article 2 (1)), “integration into the
digital environment” (part 1 of Article 7);

2. In
interpretations of future legal provisions in

order to eliminate various
law enforcement practice, it is necessary
to reduce the evaluative concepts in Draft
Law No. 6576:

digital content and (or) digital services of the

“which are common for
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same type” (Article 5 (1)), “can reasonably time” (Article 15(2); Article 16(1)),
be expected” (Article 6 (1,2)), “essential” “significant inconvenience” (Article 12(3)),
(Article 11(2); Article 12 (4); Article 12 (6);), “disproportionate effort” (Article 12(3)), “not
“as far as possible” (Article 10 (5)), “least insignificant” (Article 17(2)), “good reason”
burdensome” (Article 10(5)), “reasonable (Article 17(1)).
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The published article is determined for studying such a question as bringing the disposition
of Article 379 of the Criminal Code of Ukraine into compliance with the current state of the
Ukrainian judicial system. The suggested article includes observing such a question as different
forms of the objective side of the crime, which is provided by Article 379 of the Criminal Code of
Ukraine, the single form of the subjective side of the crime, which is provided by Article 379 of
the Criminal Code of Ukraine. The purpose of this article is to establish the complete, up-to-date
list of victims of the crime, which is provided by Art. 379 of the the Criminal Code of Ukraine.

The authors consider all categories of victims of the crime, which is provided by Article 379
of the Criminal Code of Ukraine. The authors analyze the legal status and role of jurors in the
proceedings at law. The authors assess the legal status of judges as possible victims of the crime,
which is provided by Article 379 of the Criminal Code of Ukraine, depending on the place of
the court in the judicial system or the administrative position held by the judge in the court. The
authors consider the relationship between the status of a judge and the article of the Criminal Code
of Ukraine, which protects the judge’s life from encroachment on it. The authors established that
the post of People’s Juror is excluded from the list of holders of judicial power.

The authors came to the conclusion that the current list of crime victims, which is provided
by Article 379 of the Criminal Code of Ukraine, does not correspond to the current state of the
Ukrainian judicial system.

The authors propose to exclude the People’s juror from the list of victims of the crime, which
is provided by Article 379 of the Criminal Code of Ukraine. This research is an original proposal
to bring the disposition of Article 379 of the Criminal Code of Ukraine into compliance with the
current state of the Ukrainian judicial system.
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Oco0,1uBOCTI BU3HAYEHHS MIOTEPIIJIOTO Bijl 3JI0YHHY,
KUl nependavyeno ct. 379 KpuMiHaJIbHOIO KOAEKCY YKpaiHu

Kapnosa Hamania
KaHouoam ropuoudHUxX HayK
ooyenm xagheopu npasa

3BO «Mixcnapooruii Haykoso-mexHiyHull yHisepcumem imeni akaoemixa FOpia Byzasay,

Yrpaina

3aoéapuun I'puzopiii
Kanouoam ropuoudHuUx HayK, OOYeHm
ooyenm Kkagheopu npasa

3BO «Mixcnapooruii Haykogo-mexHiuHuil yHisepcumem imeni akaoemixa FOpis Byzasny,

Yrpaina

Beryn. Bignosinno 1o HopMm Koncru-
Tymii
CynoycTpiii 1 ctatyc cyaaiB» Bix 02. 06. 2016 p.
Nel1402-VIII?, «IIpo Buiny pamy mpaBoCymis»
Big 21.12.2016 p. Ne 1798-VIII® dynkuiro npa-
BOCYIIsl 3A1MCHIOIOTH B YKpaiHi BHUKIIIOYHO

Vkpainu', 3akoniB VYkpainum «IIpo

CYZIM, BIJOMYHMI KOHTPOJb 3a AISUIBHICTIO CYA-
JIiB MOKJIA/ICHO Ha CHEIialbHO YyTBOPEHI OpraHu
y cdepi mpaBocymius, BIIOMYMA KOHTPOJIb 3a
TISUTBHICTIO TIPUCSDKHUX.  (DyHIaMEHTAIBHOIO
171e€10 KOHCTUTYLIIOHAJI3MY, a BIATaK 1 KIIOUO-
BHM 3aBJaHHSIM KOHCTHUTYIIIi KOXKHOI Jep>KaBH,
€ 3a0e3medyeHHs MpaB 1 CBOOOJ JIFOIUHU 1 TPO-
MaJsiHUHAa dYepe3 e(eKTHBHE Ta CHpaBelJivBe
npaBoCcysl B JepXaBi, 10 MOXJIHMBO JIUIIE

IpU TOTPUMAaHHI KOHCTUTYIIMHHUX TPUHIIHITIB

! KoHcruryis VYkpainu. URL:
https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text
(mara 3BepHeHHs 25.10.2022 poky).

2 3akon VYkpainun «IIpo cymoyctpiii 1 cra-
Tyc cymaiB» Bim 02. 06. 2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

3 3akon VYkpaiuu «IIpo Bumyy pany mpasocymis»
Bix 21. 12. 2016 p. Ne 1798-VIII. URL: https://zakon.

rada.gov.ua/laws/show/1798-19#Text (naTa 3BepHEHHS
25.10.2022 poky).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23
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BEPXOBEHCTBA TMpaBa 1 HE3aJCKHOCTI CYIIIB
B ()YHKI[IOHYBaHHI YCiX JIAaHOK CY/IOBOi CHCTEMH.
Pi3H1 acniekTu peanizariii BuIlle HaBEACHUX KOH-
CTUTYHIMHUX TPHHOUIIB B (YHKIIOHYBaHHI
yCIX JIAaHOK CyHOBOi CHCTEMH 3HAXOIAThCA Mij
KPUMIHQJIBHO-TIPABOBOK) OXOPOHOIO CT.CT. 376,
376-1, 377, 378, 379 KpuMiHaabHOTO KOAEKCY
VYkpainu (nani KKY). Ocobu, siki BiAMOBITHO 0
3aKOHY 311 CHIOIOTH MPaBOCYIS Y Cylax, TAKOXK
MAaIOTh yCi TIpaBa i CBOOOIU JTIOMUHU 1 TPOMAIsI-
HUHA, sKi rapanToBaHi KoHcTutyuiero Ykpainu
1 MDKHapOJIHUMH TPaBOoBUMU akTamu. OTHUM 13
HaAMOLIBII BXKIMBUX TPaB JIOAUHM, SIKE TrapaH-
ToBaHo cT. 27 Konctutymii Ykpainu®, € nmpaBo Ha
#uTTsa. Hocli cynoBoi Biagu BUKOHYIOTH Bax-
JUB1 TpolecyaabHl 00OB’SI3KU MO 3/11HCHEHHIO
MPABOCYS 1 MOCATAHHS HA iX KUTTS B 3B SI3KY
3 3A1MCHEHHSIM HUMH MpaBoCyasi 000B’SI3KOBO
3aIIKOJUTh HE TUIBKU CAaMHM HOCISIM CYIOBOL
BJIaJH, a 1 QYHKIIOHYBaHHIO CyIOBOi CHCTEMH.
Tomy ct. 379 KKY BcTaHOBIIOE€ KpUMIHAIBHY
BiJIMOBITAJIbHICTG 32 MMOCATaHHS Ha )KUTTS CYJUII,
HApOJHOTI'0 3aCifaTelis YU IPUCSIKHOTO Y 3B’ SI3KY

* KoHcruryis VKkpainu. URL:
https://zakon.rada.gov.ua/laws/show/254%
D0%BA/96-%D0%B2%D1%80#Text (1ara 3BepHEHHS
25.10.2022 poky).
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3 IX HISABHICTIO, ITOB’SI3aHOIO 13 3M1ACHEHHAM
npaBocyaas. Ajne YMHHA peAakiis i€l cTaTTi
Oyna npuitasaTa 23.02.2014 poxy, paHimie HIX
Oyno mpuitHaTo yuHHUHN 3akoH Ykpainu «IIpo
CyaoycTpiif 1 craryc cynai» Bix 02.06.2016 p.
Ne 1402-VIII®, 3 sxoro po3noyanachk A0Ci TPH-
Barodya B YKpaiHi cyqoBa pedopma, Ta BCTY-
nuB y cuily 3akoH YkpaiHu «IIpo BHeceHHs
3MIH JI0 JIeSIKMX 3aKOHOIABYUX aKTiB YKpaiHU
IIOJI0 CIIPOLICHHS TOCYAOBOTO PO3CIIilyBaHHS
OKpEeMHX KaTeropiii KpUMiHaJIbHHUX MPaBO-
nopytreHsy Bix 22.11.2018 p. Ne 2617-VIII®,
BIATIOBITHO JIO SIKOTO OyJI0 MPOBEICHO MACII-
tabny pedpopmy KKVY. Ockinbku ct. 379 KKY
OXOPOHSIE KUTTS HOCIIB CYAOBOi BIIaJHl BiJ
KPUMIHAJIIPHO MPOTUIPABHUX IMOCITaHb, TO
BUHUKA€E MUTAHHS, HACKUTBKH TMEPENIK 0XOPO-
HroBaHux cT. 379 KKV oci6 Bigmosingae cyuac-
HOMY MepetiKy HOCiiB CyJOBOi BlIaJu B yKpa-
THCBKIH cynoBiit cuctemi?

JocnimkeHHI0 MpoOJIeMHUX aCIeKTIB KpH-
MIHAJIBHO-TIPABOBOI  OXOPOHM JKUTTS HOCIIB
CYZIOBOi BNy TMPHUCBAYEHI Mpalli TaKux Hay-
KOBIIIB, sik TpymkiBebka JI.B., linkiBceka H.A.,
Trottorin B.1., I'pogeuskuii }O0.B., bopucos B.I.
Ta iHmuX. OgHaK MOTPiOHO BU3HATH, IO YCi IIi
po0oTH HE BIIMOBIAAIOTH CYyYaCHOMY CTaHy KpH-
MIHAJIBHOTO 3aKOHO/IaBCTBa YKpaiHU 1 HE BiO-
OpakaroTh MOTO OCTaHHI 3MIiHH.

Mera HaykoBoi crTarTi. Meroro crarTi
€ BCTaHOBJEHHS TOBHOTO MEpeNiKy MOTepITi-
WX BIJ 370YMHY, KWW TiepenbadeHo cT. 379
KKY, Ta nmogamnblie BOOCKOHAJIEHHS JAHOI CTATTI

5> 3akon Ykpainu «IIpo cymoycrpiii i craryc cyu-
niB» Big 02.06.2016 p. Ne 1402-VIII. URL: https://zakon.
rada.gov.ua/laws/show/1402-19#Text (mara 3BepHEHHS
25.10.2022 poky).

¢ 3akon Ykpainu «IIpo BHeCEHHS 3MiH 10 JEIKUX
3aKOHO/IaBUMX aKTiB YKpaiHM IIOJ0 CIIPOIIEHHS JOCYI0-
BOTO PO3CIiyBaHHS OKPEMHX KaTeropiii KpUMiHaJIBHHX
npaBoropymenby» Bif 22.11.2018 p. Ne 2617-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2617-19 (mara 3Bep-
HeHnns 25.10.2022 poky).
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y BIAMOBITHOCTI 3 YMHHUM CTAaHOM KpUMiHAJb-
HOT'O 3aKOHOZABCTBA Ha YKpaiHi.

BukJiiag oCHOBHOro marepiajly HayKoBOQ
crarTti. O6’extuBHA cropoHa ct. 379 KKV onu-
caHa 3aKOHO/IaBIleM sIK BOMBCTBO abo 3aMax Ha
BOMBCTBO, SIKI € CKJIaJIOBUMHU YaCTHHAMH OPH-
JUYHOT KOHCTPYKINI «IOCSTaHHS Ha YKHUTTS».
Bonu € okpemumu Gopmamu 00’€KTHBHOI CTO-
POHH 3JI0YHHY, B SIKOMY TOCSTaHHS Ha >KUATTS
BUPAXA€ETHCS Ha MpakTHIi. [IoOHATTS «BOMBCTBO
€ JBOCKJIAJIOBUM IMOHSTTAM, SIKE CKIAJAa€ThCS
3 JISHHS, K€ MPOTUIPABHO BUKJIMKAJIO 010J10-
TiYHy CMEpTh JIOJUHM Ta HOTO HACTIIKY — caMoi
6iomoriunoi cmepri’. Jlpyroro ¢opmoro mocs-
TaHHS Ha XUTTA, ke nepeadadeHo cT. 379 KKY,
€ 3amMax Ha BOWBCTBO. KpuMiHAIBHO TPOTH-
npaBHE AisiHHA, 110 nependadeHo cr. 379 KKY,
BBKAETHCS 3aKIHYCHUM 1 y BHUMNAAKY, KOJIH
NOCATaHHS HasBHE, ajié HE JIOCAINIO 3aIlIaHo-
BAHOTO pe3ylbTaTy 1 MOTEPHiTUi 3aTUIIUBCS
*uBUM. Lle Bipi3HSA€ «IOCSITaHHS Ha KUTTS»
BiJl YMHUCHOTO BOMBCTBA, SIKE BBAXKAETHCS 3aKiH-
YeHUM JIMIIE y BUIMAIKYy HACTAHHS TOJIOBHOTO
HacHiAKy — O1070Ti4HOI CMEpTI MOTEPHiiIoro.
B ymucHoMy BOHMBCTBI MisIHHA HEpPO3PUBHO
OB’ S13aHO 3 HACIIJIKOM Y BUIVISIZII CMEPTI IMOTEP-
M1JI0T0 1 TOHATTS «YMHUCHE BOMBCTBOY» OXOILTIOE
co0010 1 AIgHHS, 1 HACIiZOK. SKIIO HacIiIoK
y BUIVISIZII CMEPTI MOTEPHiOro He OyB TOCATHYT,
TISIHHSI BB)KAETHCS 3aMaxOM HAa yMHCHE BOMB-
cTBO. OYEeBHUIHO, 110 3aKOHOJABEIH 0axkaB BCTa-
HOBUTHU IIiJIBUIICHUA PIBEHb OXOPOHH JKHUTTS
JEeSIKUX Kateropiii ocid B 3B’s3Ky 3 iX JeprKaB-
HOIO 4YHM TPOMAJCHhKOIO uu TmpodeciiiHoo uun
MIPOIIECYaTBLHOIO JISUTHHICTIO a00 3 AISUTHHICTIO
oprasi3zaiiii, sKy BOHU MPEICTABISAIOTH 1 CTBO-
pUB Ul Ili€] METH CBOEPIAHY IOPUANYHY (iK-
1110 — TIOCSITAHHS Ha KUTTH, sike 00’ €IHY€ B cOO01
MOHSTTS BOMBCTBO Ta 3aMaxX HAa BOWBCTBO, HE

7 Kapnosa H. O. 3n0unHu OpOTH MPaBOCYI,
AKi 1MOB’s13aH1 3 0OMEXEHHSM IpaBa 0COOM Ha 3aXHUCT:
Juc. kKaua. opul. Hayk. Kuis, 2018. 369 c. C. 160
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Oymydu X MexaHiuHOIO cyKynHicTio. Hacmiakom
TAaKOTO KPOKYy cTajo (hakTUYHE 3pIBHSHHS IO
pIBHIO CycmnibHOI HeOe3nekn BOMBCTBA 1 JIUIIIE
3aMaxy Ha BOMBCTBO OKpPEMHX Kareropiii ocio,
aJke KpUMiHaJIbHA BiJIMOBIAAIBHICT 32 00M1Ba
JSIHHSI HACTYTIA€ SIK 32 3aKiHUYE€HE KpHUMIHAJIbHE
MpaBOIOpYyIIeHHs. HaBiTh SKIIO BUHHUI Bij-
MOBUBCS BiJl CBOTO 33/iyMy B Ipotieci i 100po-
BUIBHO HE JOBIB WOTO 10 KIHII, 1€ He Oyne
kBaTi(piKyBaTuCsl SIK JTOOPOBITHHA BiMOBA BiJ
37I0YUHY, BAHHHM Oy/ie MPUTATHYTUH 3a 3aKiHYe-
Huii 3104uH. ToOTO, 3I04HH, SIKUH MepeadoadeHo
cT. 379 KKY, 32 KOHCTPYKIIi€0 HANIEKUTh 10 yCi-
YeHHUX CKJIaJiB 3JI0YMHY, MOpYyY 13 3I0YMHAMH,
K1 nependaueHi cr.cT. 112, 348 KKYVY. H. B. Bep-
OWIIbKa MTOMIYae, 10 MOCATAHHS Ha MPEACTaBHHU-
KiB BJIaJH iICTOPUYIHO OYyJIM IMO3HAYEHI CYyBOPHUMHU
CaHKLisIMHU®.

VYV Bumagky cr. 379 KKVY BuHHa ocoba
MOBHHHA HE JUIIE YCBIAOMIIIOBATH CYCHUIBHY
HeOe3neKy BOWBCTBA YW 3aMaxy Ha BOWBCTBO,
a i 3poOuTH 1€ TaK, mo0 BOMBCTBO UM 3aMax Ha
BOMBCTBO CTaj0 TMEPEIIKOAO sl 3MiHCHEHHS
JUSUTBHOCTI TTOTEPIIOro 1O 3A1IMCHEHHIO TPaBo-
CYIUISI, Y TIOMCTOIO 32 Hel M Xoda O Hamaratucst
JOCATTH PE3YAbTATy LIUIXOM MTOCSTaHHS Ha JKUTTS
MOTEPIIOro. 3 TaKOro BY3bKOTO BU3HAYECHHS
CHIPSIMOBAHOCTI YMHUCITy CKO€HHS KPHUMiHAJIBHO
MIPOTUIIPABHOTO JiSIHHS BUIUIMBAE MPSIMUN 3a3-
Janeriap 00ayMaHui, BUSHAYCHUA yMHCET 3J10-
YHHIS, ajpKe [ii, CIpsSMOBaHI Ha JIOCSTHEHHS
KOHKPETHOTO PEe3yJbTaTy, MOBUHHI BYMHATHUCS C
YITKUM YCBIIOMJICHHSM pE3YJbTaTy, Ha JOCAT-
HEHHSI SIKOTO BOHHU CHpsMOBaHi. BOMBCTBO uu
3aMax Ha BOMBCTBO CY/IJi, HAPOTHOTO 3aciaTelis
YW MIPUCSHKHOTO, BAMHEHE 3 YMHCIIOM, CITPSIMOBA-
HUM Ha HIIMHA pe3ynbTaT, IOBUHHO KBaJli(iKyBa-
THUCH 3a 1HIIKUMU cTarTsiMu KKY.

8 Bepbuupska H. B. 310uiHN NPOTH TPaBOCYIs
Ha paHHIX eTanax PO3BUTKY BITUM3HSHOTO 3aKOHOJAB-

CTBa. Bicnux 3anopizvkoeo HayionanbHo2o yHieepcu-
memy. FOpuouuni nayxu.2015. Ne 4(1). C. 50-54. C. 54.
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BigmoBigHo 10 AmMcro3wuIlii aHanmi3o0BaHOI
CTaTTi IiSTIBHICTb, sIKa TOBUHHA MOTEPIIITH Haii-
OUTBIIY TIKOAY BiJ 3J0YMHY — 1€ JISTBHICTD
CYIJIi, HAPOJHOTO 3acifiaTelisi Yu MPHUCSHKHOTO,
MOB’si3aHa 13 3AIMCHEHHSAM TMpaBocyaas. Tomy
OCHOBHUM Oe3mnocepeHiM 00’ €KTOM 3JI0YUHY,
nependayenoro ct. 379 KKY, € cycninbHi Bif-
HOCHHH, 5IKi 320€3MeuyloTh He3alleKHe i caMo-
CTifiHEe 31MCHEHHSI MPaBOCYAJs CYAOM (Iisiib-
HICTh Cy/ly IIOJI0 BHUPIIIEHHS CIpaB y MOPSAIKY
UBIUIBHOTO, KPUMIHAJIBHOTO  CYJOYMHCTBA,
pO3IIISIYy CIpPaB PO aAMIHICTPAaTUBHI MIPaBOIIO-
PYIICHHS Ta 1HIIMX MPOBAPKEHb), TOOTO Mpa-
BOCYIIS y By3bKOMY ceHCI’. OCKITbKH KHTTSI
MOTEPIIJIOT0 Ma€ IIHHICTh CaMO IO €001, TO
JIOaTKOBUM  OOOB’SI3KOBHM  O€3MOCepeIHIM
00’eKTOM 3704MHY, nepeadaueHoro cr. 379
KKY € cycninbHi BiTHOCHHH, 5K 320€31e4yI0Th
JOTPUMAHHS KOHCTHUTYIIIHHOTO TpaBa JIIOAWHH
Ha 3aXUCT BiJ MPOTUIPABHUX IMOCATaHb, CIPS-
MOBaHHUX Ha 1M030aBIeHHS i1 ®KuTTs ",

Crmig 3ayBaKUTH, IO BIAMOBIAHO IO 4. 6
ct. 12 KKY 37104uH, sikuii nepend6adeno ct. 379
KKY, HamexuTs 10 OCOOJHMBO TSKKUX 3JI0YH-
HiB. BBakaeMo, 110 11€ BUKJIMKAHO MTOETHAHHSIM
y JaHOMY 3JI0YMHI MOCSTaHb Ha MPaBOCYANS K
MIPOIIEC JTiSTTLHOCTI IEPKaBHUX CyJOBUX OpraHiB
Ta Ha JKUTTA HOCIiB CyI0BO1 BJIa/ix, IO MIOBEPTAE
HAC /10 pO3MISAY MOTEPIUINX Bifl aHATI30BAHOTO
3JI0YUHY.

BigmoBigHo mo 4. 1 ct. 52 3akony VYkpa-
iam «IIpo cymoycTpiit Ta cTaryc CyaaiB» Bif Bij
02.06.2016 Ne 1402-VIII cynnero € rpomans-
HUH YKpainu, skuid BianosigHo 10 Konctutyii
VYkpainu Ta 1boro 3akoHy MpU3HAUYCHUH CYIIIEIO,
3aiiMae MTaTHY CYAIIBCBKY IMOCaAy B OJHOMY

° Kapmosa H. FO. KBanidixariis 310491HIB MPOTH
MpaBOCYNIS: Kype JeKIii: HaBYaJIbHUK TOCIOHUK.
Kuis: IOpunkom Intep, 2019. 180 c. C. 70.

10 Kapniosa H. 0. Kpanidikariist 371041HIB MPOTH
NpaBOCYNJs: Kype JEeKIid: HaBYaJIbHUKA TOCIOHUK.
Kuis: FOpunkom Intep, 2019. 180 c. C. 74.
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3 CymiB YKpaiHu 1 3IIHCHIOE MPaBOCYAIsS Ha
npodeciiiniii ocHoBi'!. Ct. 48 3akony Ykpainu
«IIpo cymoyctpiit Ta craryc cymuiB» Bia Big 02.
06. 2016 Ne 1402-VIII BcraHOBIIOE L0 CyAIs
y CBOiHl AISIBHOCTI OO 3/1MCHEHHS IMpaBo-
cynus Ha ocHoB1 KoHeTuTy1ii 1 3aKoHIB YKpaiHu,
MIPUHITUITY BEPXOBEHCTBA IPaBa, € HE3AICKHUM
BiJl Oy/Ib-SIKOTO HE3aKOHHOTO BIUIMBY, TUCKY a00
BTpYYaHHsI, iK1 3a00pOHEH1 1 MalOTh HACJ1JIKOM
Bi/INIOBIJaJIbHICTh, YCTAHOBJICHY 3aKOHOM 2. Bij-
noBigHO 70 1. 1. 3, 5, 10 ct. 48 3akony Ykpa-
ian «IIpo cymoycTpiii Ta craryc CyamiB» Bif
02.06.2016 Ne 1402-VIII nHe3zanexHiCTh CyIi
3a0e3neuyeThCs, KpiM I1HIIMX TapaHTid, Hemo-
TOPKAHHICTIO CY/IIB, 3a00pOHOI0 Ha BTPYUYaHHS
y 3A1iCHEHHS MPABOCY/JIs, BU3HAYEHUMH 3aKO-
HOM 3acobamu 3a0e3ledyeHHs O0coOuCTOi 0e3-
TEeKW CYIl, Y4IeHIB WOro CiM’i, MaiiHa, a TaKoX
iHIIMMH 3acobaMu 1X mpaBoBoro 3axucty'. Y. 6
cT. 48 3akony Ykpainu «IIpo cynoyctpiii Ta cta-
Tyc cyaaiBy» Big 02. 06. 2016 Ne 1402-VIII narmo-
JSITa€ Ha TOMY, III0 OPTaHu JIep>KaBHOI BIaau Ta/
ab0 MICIIeBOTO CaMOBpPSTyBaHHs, iX MOCAO0B1 Ta
ciTy»)00B1 0cobu, (i3uuHI 1 OPUINIHI 0COOH Ta
ix 00’eqHaHHS 3000B’s13aH1 MOBAXKATH HE3aJIEK-
HICTB CY/II 1 HE IOCATaTH Ha Hel', 10 mocsraHs,
3pO3yMijI0, BXOJUTH TTOCATAHHS Ha KUTTS CyIIi,
sKe KpuMiHaiizoBaHo cT.379 KKYV.

" 3akon VYkpainm «IIpo cymoycrtpiii i cra-
tyc cymaiBy Big 02.06.2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepuenHs 25.10.2022 poky).

12 3akon VYkpainm «IIpo cymoycrpiii i cra-
tyc cymaiB» Big 02.06.2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

13 3akon VYkpainum «IIpo cymoyctpidi i cra-
Tyc cymaiB» Big 02.06.2016 p. No 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

14 3akon VYkpainu «IIpo cymoyctpiii 1 cra-
tyc cymaiBy Big 02.06.2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mata 3BepHenHs 25.10.2022 poky).
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BaxumBo, mo Ha BigMmiHy Big 4. 2 cT. 52
3akony Ykpainu «IIpo cymoycrtpiii Ta craryc
cynmaiy Bix 02. 06. 2016 Ne 1402-VIII, sixa Hami-
JIs€ yCiX YKpaiHChKUX CYIJIIB, 32 BUHHATKOM CY/I-
niB Koncrurymiitnoro Cyny Ykpainu, JisSuTbHICTD
SKOTO PENIAMEHTYETHCSI OKPEMHUM 3aKOHOM, €111~
HUM CTaTyCOM HE3aJIC)KHO BiJl MICIIS CY/y B CHC-
TeM1 CyIOyCTpPOIO Y aIMiHICTPATUBHOI MOCAH,
Ky cymas obiimae B cymi'®’, KKY kBamigikye
KPUMiHAIBHY BiJIMOBIJAIBHICT 32 TOCSTaHHS
HA JKUTTS CY[Jl 32 PI3HUMH CTaTTAMHU B 3aJI€K-
HOCTI BIJ] MICIIS CyIy, B SIKOMY IpAIIO€ CYIJIS,
B CHCTEMIi CyIOyCTpOIO Ta mocaau cyami. Tak,
ct. 112 KKY kBamidikye mocsraHHs Ha >KUTTS
lonmiB um wuneHiB Bumoi panu mnpasocynas,
Bumoi xBamidikamiiHoi komicii cymmiB Ykpa-
inu, ToniB um cyanie KoncrutyniitHoro Cymy
Vkpainu, Bepxosnoro Cyny, BUIIIUX cIeLiaii3o-
BaHUX CY/IiB, BUNHEHE Y 3B’ 53Ky 3 iX JIep:KaBHOIO
TUSUTBHICTIO, SIK TIOCSTAHHS Ha KUTTS JepKaBHUX
JIIS41B, SIKE BBAXKAETHCS 3JI0Y4MHOM MPOTH OCHOB
HAI[IOHANBLHOI Oe3nekn YKpaiHu, y TOH 4ac siK
MOCSITAaHHS HAa KUTTA Cy[Ji, KU He 3aiimae
BHUIIIE TIEPEIIIYEH] MOCaaH, BAMHEHE y 3B’ SI3KY 13
3IIHCHEHHSM HUM THPaBOCYs, KBATIPIKy€EThCS
3a c¢T. 379 KKV 1 BBakaeTbcs 37I0YMHOM MPOTH
npaBoCyIs. 3JIOUMHU, Tependadeni cr. 112
KKV i ct. 379 KKY, MaroTh pi3Hi OCHOBHI 0e3110-
cepenHi 00’ €KTH, 110 MIAKPECIIOE Pi3HI 00’ €KTH,
Ha AKi CIpsIMOBaHI KPUMIHAJIBHO TPOTHUIIPABHI
MOCSITaHHSA, Y TIEPIIOMY BUIIAIKY — HalllOHAJIbHA
Oesreka, y IpyroMy BHUITAJIKy — 3M1MCHEHHS TIpa-
Bocyns. OOuaBa BUIIEC BKa3aHi 3JI0YHHH BiTHO-
CATBCS 10 0COOIMBO TSHKKUX 3JIOYMHIB 32 CTYyTIe-
HEM TSKKOCTI.

HacTtynHoto kareropi€ro NOTEpHiiuX BiX
3mouuHy, skuii mepeabaderno ctT. 379 KKY,
€ mpucsbkHi. BimmoBigHo m0 cT. 63 3akoHy

15 3akon VYkpainum «IIpo cymoyctpid 1 cra-
tyc cynaiB» Bim 02.06.2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(nata 3BepuenHs 25.10.2022 poky).
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VYkpaiau «[Ipo cymoycTpiii Ta craryc cymmiB»
Bim 02.06.2016 No 1402-VIII npucskHuM
€ oco0a, sKa y BUMNAJKax, BU3HAUYECHUX MpPOIIe-
CyaJbHUM 3aKOHOM, Ta 3a ii 3ro/l0I0 BUPINIyE
CIOpaBM y CKJajal Cyly pa3oM i3 cyaaero abo
3a/y4a€ThCsA 0 3AIHCHCHHS MPaBOCYmIs'®.
BiamoBigHo 1m0 c1. 65 3akony Ykpainu «IIpo
CyloycTpiii Ta craryc cyaai» Big 02.06.2016
Ne 1402-VIII npucsokHuM MOxe OyTH Tpoma-
NSHUH YKpaiHW y Billl BiI TPUIISATH O IIiCT-
JECATH I’ SITH POKIB, KM BOJIOJIE IEPKABHOIO
MOBOIO, Ma€ TIOBHY Ji€3/1aTHICTh, MOCTIHHO
MPOXKUBAE HA TEPUTOPIi, HA SKY MOMIUPIOETHCS
IOPUCIUKINS BIAMOBIAHOTO OKPY>KHOTO CYIY,
SIKIIO 1HIIIE HE BU3HAYEHO 3aKOHOM, HE Ma€ Xpo-
HIYHUX TICUXIYHUX UM 1HII 3aXBOPIOBaHb, IO
MEePENIKOAKAI0Th BUKOHAHHIO 00O0B’SI3KIB MPH-
CSIKHOTO, HE3HSITOI YU HETOTallleHOi CyTUMOCTI,
HAaKJIaJICHHS aJMiHICTPAaTUBHOTO CTATHEHHS 3a
BUMHEHHS KOPYMIIHHOTO MPaBOMOPYIICHHS Ha
MPOTS31 OCTAHHBOTO POKY Ta HE HAJEXKHUTBH JI0
HapoOAHMUX JemyTariB YKpainu, wieHiB KaOi-
Hery MiHicTpiB VYkpaiHu, CyniB, MNPOKYpo-
piB, TpAaIiBHHUKIB MPaBOOXOPOHHUX OpPraHiB,
BiICBKOBOCITYK0OBIiB, TNpAI[iBHUKIB araparis
CyZiB, IHIINX JEPKaBHUX CITy>KOOBIIiB, TOCaI0-
BUX OCi0 OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS,
aJIBOKATiB, HOTapiyciB, uieHiB Bumoi kBamidi-
KaIiiHoi komicii cynniB Ykpainu, Buroi panu
npaBocymast'’.

Bigmosimpo qom.m. 1,2,4,5,64. 7 cT. 56
3akony Ykpainu «IIpo cymoycTpiii Ta ctatyc
cynaiy Big 02. 06. 2016 Ne 1402-VIII npu-
CsDKHI 3000B’s13aHI CIIpaBeIJIUBO, OE3CTOPOH-
HBO Ta CBOEYACHO PO3IMANATH 1 BUPILIYBaTH

6 3akon VYkpainm «Ilpo cymoyctpii i cra-
Tyc cyaniB» Bim 02. 06. 2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

17 3akon VYkpainu «IIpo cymoyctpiii 1 cra-
tyc cyamiB» Bim 02. 06. 2016 p. Ne 1402-VIII. URL:

https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mata 3BepHenHs 25.10.2022 poky).
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CYZOBI CIIpaBH BiJMTOBITHO /10 3aKOHY 3 JOTPH-
MaHHSIM 3acajl 1 MpaBuil CyIO0YUHCTBA, JOTPHU-
MYBAaTHCS MPaBUJI CYAAIBCHKOT €TUKU, Y TOMY
YUCJi BUSBIATH Ta MiATPUMYBaTH BHUCOKI
CTaHAApPTU TMOBEHIHKU Yy Oynb-sKil AiSIbHO-
CT1 3 METOI YKPIIUICHHS CYCHiJbHOI OBIpH
110 Cyny, 3a0e3IeUeHHs] BIIEBHEHOCTI CyCIiIb-
CTBa B YECHOCTI Ta HEMIAKYMHOCTI CYAAIB,
BHUSBIIATH TOBary J0 YYacHHUKIB IIpoIecy,
HE PO3TOJIONIYBATH BIJIOMOCTI, SIKi CTaHOB-
JATh TAEMHUIIIO, 1[0 OXOPOHSETHCS 3aKOHOM,
y TOMY YHCJl TAEMHHII0O Hapaa4doi KiMHATH
1 3aKpUTOrO0 CYAOBOTO 3aciaHHS, BHUKOHY-
BaTU BUMOTH Ta JOTPUMYBATHCS OOMEKEHb,
YCTaHOBJIEHHX 3aKOHOJaBCTBOM Y cdepi 3armo-
Oiranns kopynuii'®. ¥ muBinmpHOMY mporeci
nepenbayeHa oOOB’S3KOBAa y4acTh MPHUCTK-
HUX Yy CIIpaBax, 10 CTOCYIOThCS: OOMEKEHHS
UBITBHOI Mi€3maTHOCTI ¢i3udHOi 0co0u,
BU3HAHHS (I3UYHOI 0COOM HEA1€3JaTHOIO Ta
MOHOBJICHHSI LMBUILHOI J1€34aTHOCTI (Pi3UU-
Hoi ocobu (ct. cT. 295-300 LIIIK); Bu3HaHHSA
¢bi3uuHOi 0co0U 6E3BICHO BiICYTHHOIO UM OTO-
nomeHHs ii momepmoro (cT. cT. 305-309 LIIK);
ycuHoBIieHHs (cT. cT. 310-314 [IIK); nananus
0c001 McUxXiaTpUYHOI JOMOMOTU B MPUMYCO-
BOoMy nopsaky (ct. ct. 339-342 ILIIK); npu-
MycCOBOI rocmitanizamii J0 HpPOTUTYOEpKy-
Jh03HOTO 3aknany (cT. cT. 343-346 IIIIK)".
Y KkpuMiHAIbHOMY TMpOIeci BIiAMOBIIHO 0
4. 3 c1. 31 KIIK Vkpainum kpumiHaigbHe Mpo-
Ba/UKEHHS B Cyal mepmoi iHcTaHii o070
3JI04MHIB, 32 BYMHEHHS SKHX IepeadadyeHo
JIOBiYHE M030aBJICHHS BOJII, 3a KJIOIMOTAHHSIM

18 Zakon VYkpainn «IIpo cymoyctpiii i1 cra-
Tyc cyaaiB» Bim 02. 06. 2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

! Topbans A., Hacpigino P., IT’sirak 1. Tlpu-
csoxHi: CTaTUCTHYHUN aHalli3 MO0 PO3DISLY KpHMi-
HAJIBHUX T4 NUBUIBHUX CIIPaB 32 YYACTi MPUCSDKHUX B
2017-2018 pp. YkpaiHCbKHii IEHTP CYCHIIbHUX JaHHX,
2019.32¢c.C. 4
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O0OBUHYBAUYE€HOTO 3IHCHIOETHCS CYIOM IIpH-
CSKHUX Yy CKJal ABOX CYIJIB Ta TPbOX MpPH-
CKHUX,

BignmosigHo g0 4. 3 cT. 68 3akony Ykpa-
imn «IIpo cynmoyctpiii Ta cTaryc CyaniB»
Bim 02.06.2016 Ne 1402-VIII wa npucsxk-
HUX TIOMHUPIOIOTHCA TapaHTii He3alleKHOCTI
1 HEIOTOPKAHHOCTI CYA1iB, YCTaHOBJIEHI 3aKO-
HOM, Ha 4Yac BUKOHAHHS HUMHU 00OB’A3KiB 13
3MIMCHEHHS MPaBOCYAs, 1HKOIH, 32 OOTpyH-
TOBAaHUM KJIOTIOTAHHSAM MPHUCSIKHOTO 3aXO0IU
0€3MeKr IOJ0 HBOTO MOXYTh YKHUBAaTUCA
1 micns 3aKiHYCHHS BUKOHAHHS IUX 00OB’sI3-
kiB?!. Peanizamisi qux rapantiii 341iCHIOETbCS
TaKOX HUISIXOM BKJIOYEHHS NPUCSHKHUX 0
nepesiky MOTEpHiauX BIJ 3JI0YHHY, SKHH
nependaveno ct. 379 KKV.

OCTaHHBOIO KaTErOPI€0 TOTEPIUTHX BiJT
31nounHy, skuii mepeabadeHo cr. 379 KKY,
€ HapomHuil 3acimarens. [locamy HapomHOTO
3aciatensi JIIKBITOBaHO 3aKOHOM YKpaiHU
«IIpo BHecenHs 3miH a0 L{uBimpHOTO MpoIIE-
CyallbHOTO KoOJleKcy YKpainu (100 pO3IIsiay
crpaB 3a ydacTio mpucsikHux)» Ne 1847-VIII
Big 09.02.2017 p.**

Pedopma cucremu cymoyctporo — 1e
HaIpsM CUCTEMHOI Cy1IoBOi pedopMH, CIIpsIMO-
BaHUI Ha CHCTEMHE MEPETBOPEHHS CYI0YyCTPOIO
VYkpainu. IIpu npoMy BapTo HArojlOCHTH, L0

20 Topbans A., Hacpiginos P., II’srak 1. Ilpu-
csokHi: CTaTHCTUYHWHN aHaNi3 MOA0 PO3DIALY KpPHMi-
HaJIBHUX Ta IHBUTBHUX CIIPaB 33 Y9acTi MPUCSIKHUX B
2017-2018 pp. YkpaiHCBKHIA IICHTP CYCITIIBHUX JaHHX,
2019.32c.C. 4

2l 3akon Vkpainm «IIpo cymoycTpiii i cra-
Tyc cyaaiB» Bim 02. 06. 2016 p. Ne 1402-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text
(mara 3BepHeHHs 25.10.2022 poky).

22 3akoH Ykpainu «IIpo BHeceHHs 3MiH 10 [{uBib-
HOTO TIPOIIECYAIbHOTO KOAEKCY YKpainu (1Iomo pos-
DSy COpaB 3a ydyacTio mpucshkHHX)» Ne 1847-VIII
Bix 09.02.2017 p. URL: https://zakon.rada.gov.ua/
laws/show/1847-19#Text (nara 3BepHenHs 25.10.2022

POKY).
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pedopMyBaHHS CHCTEMH CYIOYCTPOIO HE 3BO-
JTUTHCSL 10 TEPETBOPEHb TUIBKU B CHCTEMI
CYZliB, aJ)K€ CHCTEMa CYIOyCTPOIO € HIMPIINM
3a CBOIM 3MICTOM KOHIIETITOM, HIX IPOCTO
CYKYIHICTB CyaiB*. €Bpomneichkuii Kypc Ykpa-
iHM IPYHTYETBCS MEpII 3a BCE HAa MPUHLUIAX
JIEBOCTI JEMOKPATUYHHUX I1HCTUTYIIIH, Bep-
XOBEHCTBI MpaBa Ta YKpPIMJIEHH] I1HCTUTYLIH
yCIX PIBHIB J€PKABHOTO YIIPABIIHHS 3arajioM
Ta CYIOBHX OpraHiB, 30KpeMa’!, TOMy KpuMi-
HaJIbHO-IIPAaBOBAa OXOPOHA JisNIBHOCTI HOCIiB
CylOBOI BIaJAM MO 3A1MCHEHHIO IPaBOCYIAs
MOBMHHA TOBHICTIO BIAMOBIJATH CY4aCHOMY
CTaHy yKpaiHChKOi cynoBoi cuctemu. Biacra-
BaHHS periaMeHTaIlll KPUMIHAIHHO-TIPABOBOI
OXOPOHU [isIILHOCTI HOCIIB CyIOBOiI BIAIH IO
3MIMCHEHHIO MPABOCYAJs BiJ HOBENI CYIOBOi
pedopmu HEMPUITYCTUMO.

BucHoBku. OCKiTBKM ICHYIOYMH B JHC-
no3umii ct. 379 KKY mepenik morepniaux Bijg
3nmounny, skuil nepeadadero cr. 379 KKY, ne
BIJIMIOBIIa€ Cy4yaCHOMY CTaHy YKpaiHCHKOTO
3aKOHOJABCTBA Y cepi CyA0yCTpOO, TO aBTOPH
nponoHytoTs npusectu cT. 379 KKV y Biamno-
BIJTHICTh JI0 YMHHOTO YKPATHCHKOTO 3aKOHO/AB-
CTBa y cepi CyI0yCTPOIO HIISTXOM BUKITFOUCHHS
HApOJHOTO 3acifaTes i3 MepesiKy MOTepHiInX
BiJ] 37104KHY, nepeadaueHoro ct. 379 KKY, B nuc-
no3uuii cT. 379 KKY.

3 Kauypinep B.JI., [TaxneBanzane A. AHaJi3 €Bpo-
MEHCHKOTo JOCBIAY TA €BPONEHCHKUX CTAHIAPTIB L1010
oprasizatii cy10Boi Biagu B Ykpaini. FOpuouunuil Hay-
Koeutl enexmporuuul dcypuan. 2022. Ne9. c. 558-561.
C. 560.

24 Kauypinep B.JI., ITaxneBan3aze A. AHaii3 €Bpo-
NEeHCHKOTO JOCBIly Ta €BPOINEHCHKUX CTAHIAPTIB 100
oprasizauii cyoBoi Biaau B Ykpaiti. FOpuouunuii nay-
xoeull enexkmpoHuutl scypran. 2022. Ne9. c. 558-561.
C. 560.
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The fact of improper provision of medical care as an insurance event

Mendelia Olena
Junior Researcher of the Department of Private Law Problems
Research Institute of Private law named. F.G. Burchak NAPRN of Ukraine, Ukraine

The purpose of the article is to determine the general characteristic of improper medical
care, as a basic concept that characterizes the low quality of medical care and serves as the basis
for insurance payment under the civil liability insurance contract of medical service providers.
Scientific research is based on a reliable and comprehensive study of the research object, using
formal-legal, comparative-legal, structural-functional methods, in order to obtain and further
implement the obtained results.

Based on the analysis of the content of the concept of “quality medical care”, the following signs
of inappropriate (low-quality) medical care were established: violation of the rules of evidence-
based medicine; negligent attitude towards the performance of official duties during medical care;
not taking into account the individual characteristics of the organism of each specific patient.
It has been proven that medical error, as a significant component among the factors provoking
low quality of medical care, occupies a leading place in the system of root causes of improper
medical care. Considering the classification of medical errors as a system of sequential division of
errors that occur during medical care of the population due to the fault of medical professionals,
the consequence of which is harm caused to the life or health of the patient, it is necessary to
find a classification acceptable under the conditions of national legislation, which will become a
qualifying element of insurance case and basis of insurance payment. It has been proven that in
the absence of official statistics of medical errors and a compensatory element, it is advisable to
establish fixed amounts of insurance premiums and insurance payments. Criteria for establishing
such dimensions may be the conditions in which medical care is provided and the specialization
of the medical worker.

DaKT HEHAJICKHOTO HATAHHA MEIMYHOI IONOMOIHM SIK CTPAXOBHH BUIIA0K

Menoena Onena Oneciena

MONOOWULL HAYKOBULL CRIBPOOIMHUK 6100LTY NPobIieM NPUBAMHO20 Npasd
Hayxoso-oocnionoco incmumymy npueamuozo npasa i nionpue MHUYymed

imeni akaoemixa @.1" Bypuaxka Hayionanvnoi akademii npagosux nayk Yxpainu,
Ykpaina

Beryn. BusHarouu npaBo KOXKHOIO Ha 0XO-
POHY 3[I0pOB’sl Ta MEAMYHY JIOIIOMOTY, JIeprKaBa
Oepe Ha cebOc OOOB’S30K 3a0E3MEYUTH BIIPO-
Ba/DKCHHS MEXaHi3My 3 peaizalii Ta 3axu-
CTy O3HadeHHX mpaB. EdexkTuBHUM IHCTpY-
MEHTOM 3aXHUCTy TMOPYIICHUX TpaB TMalli€HTa

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23
WWW.UNI-GOETTINGEN.DE/REOS

B KOHTEKCTI BIAIIKOAYBaHHS IIKOIH, IO CTasa
HACJIIIKOM JIIKapChKO1 TIOMIJIKH, € 3alpoBa-
JUKEHHS O0OB’S3KOBOTO CTpaxyBaHHS IUBLIb-
HOI BIANOBIJAJILHOCTI HaJaBadiB MEIUYHUX
MOCIYT. 3aBaHHs 3aKOHOAABIIS PO3POOUTH ab0

3arMmo3u4YuTH 0a30Bi CKJIAJIOBI O3HAYEHOTO BHIY

29



CTpaxyBaHHSI IIMBUIBHOI BiAIMOBINAIBHOCTI, IO
CTaHyTh CTPYKTYPHUMHU €JIEMEHTaMHU HOro Kap-
Kacy Ta CIPUATUMYTh €(PEeKTUBHOMY (YHKIIIO-
HYBaHHIO CICTEMH OXOPOHHU 3/I0POB 4.

MeTo10 po6OTH € HaIaHHS 3arajJbHOI XapaK-
TEPUCTHUKHA HEHAJIC)KHOT MEUYHOIL TOTIOMOT U, SIK
MOHSTTA, 10 BKJIIOYae B cebe, OKpiM iHIIOTO,
W JiKapchbKy MOMUWIKY; BH3HAueHHs nediHimii
kiacudikamii JKapchKUX TOMUJIOK Ta Tpea-
CTaBJICHHSI TAKOTO BapiaHTy O3Ha4YeHOi Kiacupi-
Karlii, sika 37aTHa OyTH e()eKTHUBHOK CKJIaJ0BOIO
CHUCTEMHU CTpaxyBaHHs LHUBUIHHOI BIATOBIIAIb-
HOCTI HaJaBadiB MEIMYHUX MOCIYyT B YMOBax
BIJICYTHOCT1 OQIIIMHOI CTAaTUCTUKHU JIKAPCHKUX
MTOMHJIOK, @ TaKOK KOMIIOHEHTY BIIIIKOTyBaHHS
IIKO/IM, 3aBIaHOT )KHUTTIO 200 3I0POB’ 10 MAIiEHTa
TTOMUJIKOBHMH PIIIEHHSMH, AisiMU 200 O€3115171b-
HICTIO KJIIHIIIUCTIB.

Bukiaa ocHoBHoro marepiaay. [locmnin-
KYIOUH OyIb-sSIKe TPABOBE SBUIIE, IO TMOKJIH-
KaHEe PeryJIl0BaTH CyCIIbHI BITHOCHHHU Ta CIIPH-
SITU TIEBHOMY MPaBOMOPSAKY, HEOOX1IHO, TepII
3a BCE, OKPECIUTH 0a30Bi MOHSITTSI, IO CTAaHYTh
HiATPYHTSM TaKOTO JOCIIKEHHS Ta BUKOPUCTO-
BYBaTUMYThCS T Yac BUBEICHHS HAyKOBHX
BUCHOBKIB.

[Tin xnmacudikaiiero TPAAHMIIHHO PO3yMi-
I0Th 3arajbHOHAyKOBE Ta 3aralbHOMETOJOJIO-
TiYHE TOHATTS, IO O3HAa4Yae Taky (opmy cuc-
TeMaTu3allil 3HaHHs, KON ycsi chepa 00’ €KTiB,
110 BUBYAIOTKCS, PECTABICHA Y BUIVISAI KJIACiB
a0o TpyIl, PO3MOIIJICHUX 32 TMEBHUMH CXOKUMHU
BJIACTUBOCTSAMH '

3aCTOCOBYIOUUCH Y Pi3HHUX cepax CyCHiIb-
HOTO JKUTTS, Kiacu@ikaiis, siK METOA MOMLTY
pPOIOBOTO TOHSATTS Ha BUIW, MIABUIX TOIIO,
CIpUSIE€ CHCTEMAaTH3allil MOHATh Ta OTPUMAHHIO
HOBMX 3HaHb CTOCOBHO CKJIaJIOBUX YaCTHH
Takoro nozauty. [IpoGrema BU3HAUYCHHSI TIOHATTS

! Ckpunuuk B.JI. TeopeTnuHi i METOI0IOTYHI TIPO-
611eMu 00’€KTIB IUBUIBHHUX TpaB: MoHOrpadis. Kpemen-
gyyk: Bun. Hlep6arux O.B., 2020. 380 c.
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JTIKapChKUX TOMWIOK aKTyajbHa y 0ararbox
kpaiHax. Y Benukiit bpuranii y 1999 p. Oynu
BBeneHi [lpaBuia cymoumHCTBA 31 CrpaB Mpo
MEIMWYHI IOMHJIKH, SIKI BU3HAYAIOTH OCOOIMBUM
HOPSIOK PO3MIIsILy Takol Kareropii crpas?. TTiz-
CYMOBYIOYH BHILEBUKIIAJCHE, MOXKHA JIIWTH BHUC-
HOBKY, 110 KJIaCH(iKaIlist JTIKapCbKUX TTOMHJIOK -
1€ CUCTEMa MOCIIIJOBHOTO MOALTY MOMHIIOK, 110
TPAIUISIIOTBCSA MM YaC MEIUYHOTO OOCITYrOBY-
BaHHsI HACEJICHHS 3 BUHM MEIMYHHUX MpaIliBHU-
KiB, HACJIIIKOM SIKMX € IIIKOJa, 3alI0JisTHA KUTTIO
a00 310pOB 0 TAIlIEHTA.

AHaJi3youu JiKapChKy MOMMIIKY, SIK OCHO-
BOTOJIOKHHUM €JeMEHT BHUIIE3a3HAYCHOI KIIacH-
dikarii, TOIIJIFHO OKPECIUTH TAKOXK ICHYBaHHS
BUNIPABIAHOTO PHU3HKY, 110 HE IHTEPIPETYETHCS
SIK JIIKapChKa TIOMMJIKA 1, BIJMIOBITHO, HE BKIIIO-
yaeTbesl 10 Kiacudikauii J1KapchbKUX MOMMUIIOK.
Jlikapcpka TMOMMJIKA, SIK BaroMHil KOMIIOHEHT
cepell YNHHUKIB, 1110 TPOBOKYIOTh HU3BKY SIKICTh
MEIUYHOI JIOTIOMOTH, TOCIJa€ MPOBITHE MICIIE
B CHCTEMi MEpIIONPUYUH HEHAJIEKHOT MeAnd-
HOi ponoMoru. Po3misaaroun moMuiKy mif 4ac
MEIUYHOTO OOCITYrOBYBaHHS TAIli€HTa SIK OJUH
3 KOMITOHEHTIB HEHAJIe)KHOTO HaJaHHSI MeIuy-
HOI JIOIOMOTH, BapTO TaKOX OKPECIUTH Xapak-
TEpHI O3HAaKH OCTaHHBOI. Ilpy IBOMY TOHATTS
«HANIeKHA» YU «HEHAJEe)KHa» MeAMYHa JOIMO-
MOTa € O3HAKaMH 11 SIKOCTI, SIka He TIOBUHHA Oy TH
YUMOCHh a0CTpaKTHUM, a HaBMAKW Ma€ BiJIOBi-
JaTH TIEBHUM KPUTEPIsSIM.

BcecBiTHst opraHizaiiisi OXOpOHH 370pOB’s
BU3HAYAE SKICTh MEMYHOT JOMIOMOTH SIK CTYTIiHb,
JI0 SKOTO MEAWYHI MOCIYTH IJIi OKpEeMHUX O0cid
Ta HaceJeHHS 30UIbLIYIOTh WMOBIPHICTH Oaxa-
HHUX pe3yJIbTaTiB JJIs 300pOB’a. SIKICTh B O3Ha-
YEeHOMY KOHTEKCTI Ma€ BKJIIOUaTu e(heKTUBHICTH
(HalaHHA JOKA30BUX METUYHHX ITOCIYT TUM, XTO
ix morpelye); Oe3neuHiCTh (YHUKHEHHS LIKOIH

2 Tepu A.A. Jlorosipui 30008B’s3anHs y cdepi

HaJIaHHSI MEIWYHHX IOCIyT: MoHOTrpadis. XMeTbHHIIb-
kuit: @OIT Mensuuk A.A., 2015. 412 c.
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JEOISIM, JUTSL SIKMX TIPU3HAYCHUN JOTIISN); JTEFOIH-
HOLIGHTPUYHICTh (HaIaHHS JOTIOMOTH, sIKa Bi/IIO-
BiJIa€ 1HIMBITyaJIbHUM YTIOIOOAaHHAM, TTOTpedbam
ta miHHocTaMm)®. HeHaje:xna MeaudHa 10moMora
XapaKTePU3YETbCS HEBUKOHAHHAM  MEIUYHUM
MIPaI[iBHUKOM BCTAHOBJICHUX CTaH/IaPTiB HAIaHHS
MEIUYHOI IOTIOMOTH, B TOMY YHMCIIi i HEOOIpyH-
TOBaHUM BIJCTYIUICHHSM BiJi BCTaHOBJIEHUX
CTaH/JAPTIB; XaJaTHUM CTaBJICHHSM JO BHKO-
HaHHA MpodeciiHuX 00O0B’S3KIB  (HAIIPUKIA,
MOPYIICHHsI BCTAHOBJICHUX 1HCTPYKILIN MiJ Yac
MIPOBEJCHHS TUX YW 1HIIWX MaHIMYJSIIA: TOps-
JOK 3a00py KpOBi, TMOPYIIEHHS MpaBHI acem-
TUKU TOLIO); HE BPaxXyBaHHSM I1HIWBIAYyaJIbHUX
0COOIMBOCTEHN OpraHizMy KOKHOTO KOHKPETHOTO
naimieHTa (HampHUKIaA, YOyHIeHHs iHdopMarlii
PO HAsIBHICTh B aHAMHE31 IMalli€eHTa XBOpoO, 110
3aTHI BIUTMHYTH Ha TOJAJbIIE JIIKyBaHHS Ta
MPUKAHSATTS BUBAKEHUX TEPAIEBTUUHUX PIllICHB).

Bapro Takok BpaxoByBaru —aTHIIOBICTb
nepeoiry
BaHb. Chan-Young Jung Ta iHII, NPOBIBLIM

Ta  OE3CHMIITOMHICTb 3aXBOPIO-

JMOCTDKCHHSI Cepell MAallleHTIB, XBOPHUX Ha
Covid-19 BusiBuny, o cepen 10 237 natieHTis, sKi
BIZITIOBI TN KPUTEPISIM MPUHHATHOCTI JJIS TOCTTI-
mxeHHs1 6350 (62,0%) nauieHTiB Oynu Ge3cuMII-
tomanMH, a 3887 (38,0%) marieHTiB OyIIM CHMITTO-
MatnaHuMH®. [TOMHIIKY B JIIKYBaHHI Malli€HTa, 110
CTaJjia HACJIiJIKOM aTUIOBOro abo 6e3CUMIITOMHOTO
nepediry 3axBOPIOBAaHHs, HEMOIUILHO CTaBUTH
B BUHY KJIHILIMCTY, SIKIIIO BiH OyB T0CTaTHHO 00ay-
HUM TIiJ1 4ac A1arHOCTUKHU XBOPOOH.

OOuparoun KpUTepid OCHOBH Kiacuikarii
JTIKapChbKUX MOMMIIOK, SIK €JIEMEHT KBasigikaii

3 BcecBiTHS oOpraHi3aiisi OXOPOHH 3I0POB’SI.

Axicte  mommamy. URL:https://www.who.int/health-
topics/quality-of-care#tab=tab 1

4 Chan-YoungJung, Haeyong Park, Dong Wook
Kim, Yoon Jung Choi, Seong Woo Kim, Taelk Chang.
Clinical Characteristics of Asymptomatic Patients
with COVID-19: A Nationwide Cohort Study in South
Korea. International Journal of Infectious Diseases.

2020. Ne 99, pp. 266268, p. 267.
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MOXIIMBOTO CTPaxOBOTO BHIIAJKy, BapTO Bpa-
XOBYBAaTH MOro TMpakTUYHY peai30BaHICTh,
JOIUTHHICT, Ta JICTKICTh Y 3alpOBaHKCHHI.
JlikapchKi MOMUJIKH KJIACH(IKYIOTHCS HA OCHOBI
OaraTorpaHHUX KpUTEpiiB, ICHye HEOOXIJTHICTbH
CTaHJAPTU3yBaTH PEKOMEHJAIl Ta 3pOOHTH iX
[EHTPAJILHOIO METOI0 B YCbOMY CBITI ISl Haii-
Kpamoi MpakTHKK. B JOKTpUHI MEIUYHOTO
mpaBa € YMMaJlo Kiacuikaiiid 03Ha4YeHOTro
SBHINA, 3MIMCHEHUX 32 PI3HUMU KPUTEPISIMHU:
1) 3a eramamMu HaJaHHS MEIUYHOI JTOTIOMOTH:
ne(eKTH MOroCHmiTAIBHOTO Tepiony, AceheKTH
aMOyJaTOpHOTO 200 CTaIliOHAPHOTO TMEPiofy;
2) 3a CKJIaJJOBUMH MEMYHOT JOMOMOTH: Ie(heKTH
JIKyBaHHs, TPOoIIaKTHUKH, JIarHOCTUKHU, peadi-
miTarii; 3) 3a OIIHKOK IOPUIMYHOTO HACIIIKY:
HEIacHI BWITQJIKH, JIKAPChKI MOMUJIKH, IPO-
deciitai 3m0unuu®. TIpakTHYHE 3aCTOCYBaHHS
nependavyae TakoXK 30€pekeHHS AyXy CIpaBe-
JIMBOCTI, 1110 € YU He HAWBAXKIIUBIIIUM KpUTEPIEM
IpaBa SIK TAKOTO. SIKII0 HAPUKJIIaa MU BI3bMEMO
32 OCHOBY JIMIIIE KPUTEPi €TAMHOCTI HAJaHHS
MEIMYHOI TIOTIOMOTH (CTalliOHAPHUIA Mepiof), TO
BIJIMOBI/THO TIOMMJIKA JIIKaps-OKyJIicTa Ta JiKa-
psi-xipypra Oye OIiHIOBATHUCH OIHAKOBO, X04a
3a CTaTUCTUKOIO B Xipyprii NepioAnYHICTb CIIPH-
YHHEHHS TIOMHJIOK 3[0POB’I0 TIAIli€HTa 3HAYHO
BuIa. Bucokuii piBeHb HOMUIIOK 13 CEPHO3HUMHU
HaCJKaMH HaliMOBIpHIIIIE TPAIUISIETHCS Y Bij-
JUIEHHSX 1HTEHCUBHOI Teparlii, onepariiiHiux ta
BiIJIEHHAX HEBINKIAIHOI JOIIOMOTH .

5 Nasr Alrabadi, Shaima Shawagfeh, Razan Haddad,
TareqMukattash, Sawsan Abuhammad, DaherAl-rabadi,
RanaAbuFarha, SuzanAlRabadi, IbrahimAl-Faouri. Med-
ication errors: a focus on nursing practice. Journal of Phar-
maceutical Health Services Research. 2021. Volume 12,
pp. 78-86, p. 78.

¢ Cemnrora L.4. Jledektr HamaHHsS MEIAYHOI IOTIO-
MOTH: IOHATTA 1 Buan. JIoKTprHa Menu4HOTO mpasa. 2017.
Nel(19). C. 55-66.

7 Niki Carver, Vikas Gupta, John E. Hipskind.
Medical error. National Library of Medicine. July 4,
2022. URL: https://www.ncbi.nlm.nih.gov/books/
NBK430763/
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C. B. AHTOHOB MOIIJIsI€ METUYHI TOMFILTKH 32
MPUYMHOK BUHUKHEHHS: TIOMUJIKH, BUKIWKaHI
Ccy0’eKTUBHMMH (pakTOpaMu: HEOOIPYHTOBaHE
BIJICTYIIJICHHSI BiJi BCTAHOBJICHUX MEIUYHUX
CTaHAapTiB, HEOOEpe)KHA, CAMOBIIEBHEHA TIOBE-
JIIHKa MEIUYHOTO MPAIiBHUKA; T1, 0 BUKIJIUKaHI
00’ekTUBHUMH (akTopaMu: il (Oe3IisIbHICTD)
MEAWYHUX TMPAILiBHUKIB, 110 HE MOPYUIYIOTh
BCTAHOBJICHI 3aKOHOM Ta T1J3aKOHHUMH aKTaMU
NpaBuja, MPOTE 3aMoisuIM ILIKOAY 310pOB’IO
MamieHTa 41 HOoro cMepTh BHACIHIZOK HEIO0CKO-
HAJIOCTI MEIUYHOT HAyKH, HECIIPUSTIIMBIX YMOB
abo oOCTaBMH 3IIHCHEHHS MEIMYHOTO BTpY-
gyaHHs Too®. Po3msaiouu JiKapchKy MOMUIIKY
SIK HEHAaBMUCHE 3aIlOMISIHHSA IIKOIHU KATTIO a0do
3IOPOB’IO TAIIEHTA i YaC BUKOHAHHS MEIU4-
HUM TPALiBHUKOM CBOiX MpodeciiHux 0060B’ 13-
KiB’, MOJKHA BU3HAYUTH BHHY JiKaps y ¢opmi
HEOOEepPEKHOCTI ONTHIEIO 3 KBATI(PIKYIOUHX O3HAK
MEANYHOT TOMUJIKHU. JOTpUMaHHS KJIiHIIIMCTOM
BCTAQHOBJICHUX CTaHAAPTIB HAJaHHS MEIUYHOL
JIOTIOMOTH, 32 YMOB BiJICYyTHOCTI BHITPAaBJaHOTO
BIJICTYTUICHHSI BiJl TaKMX CTaHIAPTiB (BUIIPAB-
JTAHUW PU3UK), BUKIIOYAE MOXKIIUBICTH MPUTHT-
HEHHS WOTO /IO BiJIMOBIAAIILHOCTI, B TOMY YHUCIIi
1 32 HABHOCTI IIKOAM, CIPUYMHEHOI MAalli€HTY.
TyT Bapro TakoX 3a3HAUYUTH, MO JIIKAPCHKa
MOMUJIKA MOKe OyTH 3yMOBJIEHA 1 HEHAJIEKHOIO
MOBEIiHKOIO TamieHTa. CTpaxoBa KOMITaHis sSKa
Oepe Ha ceOe pU3MK CTpaxyBaJbHUKA, TOBUHHA
OyTH BIIEBHEHA, IO CTPaXyBaJIbHHUK HE MPHUXO-
BY€ BiJI Hel HisIkuX BigomocTei!?. [TpuxoByBaHHS

8 AmnronoB C.B. MeanyHa mOMHIIKA: FOPHIAY-

HUHM acnektr. Muctenrso JsikyBaHHs. 2008. Nel(0(56).
C. 94-96.

® Mengens O. O. IIMBiNBHO-IPABOBE PETYITIO-

BaHHS BIJHOCHMH 13 HaJaHHS CTPaxOBHX MOCIyr //
[{uBiEHO-TIPAaBOBHUM MEXaHi3M PEryIIOBaHHS BiTHOCHH
13 HaJaHHS TOCIYT B YKpaiHi: MoHorpadis / 3a pexn.
O. A. Kpynuana, FO. O. 3aiku. Kuis, 2021. HAI TTTi-
[Tim. akan. @.I". Bypuaka. C. 125-154.

10 Crpaxose npaBo : nociouuk /3a pex. 10.0. 3aiku,
C.A. IImminenko. Kuis: HABC, 2012. 256 c.
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narieHToM iHdopMmarii abo mpencTaBiIeHHS HAM
HEJIOCTOBIPHUX JIAHUX, 1110 CTAJIU IPUYHHOIO Hea-
JIEKBAaTHOTO JIIKYBaHHS, HE MOXE CIIyT'yBaTH ITiJI-
CTaBOIO CTPAXOBOI BHIUIATH, OCKUIGKU BiJCYTHS
BHHA 3aCTpaxoBaHoi ocobu. Bci ob6craBuHu, 1110
BUKJIIOYAIOTh BUHYBATICTh KIIIHIIKACTA 32 IIKO.Y,
3aIoisiHy TMAI[IEHTOBI, MAIOTh 3HAWTH CBOE IiJI-
TBEP/DKCHHS BIAMOBITHUMHU Aokazamu. OKpiMm
TOTO XapaKTEPHOIO O3HAKOIO JIIKAPCHKOT TOMUITKH
€ caMe HasIBHICTh LIIKOJH, CIPUYUHEHOI MalllEHTY
HEHAJIC)KHUMU TisIMU a00 Oe3IIsIIBHICTIO JTiKaps.
MenuyHuii TIpaliBHUK HECE IMBUIBHY BIJIIIO-
BlOANBHICTG HE 32 MEIUYHI IIOMIJIKH, a caMe 3a
ITKOJTY, 3aITOJIISIHY TAIll€HTOBI BHACIIIOK MEIY-
HOi moMuiku'!. OCKIIBKH JHiKapChKa MOMMIIKA
€ TIJICTaBOIO TPUTATHEHHS MEIWYHOTO IpaIliB-
HHKA 70 BIANOBITAIBLHOCTI, 00’ €KTUBHI YHHHUKH,
110 OyJIH 11032 BOJICHO JIIKAPS Ta CTAJIH MPUIHHOIO
HETaTUBHUX HACIHIAKIB IS 30POB’SI a00 KHUTTA
narfieHTa He MOXKYTh CKJIQ[ATH 3MICT Kiacudika-
111 JTIKAPCHKUX TIOMHUJIOK.

VABIAETHCA JIOTIYHOIO HAcTymHa Kiacui-
Kallisl, OKpeMi C€JIECMEHTH SIKOi MM BI3bMEMO 3a
OCHOBY 3amporioHOBaHOI Kiacudikaii ikap-
CBKHX IMOMHUJIOK, SIK CTPAXOBOTO BUIIAJIKY B JIOTO-
BOpax CTpaxyBaHHS ITMBUIBHOI BIIMTOB1TaIbHOCTI
Ha/IaBaviB MEJIMYHUX IMOCTYT. MeTMIH1 TOMUIIKA
MOXHa KJIacu(ikyBaTH Ha OCHOBI iX 3MicTy a0o
«II0 MIIUIO HE Tak»; MiCIe3HaXOmKeHHSI a0o0
«JIe TIe CTaJI0Cs»; MePCOHAI a00 «XTO JIOMYCTHB
MOMUJIKY»; TSKKICTh MMOMHIIKHA 200 «HACKIIBKU
1¢ OyJ10 MIKIITTHBO»; «XTO MOCTPasKaaB» 2,

[TpakTnununii

IHTEpeC  MPEICTaBISAIOThH

KOHIICTIIi TPUHHATHX 3a OCHOBY KJIacH-

¢ikamiii JIKapchbKUX TMOMHJIOK B JiepKaBax

' Maiikyr X.B. IIpoGnemu mpaBoBoi kBamidikarii
MEIUYHOT MOMHJIKH. AKTyaJlbHI MPOOJIEMH BITUYU3HIHOL
topucnpynenuii. 2017. Ne3. C. 54-47.

12 E. Ahsani-Estahbanati, V.S. Gordeev, L. Doshman-
gir. Interventions to reduce the incidence of medical error
and its financial burden in health care systems: a system-

atic review of systematic review. Front. Med. 9:875426.
doi: 10.3389/fmed.2022.875426
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€Bporneiicbkoro Coro3y, e GyHKIIIOHY€E 000B’ 513~
KOBE CTpaxyBaHHs IMBUIBHOI BiAMOBIAAIBHO-
CTl HaJaBa4yiB MEAMYHUX MOCIYT. 3aro3udeHHs
MPUAHATHOI 70 HAIlOHAJIBHOTO 3aKOHO/ABCTBA
knacudikaiii mpeacTaBIseThCsl HAO1IbII BUBA-
YKEHUM DPIIICHHSIM, OCKIJIBKH € MOXKJIUBICTH MPO-
aHaJIi3yBaTH MPAKTHKY i1 3aCTOCYBaHHS, IUTFOCH
1 MiHyCH 3 MO3UIIIT Yacy.

BignmoBimno nmo brojerenss  MinicTep-
cTBa oxopoHH 310poB’st YUecwkoi PecmyOmiku
Ne8/2012, MoHiITOpHHT HEOakaHUX SIBUIL B cepi
OXOPOHHU 3JI0POB’S TIPOBOTUTHCS 3a KOHKPET-
HUMH TIOIIIMH Ta OOCTaBHHAMH, SIKI B 3arajb-
HOMY BHIJISJII TIOMIISIFOTBCS 32 KPUTEPIEM Hera-
TUBHUX HACIIAKIB JIJIA marieHTa. Taki moxii ta
OOCTaBMHM MalOTh MEBHY TIpajJallil0 HEeraThB-
HOTO BIUIMBY, TOYMHAIOUUCH 3 TUX, 1110 MOXKYTb,
ajie He MPHU3BEIH, JO IMOIIKOHKCHHS 3I0pOB’s
narieHTa i 3aKiHUyIUUCh TUMHU, 10 TPU3BEIH
JI0 CMEpTi MarienTa abo Crpusin oro cmMepti'.

B IlIBemnii mutanHs JTiKapChKUX TTOMUIIOK Ta
MOPSZIKY BiJIIKOMYBAaHHS 3aBJaHOI TAIliEHTaM
IIKOAM PETYTIOIOTHCS 32 JTOTIOMOTOI TMPHIAHS-
TOTO 3aKOHY PO TpaBMH maiieHTiB Ne1996:799
Bix 19.06.1996 (nam — 3akoH) Ta 3aKoHY PO
6e3neky marieHTa Ne2010-959 Big 17.06.2010.
Crartss 6 3akoHy mnepeadadae KOMIICHCAIIIIO
3a TUIGCHI YIIKOKEHHS MAIli€HTa, SKIIO ICHYE
MepeBaKHa WMOBIPHICTh 3amOisHHS TaKOTO
VIIKOJDKCHHS 3 BHHH HaJaBadya MEIUIHUX
MOCIIYT, SIK TO: 00CTEKEHHS, AOTJIS, JTIKyBaHHS
a00 momiOHUH 3axij 32 YMOBH, 110 MOXHa Oyi10
0 YHMKHYTH a00 IHIIUM BUKOHAHHSIM OOpaHOi
nporenypH, ab0 NUIIXOM BUOOPY 1HIIOI JOCTYII-
HOT MPOLEAYPH, 5IKa, 3T1THO 3 PETPOCIIEKTUBHOIO
MEIUYHOIO OIlIHKOIO, BijAmoBimana O moTpeodi
B JIIKyBaHHI MEHII PU3MKOBAaHUM CIOCOOOM;

13 Meromonoriss MOHITOPHHTY HebaXKaHUX 03[0~
poBunx 3axofiB: bromaerenrs MO3 UYP Ne8/2012.
c. 40. URL: https://www.mzcr.cz/wp-content/uploads/
wepub/6865/36193/Véstnik%20MZ%20CR %20
8-2012.pdf
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HECITPABHICTh MEIMYHOTO BHUPOOY, IO BHKO-
PHUCTOBYETHCS MiA Yac OMIAMLY, AOIVISAAY, JIKY-
BaHHA a00 momiOHWX i, abo HempaBHIbHE
MOBOKEHHS 3 HUM 1 Take iHme'”.

Haii0inb11 npHiHATHOO 3 TOYKH 30y HpaK-
TAYHOTO 3ampOBa/HKCHHS Ta (DyHKIIIOHYBaHHS
B CHCTEMIi HAI[lOHAJTHLHOTO 3aKOHO/IaBCTBA YSIBIISI-
€Tbes Kiacugikauis, mo aie B PecryOumini bon-
rapis. [TocranoBoro Ne208 Bix 25.09.2018 poxy
po 000B’sI3KOBE CTpaxyBaHHA 0Ci0, sKi 3aiima-
I0ThCsl MearuHOK npodeciero’® (mami — [locra-
HOBA), MEIWYHI TIOMWIKH KIACU(]PIKyIOThCS
3aJIeKHO BiJI YMOB HaJaHHS MEIUYHOI JOIO-
MOrM Ta chemiamizamii nikapiB. IlocTaHoBorO
BCl JIIKAPCBhKI CIEIIIBHOCTI TMOAUICHI Ha TPH
rpyIy, B IepIly 3 IKUH BXOAATHh HAMEHII PU3H-
KOBaHi (BipycoOJIOTisi, MEIMYHA T€HETHKA, CIIOp-
THBHA MEJIUIIMHA TOIIO), & B TPETIO BIMOBITHO
HaOLIbII PU3UKOBaHI (aKyIIEPCTBO 1 T1HEKOJIO-
risi, HeUpOXipypris, OpTONeis 1 TPAaBMATOIOTIs
Tomo). Po3Mip cTpaxoBuX BHECKIB, a BIJIO-
BiJTHO i CTPAXOBOTO MOKPHUTTS, 3aJICKHUTh TAKOXK
BiJl YMOB HaJaHHS MEAMYHOI JOMOMOTHU 1 Mae
HalMEHIIly Ta HAWBHIIY MEXi. YMOBU HaJlaHHSA
MEIMYHOI JIOMOMOTH TMOAUIAIOTHCA Ha aMmOyna-
TOPHE Ta CTaIllOHapHE JIIKYBaHHsI, 110 PO3MO/Ii-
JISTIOTH MiX COOOIO BCI BHJIM 3aKJIAJIIB OXOPOHH
3n0poB’s. Hanmpukiian, 1o amMOyaaTOpHOTO TUITY
BIIHOCATBCS 3aKyad  aMOylIaTOpHO-TIOJIKIIi-
HIYHOI JIOIOMOTH, XOCITIiCH, IICUXIaTPpUYHI JHC-
MaHCepH, LIEHTPH BEHEPUYHUX 3aXBOPIOBAHb
1 Tak nami. Jlo cTarioHapHOTO THUITY BITHOCSATHCS

4 TIpo TpaBmu mamientiB : 3akoH (1996:799)
MinicrepcTa couiansHux cnpas Koponesctsa LlBemii
Bix 16.06.1996 p. URL: https://www.riksdagen.se/sv/
dokument-lagar/dokument/svensk-forfattningssamling/
patientskadelag-1996799 sfs-1996-799

15 TIpo mpuiiHATTS Haka3y mpo 00OB'SI3KOBE CTpa-
XyBaHHS 0Ci0, SIKi 3aliMalOThCSd MEIUYHOI0 Tpode-
ciero : mocranoBa Pagu MinictpiB Pecnyonixu bonra-
pis Big 25.09.2018 p. Ne208. URL: https://bzs-srk.bg/
wp-content/uploads/2019/01/Hapenba-3a-3aabmku-
TEeJNBHO-3aCTpaxOBaHUe-Ha-TTUIaTa-YIPAXKHIBAIH-Me-
nunuHcka-ripodecus.pdf

33



Mendelia Olena

KOMIUIEKCHI OHKOJIOTIYHI JHMCIAHCEpPH, LEHTPH
HIBUJIKOT MEIMYHOI JIOTIOMOTH, LEHTPU TPaHC-
(y31iHOT TeMaToIorii.

BigmoBigHo mo crarti 49 Koncrutymii
VYkpaiHu, OXOpoHa 370pOB’s 3a0e3MeuyeThCs
BIJIIIOBITHUX

JIepKaBHUM  (piHAHCYBaHHSIM

COLIIaTbHO-€KOHOMIYHUX, MEIHKO-CaHITapHUX
1 0310pOBUO-TIPO(DITAKTUYHHUX Tporpam. Y nep-
KaBHUX 1 KOMYHAJIbHUX 3aKJIaJaX OXOPOHH 3]10-
pOB’Sl MeIW4YHa JOMOMOTa HAMaeThes Oe30m-
narHo'®. Crenudika HaIOHAIBHOI CHCTEMHU
OXOPOHHM 3JI0pPOB’sl, OKpIM IHIIOTO, IIOJSTAE
B 0€301UTaTHOCTI MeIMYHOT JoroMoru. OCTaHHS,
B CBOIO 4YEpry, 3yMOBIIO€ BiJICYyTHICTb KOMIIO-
HEHTY BIJIIKOYBaHHs 30MTKIB (B YUCTOMY HOTO
BUIVISIZL ), 3aBAAHUX XKUTTIO 200 370pOB IO TaIli-
€HTa MOMHJIKOBUMH PIilICHHSIMH, TisiMu abo 0e3-
JISTTBHICTIO MEIMYHOTO TIPAIliBHUKA.

[lIkoma — e 3MeHIIeHHS a00 3HUIICHHS
Cy0’€KTUBHOTO  IIMBLIBHO-IIPABOBOrO  Onara,
10 OXOPOHSAETHCS 3aKOHOAABCTBOM!'. SIKIIO MM
TOBOPUMO TIPO JIIKyBaHHS, SKe CIPSIMOBaHE Ha
BIJTHOBJICHHSI 37I0pPOB’sl, 110 OYyJIO IMOIIKOKEHE
BHACIIIJIOK JOMYIIEHOT JIKapeM TOMUIKH Ta
MIPOBOIUTHLCS OE3KOMITOBHO (0€3 OrIaTy mociIyT
3 OOKy Malli€HTa) — Take BiALIKOAYBaHHS, CKO-
pimie 3a Bce, MaTUME KOMIICHCAI[IHHUN Xapak-
Tep: 3MIACHIOBATUMEThCS SK IIara (KOMIICHCa-
11is1) 32 3aMO/isSHY IIKOIY.

B cBorwo wuyepry, BiACYTHICTb OQiiiHOL
CTaTUCTUKH JIKApChKUX IOMUJIOK I[1030aBIIsie
MOXXJIMBOCTI TIPOBECTH IIOBHOIIIHHI aKTyapHi
PO3paxyHKH JUIsI BCTAHOBJICHHS aJICKBAaTHOTO
CTPaxOBOI0 IMOKPUTTS U, BIANOBIAHO, CTPaxo-

BHX BHECKIB. Taki CKJIagHONI Ha NUIAXY 0

6 Koncruryuiss Yipainum : 3akoH YkpaiHH Bij
28 uyepBHsa 1996 poky. URL: https://zakon.rada.gov.
ua/laws/show/254x/96-sp#Text  (mata  3BEpHEHHS:
02.11.2022 p.).

17 Koncruryuist Vkpaiuu : 3akoH VYKpaiHu Bij
28 uepBHsa 1996 poky. URL: https://zakon.rada.gov.
ua/laws/show/254x/96-Bp#Text  (mara  3BEpHEHHS:
02.11.2022 p.).
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3aMpOBAHKCHHS] PO3YMHOTO MEXaHi3My BiIIIIKO-
JyBaHHS 30UTKIB, OB’ I3aHUX 31 KOO0, 3aB/a-
HOIO 3JI0pPOB’F0 200 KUTTIO MAaIlieHTa HEHAJIECK-
HUM MEIWYHUM OOCITYyTOBYBaHHSM, B KOJTHOMY
pa3i He TOBHHHI CIYyryBaTH IMiJCTaBOI IS
BUIIPABJAHHS B1JICYTHOCTI 00OB’SI3KOBOTO CTpa-
XyBaHHS [IUBUILHOT BiIMOBIJAILHOCTI HaJaBavuiB
MeIUYHUX Mociyr. KokHa Jikapchka MOMUIIKA
€ HE TUTbKH HECTHYHUM aKTOM, ajie ¥ MPH3BO-
JUTh 70 BOXKHX YCKJIAQJHEHb JUISl MAIliE€HTIB'S,
MenuyHi MOMHIKH CTBOPIOIOTH CEPHO3HY MPO-
OnemMy JUIS TPOMAJTHCHKOTO 3JI0POB’S, IO CTa-
HOBHUTH CEpHO3HY 3arpo3y Oesmerli Maii€eHTiB.
Oprani3aiiii 0XOpOHHU 370pOB’sl MOBUHHI CTBO-
PUTH KYJIBTYpy O€3IeKH, sika 30CepelKeHa Ha
BIOCKOHAJICHHI CHCTEMH, PO3IIISIIAI0YN MEANYH1
IIOMUJIKH SK BHUKJIHK, SKHH HEOOXIIHO IOJI0-
ngatu'®. 3ryOHUI BIUIMB TOMMJIKH, SK OCOOH-
CTO, Tak 1 mpodeciitHo, crpusie A0 3HIKECHHS
0e3MneKy MOJaNbIIOro JOTISAY 3a MaIll€eHTaMH,
a TaKOX JI0 ITOTaHOTO 37I0POB’SI Ta CAMOIIOYYTTS
(BKJTFOUAOYH CXWJIBHICTB JI0 CYIIHY) KITiHIIHC-
TiB?. 3anpoBa/KEHHAM (DIKCOBAHUX CTPAXOBUX
BUILIAT, sIKI 3aJ€KaTUMYTh BiJ Hamepes BCTa-
HOBJICHUX KPUTEPIiB, € MOXKJIMBICTh BIPOBAIUTH
CUCTEMY CTpaxyBaHHS LUBUILHOI BIiAMOBiJab-
HOCTI HaJaBadiB MEAMYHHUX MOCIYr Ta 3a0e3-
[IEYUTH JI€BUA KOMIIEHCAI[IMHUN MEXaHi3M Bij-
IIKOJTyBaHHS 3aBJIaHOI MAI[IEHTAM IITKO/IN 3 BUHH
MEIMYHUX MPAIiBHUKIB; MOKPALIUTH 3arajlbHUN
KJIIMaT B3a€MOBITHOCHH TAIIEHT — JIKap, 3aXu-
CTHBILIM OCTAaHHBOTO SIK BiJl HEOOIPYHTOBAHUX

18 TluBinbHe mpaBo YKpaiHW. 3arajbHa YacTHHA:
miapyyHuk / 3a pen. [LA. Biptokosa, FO.0. 3aiku. Kuib :
Arika, 2014. 510 c.

19 AlirezaSalar, FatemehKiani, NasrinRezaee.
Preventing the medication errors in hospitals:
A qualitative study. International Journal of Affrica
Nursing Sciences. 2020. Nel3.

20 AlirezaSalar, FatemehKiani, NasrinRezaee.
Preventing the medication errors in hospitals:
A qualitative study. International Journal of Africa
Nursing Sciences. 2020. Nel3.
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npeTeH3ii, Tak i BiJ (iHAHCOBUX BTPAT, SKUM
MO>KHA 3aMO0IrTH.

3 omsIly Ha BUINEBUKIAICHE, 31 BCIX MPE-
CTaBIECHMX BHWIIE KOHLENIIH Kiacudikamii
JTIKapChbKUX TMOMMIOK, OoJrapchbka KOHIICTIIIis
€ HANOUIBbII MPUHHATHOIO 10 O3HAYCHWX Halli-
OHAJILHUX YMOB. 3all03UYyIOYH BUIE3a3HAYCHY
knacugikailiio, BapTO BpaxyBaTH 1 HEIOJIKH,
BHSIBIICHI 3 yacoM. Tak HANpUKIIad, B CYJOBOMY
pimenHi «BacunbeBa mporu bonrapii» €Bpo-
neiicekuit Cyn 3 mpaB JIIOAWMHU 3a3HAYUB, 110
OpraHM BJaJM IMOBUHHI OyTH JOCTaTHBO 00e-
pexxHIMH, 1100 320€3MeYNTH HEe3aJeKHICTh, K
dbopmasibHy Ta 1 Je-(haKTO EKCHEpTiB, 3aiyde-
HUX /IO TIPOBA/KEHHs, Ta 00 €KTUBHICTh IXHIX
BHUCHOBKIB, OCKUJIbKM BOHH, HMOBIPHO, MaTH-
MYyTh BHPIIIAJIBLHY Bary B MOAAJBIIINA MMPaBOBIM
OLHII HAA3BHYANHO CKJIAJHUX [UTAHb MEINY-
Hoi HenOamocTi. lle ogHier0 BUMOTOIO € Te, 100
€KCIIEpTH pEeTeIbHO BWBYMIIM BCl BIIMOBITHI
MOMEHTH 1 JJOCHTh PETEIIbHO BUKJIAIN MPUIHHA
CBOIX BHUCHOBKiB. CucTtema, B sIKii BHUCHOBOK,
HaJlaHWH CIIeliali30BaHOI0 YCTAaHOBOIO, aBTOMa-
TUYHO PO3TIISAAETHCS K MEPEKOHIMBUHN J0Ka3,
10 BUKIIIOYAE TMOJANbIlle €KCIEPTHE BUBYCHHS
BiJIMIOBITHUX IMTaHb, CYMIEPEUUTD Iill BUMO3i>!,

SAx 3asznavarots E. Ugur, S. Kara, S. Yildi-
rim, E. Akbal, kynmerypa Oe3meku maii€eHTiB
BHUMarae TpoIlecy, 3aCHOBAaHOTO Ha OMUTYBaHHI
1 BJIOCKOHAJIEHHI CHUCTEMH 3aMICTh ITOKapaHHs
ocobu. OcymiMBe Ta KapajbHE CTaBJICHHS
€ TPUYMHOIO BIJICYyTHOCTI TOBIJOMJICHHS MPO
npoOiieMu, TOB’si3aHi 3 OE3MEKOK MaIliEHTIB>.
[IpoTe Ha Hamry AyMKY, BiICYTHICTh MTOKapaHHS

2 Rodziewicz T.L., Houseman B., Hipskind J.E. Med-
icalErrorReductionandPrevention.  StatPearlsPublishing,
Treasurelsland (FL), May 1, 2022.

22 R. Harrison. J. Johnson, R. D. McMullan,
M. Pervaz-Igbal, U. Chitkara, J. Shapiro, R. Lawton.
Toward Constructive Change After Making a Medical
Error: Recovery From Situation of Error Theory as a
Psychosocial Model for Clinician Recovery. Patient
Saf. Volume 18, Number 6, September 2022.
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327151 CTBOPEHHS KJIIMATy MPUAHATTS TIOMUJIOK,
JOSTIBHOCTI 10 BUHHUX OCI0 Ta CIPUSHHS PO3-
KPUTTIO JIOMYUICHUX MOMWJIOK MOYKHa IOpiB-
HATH 3 OOoMOoOr0 ymoBinbHeHOI nii. Mennyna
cthepa He equHa cepa CyCHiTBHOTO KUTTS, L0
Hece B 001 BUCOKMH MOTCHIIIHHUN PU3UK CIIPH-
YMHEHHS MIKOAU TpeTiM ocobam. bimbmie Toro,
MEIWYHI TPAIiBHUKH 3MYIIEHI MOCTIMHO BIO-
CKOHAJTIOBAaTH CBOI 3HAHHS Ta MPAKTUYHI HABH-
YKH y 3B’S3KY 31 CTPIMKHM PO3BUTKOM MEIMYHOT
Hayku 1 TexHiku. [Ipen’ iBisiroun BUCOKI BUMOTH
0 0ci0, sIKl Oa)karoThb 3alMaTHCA MEIUYHOIO
NPAaKTUKOI0 — MOXKHA MIHIMI3yBaTH KUIbKICTb
CHETPHIATHUX» 110 poOOTH B JaHii cdepi cre-
miaimictiB. B cBowo uepry, 3ampoBaKyrOUH
HETraTUBHI HACHIJIKH Ui KIIHIIUCTIB 3a JOIy-
IICHI TOMUJIKA, MOYKHA MIiHIMI3yBaTu iX KiJIb-
KiCTh; 30UTBIINTH PiBEHHb BIIEBHEHOCTI TMAaIli€H-
TiB B HaJIEKHOMY BiJHOILIEHHI 70 cebe 3 OOKy
MEIUYHUX TMpaIliBHUKIB; 3MEHIIWTH pPIiBEHb
rpyOMX, XaJaTHUX TOMHJIOK 3 OOKy MEIHKiB
(ammyTariss He Ti€l KIHIIIBKM, BUJAJCHHS HE
TOTO OpraHy TOIIO); 3MEHIIUTH CyO’ €KTHUBHI
HETaTUBHI HACTIAKYU IS TIOCTPaXKIaioi ocoow,
SK OKpEMOro 1HAMBIlyyMa 31 CBOIMM NpaBaMH:
HEBUIIpaB/laHl CIOJIBaHHS, BUMYILIEHA 3MiHa
3BHYHOTO JKUTTS, JOBTOCTPOKOBA peadimiTamis
1 Tak gami. OKpiM IIKOIU Ta CTPAKIaHb IMaIli€H-
TiB, MEIMYH1 TTIOMIJIKH TIPU3BOMSATH 10 HECIIPH-
STIMBOTO TICHXIYHOTO Ta €MOIIHHOTO BIUIMBY HA
naiieHTa, pOJUYiB Ta 3alTy4eHUX METUYHHX IIpa-
1iBHUKIB. KpiM TOTr0 JliKapchKi MOMUIIKU TPU3BO-
JSITh 10 3HAYHOTO €KOHOMIYHOTO HAaBaHTAKCHHS
yepe3 J0JaTKOBI BUTPATH HAa OXOPOHY 370POB’S
Ta BTpaTy MNPOAYKTUBHOCTI BiJI HPOMYIIEHUX
pobounx mHIB?. Tomy, OKpiM 3ampoBaKCHHS
e()eKTUBHOI CHCTEMHU KOMIIEHCAIllT IITKOIH, IO
cTaja pe3yabTaroM MEIUYHOT MOMUJIKH, BaXK-
JIUBUM 3aJTUIIAETHCS TAKOXK PO3POOICHHS YITKOT

2 European court of human  rights:

CaseofVasilevav. Bulgaria (Applicationno. 23796/10):
JudgmentStrasburg. 17 March 2016.
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CUCTEMH BUSIBJIICHHS Ta MTOKapaHHS BUHHUX 0Ci0
3a JOMYIICHI TOMUIIKH.

BucHoBku. BigmoBigajnpHICTh 3a IOIO-
BOPOM CTpaxyBaHHS LHMBIJIBHOI BiANOBigah-
HOCTI HaJaBauiB MEIMYHHX TMOCIYT BHUHHU-
Ka€ Ha IMiJCTaBl BCTAHOBJICHHX HOPUIUYHHUX
(dakTiB, 30KpeMa, HECBOEYACHOCTI HAaJaHHS
MEIMYHOI JOMOMOTH, Oe3miacTaBHOI BiAMOBU
y ii HaJlaHH1 YM HaJlaHH1 HEe B TOBHOMY 00cCsI31,
HEKBaNi(iKOBAaHOT YM HEHAJIEXKHOI Meand-
HOI JomoMoru Tomo. HeHajnexHe HagaHHS
MEIUYHOI JOIOMOTH SIK KOMILJIEKCHE SIBHUIIE,
10 XapaKTepHU3ye SKICTh MEIUYHOI TOTOMOTH,
MOXKHA OKPECJIUTH HACTYMHUMHU O3HAKaMU:
MOPYIICHHS TPaBWI JIOKA30BOCTi; XallaTHE
BIAHOIICHHS TMiJ Yac MEIUYHOTO 00CIyro-
IHAUBIAyaTbHUX

BYBaHHS; HE BpaxyBaHHS

36
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0COOIMBOCTEH OpraHi3My KOXKHOTO KOHKpET-
Horo manieHta. OcoOnuBe Micle cepej YMH-
HUKIB, IO TPU3BOIATH O BiAMOBIIAIBHOCTI
HaJaBauiB MEIUYHHUX MOCIYT Ta XapaKTepusy-
I0Th HU3BKY SKICTh HaJaHOI MEIWYHOI JIOTO-
MOTH, 3aiiMa€ JikapchKka MOMUIKa. BigcyTHicTh
oQiLiHHOI CTaTUCTUKHU JIIKAPCHKUX MOMMIIOK
3YMOBJTIOE TIOTPeOy B MOIIYKY TaKoi iX KJacu-
¢ikarii, kpurepii sIKOT JISHKYTh B OCHOBY JI0TO-
BOPY CTpaxyBaHH$ BiANOBIAaIbHOCTI Ta CIPH-
STUMYTh BCTAHOBJICHHIO CTPAaXOBOTO BHUITAJIKY
B KO)XHOMY KOHKpPETHOMY iHIHAEHTi. [lie-
BOIO B O3HAYEHUX yMOBax Oyne kiacudikaris
JTIKapChKUX TTOMHJIOK, IO BKIIFOUAaTUME B cebde
nBa 0a30BUX KpHUTEpii: crerianizamis Meand-
HOTO IpaIliBHUKA Ta yMOBH HaJlaHHS MEIMYHOI
JOTIOMOTH.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23

WWW.UNI-GOETTINGEN.DE/REOS



Mulyk Oleksandr Subjects in the field of national security and defense of Ukraine...

Subjects in the field of national security and defense of Ukraine,
which are covered by corruption prevention measures

Mulyk Oleksandr
Postgraduate,
Scientific Institute of Public Law, Kyiv, Ukraine

In the article, the authors define the range of subjects in the field of national security and
defense of Ukraine, which are covered by corruption prevention measures. The topicality of the
research is due to the fact, that in the conditions of the martial law regime, special attention of the
state in the context of anti-corruption policy should be paid to the prevention of corruption among
persons who act as part of the forces of the security and defense sector of Ukraine.

The research within the article was carried out using the comparative legal method. The
source base of the research consists of normative and legal acts in the field of national security
and defense of Ukraine, in the field of anti-corruption legislation of Ukraine, as well as scientific
publications and materials of dissertation studies on the topic.

The authors proposed defining the sphere of national security and defense as a system of
bodies, military and law enforcement formations that carry out activities to ensure national security
and defense by countering threats to national security, as well as a set of processes related to such
activities. Based on the analysis of the provisions of the laws of Ukraine «On the National Security
of Ukraine» and «On Prevention of Corruption», it was determined that subjects in the sphere of
national security and defense of Ukraine, which are covered by corruption prevention measures.
They are: members of the National Security and Defense Council of Ukraine; officials of the
Armed Forces of Ukraine and other military formations; ordinary and senior staff of specialized
law enforcement and intelligence agencies; policemans; authorized to review complaints about
violations of legislation in the field of public procurement; persons in legal entities under private
law who perform work or provide services in accordance with the contract with the forces
operating in the field of national security and defense of Ukraine.

In the conclusions, the authors propose to include conscripts, cadets of higher military
educational institutions, as well as cadets of faculties, departments and departments of military
training in the list of subjects, which are covered by corruption prevention measures.

Cy0’exTH y cdepi HanioHAJBLHOI Oe3neKkH i 000poHN YKpaiHu,
HA AKUX NOMUPIOIOTHCS 3aX0AH i3 3a00iraHHs KOPymuii

Mynuk Onexcandp Pomanosuu
acnipanm
Hayxoso-oocnionoco incmumymy nyoniunozo npasa, Yxpaina

Beryn. B ymoBax moBHOMaciTabHOro BTop- B 0OOpOHI JeprkaBU Ha (PPOHTI Ta 3a0e3nedeHHi il
rHeHHs1 Pocii B YkpaiHy BaXJIMBOro 3HaueHHs  Oe3rneku B Twiry. [lapasnensHo 13 30BHINTHBOIO arpe-
HaOyBae Haje)kHe (QYHKITIOHYBAHHS CHIL, 33]ISSHUX  CI€l0, BEJUKY 3arpo3y CTAHOBJSTH I 1HII SIBUIIA
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Ta (hakTopy, Bu3HaueHi B CTparerii HallioHaIbHOT
Oesnexn Yipainu'. Cepen MOTOYHUX 1 MPOTHO30-
BaHUX 3arpo3 HaIllOHAIBHINA Oe3mell He OCTaHHE
MiCIle TOcCimae Oe3MmocepeHhb0 KOPYIIIis, SIKa
pa3oM 3 HEMOCTIJOBHICTIO W HE3aBEpIICHICTIO
pedopm, 3a dhopmymoBanHsaM Paau HaltioHaIpHOT
6e3neku ta oboponu (PHBO), «...mepemkomkae
BUBE/ICHHIO YKPATHChKOi €KOHOMIKH 3 JICTIPECHB-
HOTO CTaHy, YHEMOKJTUBITIOE ii cTaye 1 TuHAMIvHe
3POCTaHHSI, TiIBUIILY€ YPa3IUBICTh JI0 3arpo3, M-
JKUBITFOE KPUMIHAJIBHE CEPEIOBHIIIC)”.

OcTtaHHI CKaH )N, TTOB’ A3aH1 3 MTyOTiYHUMHU
3aKymiBJIsiMU B MiHicTepcTBI 000pOHH YKpaiHu®,
CBiuaTh, L0 3arpo3a KOPYNUIHHUX IPOSBiB
icHy€e i y camiii cepi HaIlOHATBHOT O€3MeKH Ta
oboponn Ykpainu. B ymoBax BOEHHOTO cTaHy
KOpYTIILIisl y cucTeMi Oe3neKu Ta 000pOHU JecTa-
OLTi3y€e cUTYyaIlio B IeprKaBi, 3aBAAa€ HAI[IOHAIb-
HOMY OIOJKETY KOJIOCaJbHHUX 30MTKIB, MiApUBAE
Bipy CyCHUIbCTBAa B MyOJiYHE YHPABIiHHS CHII
cekTopy Oe3neku Ta 000poHU YKpaiHu, CTBOPIOE
YMOBHU Ui 3H1MCHEHHS BOPOTOM IPOBOKAIIiH
Ta aTak B iH(opmauiiiHomMy moini. OTxe, BKpaii
aKTyaJIbHUM Ha ChOTOJIHI 3aJTUIIAETHCS MUTAHHS
YAOCKOHAJICHHS PaBOBOTO 3a0€3MEUYEeHHs 3ar10-
OiranHs Ta mpoTHaii Kopymiii y cdepi Hario-
HaJbHOI Oe3neky 1 000poHH B YKpaiHi.

Ha croroani siBumie kopymiii B Ykpaini Ta
MPaBOBI aCIEKTH OO ii 3armoOiraHHs Ta Mpo-
TUAIT IAPOKO JOCITIKEHI TAKUMHU HAYKOBIISIMH,
gk O.10. bycoun, B.O. I'apmariok, /1.B. I'ynkos,

! TIpo pimrenns Pagu HartionansHOI 6e3meku i 060-
ponu Ykpainu Bijg 14 Bepecus 2020 poxy «IIpo Crpare-
Tito HaIlloHATBHOT Oe3meku Ykpainny Yka3 [IpesuneHra
VYkpainu Big 14 Bepecus 2020 poky Ne 392/2020. URL:
https://zakon.rada.gov.ua/laws/show/2322-20#Text
(mara 3Bepuenns: 01.03.2023).

2 Tam camo.

3 IBP 3arpuMaiio MigIpHEMINB, SKi MPOaaBaId
cepel IHIIOro BiHCHKOBUM siflig 1o 17 rpuBeHs (Bigeo).
HepxaBHe 610po po3ciiayBanb: odiniiauii caitT. URL:
https://dbr.gov.ua/news/dbr-zatrimalo-pidpriemciv-
yaki-prodavali-sered-inshogo-vijskovim-yajcya-po-17-
griven (nara 3sepHenns: 01.03.2023).
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K.B. youu, C.A. 3anopoxuuii, O.I'. Kanbman,
€.B. Kypinuuii, P.B. Menbunuyk, O.0. Onu-
myk, A.A. Ilpuxoapko, I.I. Cko6ina, P.M. Tyuak
ta iH. OKpeMi acmekTu 3amoOiraHHs KOpyII-
il y cdepi HalioHaJIbHOI O€3MeKkH 1 000pOHH
JOCIIKYBaJid y CBOiX poboTrax B.A. AHIIpOCOB,
LI. BoittoBuu, I.M. [pamoxk, €.M. Ilamenko,
A.B. Py6an, B.M. Cron6osuii, M.I. Yanuii Ta
iH. OgHak, cepa HalioOHAIBHOT Oe3MeKku Ta 000-
poHu YKpaiHH € JOCTaTHBO IIUPOKOIO, 1, MTOTPU
BarOMHUi BHECOK IONEPEIHIX JOCIIIHHKIB,
NUTAHHS [IPaBOBOTO 3a0e3MeUeHHs 3ano0iranHs
KOpYIIii y i cepi 3anuIaroTbes BITKPUTUMH.
3o0kpema, moTpedye YTOUHEHHS TIEpelTiK cy0’ ek-
TIB y cdepi HallOHAJIbHOI Oe3leKu 1 000poHU
VYkpainu, M0A0 SKUX MOMIUPIOIOTHCS 3aXOIH 13
3aro0iraHHs KOPYIIIii.

MeTo10 1i€] CTAaTTi € BU3HAYCHHS CYO €KTIB
y cdepi HarioHaTbHOT Oe3neku 1 00opoHu YKpa-
iHHM, Ha SKUX MOMIUPIOIOTHCS 3aXOIH 13 3arooi-
raHHs Kopymiii. J{js MOCATHEHHsS METH CTaTTi
MPOTMOHYETHCS BUKOHATH HACTYIIHI 3aBIaHHS:

— okpecnuTd cdepy HaIloOHAJIBHOI 0e3-
neKu 1 000poHn YKpaiHu;

— TpoaHaNi3yBaTH TIyMayeHHS TEPMiHY
CKOPYTIIis»;

— BHU3HAYUTHU 3amo0iraHHs
KOpYTIIIii;

— BU3HAYUTH KOJIO Cy0 €KTIB y cdepi Halli-

3axoqud 13

OHAJILHOT Oe3meKu Ta 00OpOoHH YKpaiHH, MO0
SIKMX 3aCTOCOBYIOTHCSI aHTUKOPYIIIIiHI 3aX0/IH.

Bukiaan ocnoBHoro marepiamy. Ha cpo-
TO/IHI 3aKOHO/ABEIlb HE HAJa€ YITKOTO BH3Ha-
YeHHs TepMiHy «cdepa HallloHAILHOI Oe3neKH
Ta 000poHN Ykpainu». Y 3akoni Ykpainu «IIpo
HalllOHaJIbHY Oe3neKy VYKpaiHu» 3acTOCOBY-
€TBCS TEPMIH «CEKTOp Oe3MeKH 1 00OpOHU»*.
Jlo cy0’exTiB Oe3neku 1 000pOHU 3aKOHOJABEIb

4 TIpo HamionanbHy Oe3meky Ykpainu: 3akoH

VYkpainu Bix 21 uepsus 2018 poky Ne 2469-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2469-19#Text
(mata 3Bepuenns: 01.03.2023)

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23

WWW.UNI-GOETTINGEN.DE/REOS



Mulyk Oleksandr

y 1€l CeKTOp BiTHOCHUTH, 30KpeMa: OpraHu Jep-
xaBHOi Biaau, 30poitHi Cunu Ykpainu (3CY),
1HIITII YTBOPEH1 BIAMOBIIHO JI0 3aKOHIB YKpa-
iHM BiliCbKOBI (DOpMyBaHHS, MPABOOXOPOHHI
Ta PO3BIIyBaJIbHI OpPraHW, Jep:KaBHI OpraHH
CHELIaJbHOIO IPU3HAYEHHS 3 IPaBOOXOPOH-
HUMH (QYHKIISIMH, CUJIM IIUBUILHOTO 3aXUCTy Ta
000pOHHO-TIPOMUCIIOBUIN KOMILIEKC YKpaiHu,
a TaKoXXK TPOMAJSIH Ta TPOMAJICHKI 00’ € THAHHS,
AK1 10OpOBIIBHO OEpPYTh y4acTh y 3a0e3eueHHi
HAI[IOHAJIbHOT Oe3MeKu YKpaiHu®.

HartomicTtb, ciijy HaroJIoCUTH, M0 HAYKOBITI
y CBOIX MJOCHIJDKCHHSX, SK MpPaBHJIO, BHUKO-
PHUCTOBYIOTh caMe TepMiH «cdepa HallloHAIbHOT
oesneku». Tak, Hanpukian, B.M. CronboBuii
y CBOEMY AWCEPTAIliHHOMY JOCTi)KEHHI BU3HA-
yae cepy HalllOHAIBHOT OE3MEKH K «CTaH 3aXH-
MIEHOCTI KUTTEBO BAXKJIMBUX 1HTEPECIB JIFOIUHA
1 TpoMajsHMHA, JEPKAaBHOTO CYBEpPEHITETY,
TEPUTOPIATBLHOT IUIICHOCTI, JEMOKPAaTHUYHOTO
KOHCTUTYLIMHOTO JIaJy Ta 1HIIMX HAI[lOHAJbHUX
iHTepeciB YKpaiHM BiJl peallbHUX Ta MOTEHIii-
HUX 3arpo3»’. Y cBoto 4yepry, A.I. Moceiiko mijg
cheporo HaIlOHATBHOT O€3MEeKH PO3yMIi€ IUTICHY
MiCUCTEMY CYCIIBCTBA, 1[0 OXOIUTIOE MPOLIECH,
MIOB’s3aHI 13 3aXMCTOM HalllOHAJILHUX 1HTEPECIB
VYkpainu'.

3BakarouM Ha Te, MIO0 3a3Ha4eHi poOOTH
Oynu omyOniKOBaHI Micias NPUHHATTS 3aKoHY
VYkpaiau «I[Ipo HarioHanbHY Oe3meKy YKpaiHu,
BBOKAaTHMEMO, 110 TEPMiH «cdepa HaIlioHATb-
HOi Oe3neku Ta 00OpOHM» IMOPYY 13 TEPMIHOM
«cexkTop Oe3mexku 1 00OpOHM» Ma€ MpPaBO Ha
KUTTs. [liATBEpIKEHHS TaKOi TyMKH 3HAXOAUMO

> Tawm camo.

¢ Cronbosuii B. M. Cnyx60Bi 1paBOBiTHOCHHH
y cdepi HallioHANBHOT Oe3meKku YKpaiHu: JuC. ... JIOKT.
opua. Hayk. 3amopixoks: [epkaBHa axanemis CBY,
3HY. 2019. C. 129.

7 Mocetiko A. T. TlyGmiune amMiHICTpyBaHHS

y cbepi HamioHANBHOI Oe3meku YKpaiHu: aBToped.
JIC. ... KaHJ. ropu. Hayk. 3anopixoksa: 3HY, 2019. C. 7.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23
WWW.UNI-GOETTINGEN.DE/REOS

Subjects in the field of national security and defense of Ukraine...

B Koncrturymii Ykpainu, e cepeq TOBHOBa)KEHb
[Ipe3sugenta VYkpaiHu 3a3HAYEHO 3MiMCHEHHS
KepiBHHIITBA y c(epax HaIioHaIbHOI Oe3meKu
ta oboponu aepxasu®. Illomo 3micTy TepMiHy
«cdepa HaliOHATHHOI OE3MEeKH Ta 0OOPOHU,
TO, Ha Hally OyMKY, HOTO CIiJ TIyMauuTH 5K
CHCTEMY OpTraHiB, BIICHKOBHX Ta IMPaBOOXOPOH-
HUX (OpMYBaHb, sIKi 311HCHIOIOTH JiSUIBHICTb 13
3a0e3MeueHHsI HalllOHAJIBHOI 0e31eKu 1 000pOoHH
HIISXOM MPOTHIIT 3arpo3aM HalioHaJbHIN 0e3-
Melli, a TAaKOX K CyKYIHICTh IPOIIECIB, TIOB’A3a-
HUX 13 TaKOIO JiSUTbHICTIO.

HactynHuM BaXITMBHUM MHUTaHHSIM HAIIOTO
JOCTI/IKEHHS. € BH3HA4YEHHS Cy0’ekTiB y cdepi
HAI[lOHAJILHOT O€31eKr 1 000poHU YKpaiHu, 070
SKHX 3aCTOCOBYIOThCS 3aXOAW 13 3amoOiraHHs
kopymuii. Ha Hamr mormsin, /uis BiAMOBIII Ha 1€
NUTAHHS HEOOX1JHO, B MEpIIy uepry, BU3HAYU-
THUCA 13 MOHATTSIM KOpPYMIi Ta ii 3aro0iranHsl.

Ha crorogni icHye HHU3Ka TiymMadeHb Tep-
MIiHY KOPYIIIisi, IKe PO3IJISIIA€THCS, IEPEBAKHO,
K TIPaBOBE, COLliaTbHE, MOMITUYHE, & TOICKYIU —
1 sk cBiTOTNIsAIHE siBUIIE. 30Kpema, B.M. Tpenak
il TEPMIHOM «KOPYIILis» pO3yMi€ coIliaibHe,
CHUCTEMHE SIBHUIIE, 110 MOJSArae B HEMPaBOMIp-
HOMY BUKOPHCTaHHI 0cO0aMHu, SIK1 MarOTh BJIa THI
YH YIPaBIiHCHKI TOBHOBa)KEHHS, BIACHOTO CTa-
HOBMIIIA, CTATYCy, aBTOPUTETY B 0COOUCTUX a00
KOPIOpPAaTUBHUX 1HTEpecax, 110 MPU3BOIUTH 10
PO3KJIaiaHHs, AeTpaallii BIaJu Ta COlialbHOTO
ynpasiminas’. Boanouac, O.}O. Illoctko Tiy-
MauUTh «KOPYIIIO» SIK 3JOBXKUBAHHS CITykO00-
BUMH 1 TTOCAJJOBUMHU 0COOAMHU CBOIMHU NpaBaMH
1 TOBHOBKEHHSIMU 3 METOIO OJIep>KaHHS Helpa-
BOMIpHOT BHUTOAM Ta OCOOHMCTOrO 30aradeHHs,

8 Koncruryris Vkpainn: 3akoH VYkpainu Bix
28 uepBHa 1996 poky. URL: https://zakon.rada.gov.ua/
laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
(mata 3Bepuensnsi: 01.03.2023).

° Tpenak B. M. OcobnuBocrti aedinimii TOHSITTS
«xopymuis». HaykoBuii BicHuk HamionanbsHOT akamgemii
BHYTpimHix crpas. 2015. Ne 4. C. 192
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a TaKOoXX aKTHBHI il MOAO MiAKYIy TakuxX Ocio
3 00Ky rpomajsH'.

Ha nymxy A.Il. 3akamtoka, KOpymitis — 1e
MPOSIB CYCHUIBHO HETPUUHATHOI Ta MEPEBaKHO
CYCIIJIbHO HEOe3MeuHO1 NisIbHICHOT aKTUBHOCTI
JIONEH, HaMIJeHUX BJIaAHUMHU a0o0 I1HIINMH
mMyOTIYHUMU TOBHOBKCHHSIMH Ta TOB’ I3aHUMH
3 HUMU MOXXIIUBOCTSIMH, 200 THX, [0 ParHyTh
CKOPHUCTATHCS OCTAHHIMH 3 METOI OJICPKaHHS
Oyab-sIKuX Onar juist ce0e uu 1HIIUX 0ci0 He Ha
OCHOB1 OGQIIIHHO BU3HAYEHOTO TOPSAKY, a Ha
MIATPYHTI peanizaiii 0coOnCTO1 3aIiKaBICHOCTI,
[0 MPU3BOAUTH 10 Aedopmarii (po3KIagaHHS)
nyOmuHuX BigHOCHH'!. 3 HaBeIEeHUX BHIIE
TIIyMadeHb CTAa€ 3PO3yMUINM, 110 OCHOBHHMH
cy0’€KTaMH KOPYIIIii SIK IPOTUIIPABHOTO JisTHHS
MOXYTh OyTH OCOOM, sIKi HaJlJeHI MEeBHUMH
IIOBHOBQ)KCHHSIMM, IIOB’SI3aHHMU 13 3HiHCHEH-
HSM IIUMH 0CO0aMH BIQIHUX a00 MyOIiuyHUX
NnoBHOBakeHb. OKpiM Takux ocib cy0’exTamu
KOPYIIIIHHAX TIPABOMOPYIIEHh TAaKOX MOXYTh
BHUCTYMaTH W 0COOW, SIKi HE MAalOTh BIIATHUX
MMOBHOBAXKEHb, aJI€ SIKI MPArHyTh CKOPUCTATUCA
a00 KOPUCTYIOTbCS HEIIPaBOMIPHOIO IisUTbHICTIO
nocaioBux abo ciryk00BUX 0Cib 3 METOIO OTpH-
MaHHS [IEBHOT 0COOUCTOI BUTOIH.

UuHHE 3aKOHOJABCTBO TAaKOX HAJa€
BU3HAUCHHS TEPMIHY «KOpynuis». BignosigHo
no cT. 1 3akony Ykpainu «IIpo 3amoGiranus
KOpYIIii», KOPYMLisi — BUKOPUCTAHHSA OCO-
0010, 3a3HAYEHOIO y YACTHHI nepuriii ctarti 3
OTO 3aKOHY, HaJIAaHUX Tl CIy)KOOBHX MOBHO-
B2)KCHb YW OB’ SI3aHUX 3 HUMU MOXJIHUBOCTEH
3 METOI OJIep>KaHHS HENMPaBOMIPHOI BHUTOIU

a00 MPUUHSATTA TaKOi BUTOAU YU MPUHHSITTSA

19 Moctrko O.}FO. KpumiHomoriyna XapakTepuc-
THKa KOpYMIiiHOi 3nmounHHOCTI B YKpaiHi. IluranHs
60poTh0U 31 3m0unHHICcTIO. 2014. Bumn. 28. C. 69.

11 3akamiok A. IT. Kypc cydacHoi yKpaiHChKOT Kpu-
MiHoJorii: Teopis 1 mpaktuka: y 3 ka. Kuis: In Ope,
2007. Ku. 2: KpUMiHOJIOT14HA XapaKTEPUCTUKA Ta 3aI1o-
OiraHHs BYMHEHHIO OKpeMHUX BUIIB 310uuHiB, 2007.
C. 186.
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OOIITHKH/TIPOTIO3HIIii Takoi BUroau sl cebde
9y iHIUX 0ci0 abo BiANMOBIAHO 0OiLSTHKA/TIPO-
MO3UIlIS YM HaJaHHS HEMPaBOMIPHOI BUTOIH
0co01i, 3a3Ha4YeHil y 4acTUHI mepiiid crarTi 3
1bOT0 3aKoHy, a00 Ha i BUMOTY 1HIIUM (i3U4-
HUM YU IOPpUJUYHUM O0co0aM 3 METOI0 CXH-
JUTH 10 0cO0Yy 10 MPOTUIIPABHOTO BHKOPH-
CTaHHS HaJAHUX il CITyKOOBHX MOBHOBAXEHb
YU TOB’SA3aHUX 3 HUMH MOXJHBOCTEH'?. 13
TAaKOTO BU3HAYEHHs BUILIMBAE, IO 3aKOHOJA-
Bellb MpUIMae 10 yBaru HEMpaBOMIpHI JAisAHHS
HE TIIBKH CIY>XOOBHUX 1 MOCAI0BUX 0Ci0, ane
i mpomo3uiii, oOIUSHKK Ta HaJaHHS Hempa-
BOMIpHOi BUTOJIU CIIYKOOBUM Ta MOCAJAOBUM
ocobam 3 Ooky iHmUX oci6. Tum He MeHI,
CIiA 3ayBaKUTH, IO B OyIb-IKOMY BHIIaJIKY
MOBa HJe MpO MOXKIJIMBOCTI ¥ MOBHOBaKCHHS
y cepl ympaBiiHHS, SKUMH HaJlJICHE TEBHE
KOJIO 0Ci0 Ha MiCTaBl BCTAHOBIEHOTO MOPSIKY
3MIHCHEHHS MyOJIIYHOTO YIIPABIiHHS, a TAKOX
PO YYAaCHUKIB YNPaBIIHCHKUX MPOLECIB, fKI
MOXYTh CKOPHCTATHCS TaKUMHU MOXKJIUBOC-
TSAMH, TOPYUIYIOUH NPU LBOMY BCTaHOBJIEHUM
MOPSIOK YIPABIIHHS 1 OTPUMYIOUH HENPaBoO-
MipHY BUTOZY.

Mo >k mo 3amoOiraHHs, TO 3aKOHO/ABELb
HE HAJa€ YiTKOTO TIIyMauyeHHS TEPMIHY «3aro-
Oiranns». Haromicts, 3akoHoM Ykpainu «IIpo
3armo0iraHHs  KOpYyMIlii»  BU3HAYEHO  TIEBHI
«OJIOKM» 3aXO0iB, BIAMOBIIHO 10 SIKMX 3I1HCHIO-
€TbCS AaHTUKOPYILiiiHa noniTuka. Takumu «0Io-
KaMW» 3aXO/iB €:

— CTBOPEHHS OKPEMOTO LEHTPAIBHOTO
OpraHy BUKOHABYOi BIIaJH 31 CIeLialbHUM CTa-
TycOM, SIKUH 3a0e3medye GopMyBaHHS Ta pea-
Ji3y€e Jep’KaBHY aHTUKOPYIIIHHY TMONITUKY
(HarmionanpHe areHTCTBO 3 MUTaHb 3aMo0IraHHs
xopynuii — HA3K);

12 TIpo 3amobGiranus Kopymiii: 3akoH YKpaiHH BiJ
14 xoBtHs 2014 poky Ne 1700-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/1700-18#Text (nara 3BepHEHHS:
01.03.2023)
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— 0ok oOMEXeHb WHI0A0: BUKOPUCTAHHS
CIIy>k00BUX MMOBHOBA)XEHb Ta BiATOBIIHOTO CTa-
HOBHWIIQ;, OTPUMAaHHS TOAAPYHKIB;, OTPUMaHHS
HETPAaBOMIPHOI BUTOJH; CYMICHHUIITBA Ta CyMi-
IIEHHA 3 IHIIMMHM BHIAMH TisILHOCTI; OOMe-
YKEHHSI TICJIsI IPUTTMHEHHS J1SUTbHOCTI, TOB’ sI3a-
HO{ 3 BUKOHAHHSM (DYHKIIIH 1ep>KaBH, MiCIIEBOTO
CaMOBPSITyBaHHsI TOIIO; CIbHOT pOOOTH ONIN3b-
KHUX 0Ci0;

— OJOK 3axofiB 13 3amo0iraHHs Ta Bpery-
JIIOBaHHS KOH(IIKTY 1HTEPECIB;

— TIpaBWJIA €TUYHOI MOBEIIHKH;

— BHMOTH JIO 3axoAiB (iHAHCOBOTO
KOHTPOJIIO;

— OJoK 3axoliB 13 3aXMCTy BHKpPHUBAYiB
KOPYIILT;

— 1HII MeXaHi3MH 3aro0iraHHs KOpYMIIii,
Taki sk 3a00pOHa Ha OfIep>KaHHS MBI, TOCTYT i
MaifHa opraHamu Jiep>KaBHOI BJIa/Id Ta OpraHaMHU
MICIICBOTO CaMOBPSyBaHHS, aHTHUKOPYIIIiHHA
EKCTIepTH3a, CIeIlialIbHa TIEPeBipKa TOIIIO;

— 3acaju 13 3ano0iraHHs KOpyMHLii y Aislib-
HOCTI IOpUINYHUX 0Ci0;

— BIJIMOBIAANBHICT, 3a KOPYIIidHI abo
MOB’sI3aHl 3 KOPYMINE€0 MPaBOMOPYUICHHS Ta
3aX0/IM 3 YCYHEHHS 1X HACIIIKIB;

— HampsMH MDKHApOAHOTO CHiBpPOOITHU-
IITBA IIOJI0 MPOTHUIT KOyl 1%

OTixe, MO)KHa TOBOPUTH IIPO Te€, IO 3aI0-
Oira"Hs KOpYyMIli — I1e CUCTeMa 3axOjiB, MeXa-
HI3MIB 1 3aco0iB, SIKi 3aCTOCOBYIOTHCS JepiKa-
BOIO 3 METOIO MPO(IIAKTUKH, TTOTIEPEKEHHS Ta
CBOEYACHOTO BUKPHUTTS KOPYIIIHHUX Ta OB’ S-
3aHUX 3 KOPYIILI€I MPaBOMOPYIIEHb, a TAKOX
yCYHEHHS HacmiakiB Kopymuii. L{iakom 3ako-
HOMIpHO, IO Jisl I[i€] CUCTeMHU CIIpsIMOBaHa Ha
OKpeMHX Cy0’€KTIB, sIKi € TJIHCHUMH a00 MOTCH-
IHHUMH YYaCHUKAMU KOPYIIIIHHUX CXEM.

13 TIpo 3amoGiranHs Kopymilii: 3akoH YKpaiHu Bij
14 ot 2014 poky Ne 1700-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/1700-18#Text (nara 3BepHEHHS:
01.03.2023)
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Jnst Bu3HaueHHs cy0’eKTiB y cdepi Hario-
HaJIbHOT Oe3neku 1 000poHu YKpaiHu, Ha SKUX
CIIpSIMOBaHA AHTUKOPYMIIHHA iSIBHICTH JEp-
JKaBH, PO3TIISTHEMO TAKOXK 1 JIesIKi 0COOIMBOCTI
xopynuii. T.B. XabGapoBoro Oyn0 BH3HauY€HO
HACTYMHI 11 0COOIMBOCTI SIK MPABOBOT KaTETOPii:

1) KopymIisi pO3MISNAETHCA, IEPEBAKHO, SIK
TiSUTBHICTD (CYKYTHICTh BOJIBOBUX JAisIHB Y (hopmi
nii abo 0e3MIsITBHOCTI);

2) KOpymIlidHE JisSHHS MOXXE BUYUHSATHUCS
BUKIIIOYHO CHEIIIbHUM CY0’ €KTOM;

3) Kopymuis 3aBK/1 OB’ 3aHa 13 OPYLIEH-
HSM BCTaHOBJIGHUX UYWHHUM 3aKOHOJABCTBOM
BHUMOT, 3a00pOH Ta OOMEXEeHb, MPOTHIIPABHUM
BUKOPHCTAaHHSIM HAaJaHUX JIEPKABOIO MOBHOBA-
KEHb, MOCAJ0BOIO CTAHOBHIIA a00 MOXKIHMBO-
CTeH 3aiiMaHoOl OCaIH;

4) MeTOI0 BYMHEHHS KOPYIIIHHOTO MisTHHS
€ KOPUCIIMBE OfIep KaHHS HETPaBOMIpHO1 BUTO/IN;

5) cheporo mommpeHHs xKopymiii € cdepa
myOJIiYHOTO yTIpaBIiHHS;

6) Tpu BUMHEHHI KOPYIIINHOIO JisIHHS
3aJI0BOJIBHSIETHCSI 0COOMCTHI IHTEPEC MOCAT0BOI
0CO0M YM IHTEpeC TPETIX 0Ci0',

Otxe, y cdepi HamioHambHOI Oe3meKH
Ta 000pOoHM YKpaiHU 3axofu i3 3amoOiraHHs
KOpyIIii MaloTh OyTH CHPSIMOBaHI Ha CHeEli-
aTbHUX CyO’€KTiB (KOHKPETHUX TI0CaT0BUX
1 ciy’)k00BUX 0Ci0), 5Kl 3A1MCHIOIOTH IMyOIiuHe
YIpPaBIIHHS TI€0 YU 1HIIOIO CKIJIAJI0BOIO cepu
HaIllOHAJBHOT Oe3MeKu Ta 000POHH, a TAKOXK Ha
TUX 0¢i0, 4nii iHTepec Moxe OyTH 3aJI0BOJICHUIA
yepes3 NpOTUIIPaBHI IISHHS CIIy>KOOBLIB 1 oca-
noBIiB. Jlisi yTOYHEHHS Kojla CyO’€KTiB, IO
AKUX HEOOX1HO 3aCTOCOBYBATH 3aX0/IH 13 3aI10-
OiraHHs Kopyniii y cdepi, 110 HaMu JA0CIIJIKY-
€ThCs, TpoaHaiizyemMo 3akoH Ykpainu «IIpo
3amo0iraHHs KOPYIIIii» Ha MPEeAMET HasBHOCTI

4 Xabapoa T. B. AjamiHicTpaTHBHO-TIPOIIE-
CyasJbHi 3acaad 3amoliraHHa Kopymuii B YKpaiHi:
aBToped. auc. ... KaHI. opuia. Hayk. XapkiB: XHY
iMm. B.H. Kapasina, 2017. C. 7-8.
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y HbOMY Cy0’€KTiB, sIKi if0Th y cepi Oesnekn
Ta 000pOHU YKpaiHH.

Tak, yci ocobwu, siki € unenamu PHBO Bin-
MOBiAHO 10 cT. 6 3akony Ykpainu «[Ipo Pany
HaI[lOHaJIbHOI Oe3neku Ta 000pOoHM YKpaiHWy,
a takox 11 T'omoBa (IIpesument VYkpainm) Ta
Cexkpertap € cy0’€kTamMu, Ha AKUX MOUTUPIOETHCS
nist 3akony Ykpainu «lIpo 3amoOiranHs KopyI-
1ii», BIAMOBIIHO /10 CT. 3 3a3HAYEHOTO 3aKOHY.

BaxxnuBum nyHkTOM y cT. 3 3akoHy YKpa-
iHn «IIpo 3amobiranHs KOpymuii» € HOro mnommu-
peHHs Ha BIWCBHKOBUX TMoOcamoBux ocio 3CY,
JlepkaBHOT CIIy>)KOM CHEIIaIbHOTO 3B’S3Ky Ta
3axucTy iH(opmanii YkpaiHu, a TakoX IHIIUX
YTBOPEHUX BIJMOBIAHO /0 3aKOHIB BIMCHKOBHX
(dopMyBaHb, KpiM BiHCHKOBOCITY>KOOBIIB CTpO-
KOBOT BIMCHKOBOI CITy’)KOM, KypCaHTIB BHIIMX
BIMICPKOBUX HaBUYaJbHUX 3aKJajiB, KypcaH-
TIB BHIIUX HaBYaJbHUX 3aKjIamiB, SKI MaloThb
y CBOEMY CKJIaJli BIHCHKOBI IHCTHTYTH, KypcaH-
TiB (aKynpTeTiB, Kadeap Ta BiJaiJeHb BIHCHKO-
BOT MiATOTOBKU'®.

[I{ono HenomMpeHHs AHTUKOPYMLIHHHUX
3aX0J[IB Ha BIMCHKOBOCIYXOOBIIIB CTPOKOBOL
BifICPKOBOI CITy’)kOM, KypCaHTIB BHIIUX Bili-
ChKOBHUX HaBYaJbHHUX 3aKJaJiB, a TAKOXK Kyp-
caHTiB (aKyJIbTeTIB, Kadeap Ta BiAI1JICHb Bili-
CHKOBOI IMiITOTOBKH CJIi] 3a3HAYUTH HACTYITHE.
Sk Oyno 3a3HadyeHo paHile, cyo’ eKTaMH 3aXo-
NiB 13 3amo0iraHHs KOPYMNIii B LIJIOMY € He
TUIBKU MMOCAJ0BI 0CO0M, aje i Ti, XTO MOXKYTh
KOPUCTYBAaTUCS TMPOTUIPABHUMH JiSHHSIMU
yn O0e3disIbHICTIO TakuxX oci0. B ymomax mii
peXKHUMY BOEHHOTO CTaHy Ta OOWOBUX niit

5 TIpo Pany HamionambHOi Oe3neku i 000pOHH
VYikpainu: 3akoH Ykpainu Big 5 Oepesns 1998 poky
Ne 183/98-BP. URL: https://zakon.rada.gov.ua/laws/
show/183/98-%D0%B2%D1%80#Text (mara 3Bep-
nenns: 01.03.2023).

16 TIpo 3amoGiranHs KOpymiii: 3akoH YKpaiHu Bij
14 ot 2014 poky Ne 1700-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/1700-18#Text (nara 3BepHEHHS:
01.03.2023)
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BiIfICBKOBOCIIYKOOBIIi CTPOKOBOI CIYXOW 4H
KypCaHTH MOXYTb 31HCHIOBaTH KOPYHIIiHHI
PaBOTIOPYIICHHS, CKJIAJOM SKHX € IPOIO-
3uIlisg, 0oO0llsAHKAa a00 HaJaHHS MEBHHM IIOCa-
JOBUM o0c00aM HEmpaBOMIpHOT BUTOAM, 3a
o mependadyeHo KpUMIiHAJIbHY BiANOBiJalb-
HICTh BIANOBIAHO 10 cT. 369 KpuMiHanbHOTO
Komexcy Vkpainu'’. IlpakTuuHO 1E MOXe
BUpaXkaTUCs B HaJdaHHI xabapa ciyxOOBIi
oco6i 3CY um iHmoro BifickkOBOTO (opmy-
BaHHS, BIANOBIZaJbHIN 3a KOMIUIEKTAIIIO
MAPO3A1TIB, 3 METOK MPOXO/DKCHHS CIIYKOH
B THUTy 200 Ha mocajax, aKki 6e3rnocepeHb0 He
OB’ s13aHi 3 BEAEHHAM 00HOBUX 1il.

His 3akony VYkpainu «IIpo 3amoOiraHHs
KOPYIIIii» TaKOX TOMIMPIOEThCS W Ha IHIIHMX
MocajioBUX 1 ciayx00Bux o0cib, sKi 10T
y CKJIaJIl CHJI CEKTOpY Oe3nexku 1 000poHu YKpa-
iHH, a came:

— Ha 0cCi0 psAIOBOTO 1 HAYaIbHUIIBKOTO
CKJIaly JIepKaBHOI KPHUMIiHAIbHO-BHKOHAB-
qyoi ciyxk0u, 0cOOM HAYaIbHHUIILKOTO CKJIady
Cy’)kOM 1HMBUIBHOTO 3axucTy, Jlep»aBHOTO
O10po posciigyBaHb, HallioHalIbHOTO aHTHKO-
pymnuiiHoro 61opo Ykpainu, ocoOu, sSKi MarOTh
crieriajgbHi 3BaHHS BIOpo eKOHOMIYHOT Oe3neKn
VYkpainuy;

— Ha MOCaJ0BUX Ta cIyX00BHUX 0Ci0 opra-
HiB mpokyparypu, CiyxOu Oe3nexkun Ykpainw,
Jlep>xaBHOTO OFOpO pO3CIiqyBaHb, HarmioHanb-
HOTO aHTHKOpyMuiifHoro 6topo Ykpainu, bropo
E€KOHOMIYHO1 Oe3neKku YKpaiHu, JUIIOMATHIHOT
CITyO0H, JAepKaBHOI JIICOBOI OXOPOHH, JIepPrKaB-
HOI OXOPOHW TPUPOAHO-3aMOBIAHOTO (OHIY,
[IEHTPAIILHOTO OpTaHy BHWKOHABYOI BIAJH, IO
peatizye ep>kaBHY MOJATKOBY IOJITHKY, 1 IEH-
TPaJILHOTO OpraHy BUKOHABYOT1 BJaJH, IO pealli-
3y€ JIep’KaBHY MUTHY TIOJITHKY;

7" Kpuminaneauit  Komekc  Vipainu: 3akoH

VYkpainu Bin 5 kBiTHa 2001 poky Ne 2341-III. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text
(mata 3Bepuenns: 01.03.2023)
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— Ha [onoBy Ta 3actynuuka ['omoBu Harti-
OHAIILHOTO AareHTCTBa 3 MUTaHb 3amoOiraHHs
KOPYTIIIii;

— Ha nmoJirerchkux'®.

Bapto Takox 3Ba)kaTu Ha Te, IO AisIb-
HICTh CHJI 1 OpTaHiB, sIK1 AiF0Th y cepi Halio-
HaJIbHOT Oe3mneku 1 06opoHu YKpaiHu, HEpPO3-
PUBHO OB’ 13aHa 13 Iep>KaBHUMHU 32Ky BISIMHI
030po€HHS, OOMYyHIUPYBaHHS, XapuyBaHHs Ta
inmoro maitHa. OTxe, 10 cy0’ekTiB y cdepi
HallioHalbHOI Oe3neKu Ta 000poHH YKpaiHH,
Ha SIK1 TOMHUPIOITHCS 3aX0H 13 3amo0iraHHs
KOpymIlii, HaleXaTh TaKoX YIOBHOBaXEHI
3 pO3MISAY CKapr Mpo MOPYLIEHHS 3aKOHO-
naBcTBa y cdepi myonivyHux 3akymiBensb'’. J{o
TOTO X, Cy0’€KTaMU y JOCIHIJKyBaHIM HaMH
cepi, MO0 AKUX 3aCTOCOBYIOTHCS 3aXOAH 13
3armo0iraHHs KOPYIIIii, € 0COOH, 5Kl TOCTIHHO
a00 TMM4YacoBO 00i1MMaTh IOCaaH, OB’ -
3aHl 3 BHMKOHAHHSAM OpTraHizaliiiHO-po3Imo-
PANUMUX YU aJAMIHICTPATUBHO-TOCHOAAPCHKUX
000B’s13KiB, a00 cHeniaJbHO YHOBHOBaXKEHI
Ha BUKOHAaHHS TaKuX OOOB’SI3KIB Yy IOpUINY-
HUX oco0ax MpPHUBATHOTO IpaBa HE3aJEkKHO
BiJ oprasizamiifHo-paBoBOi (GOPMH, a TaKOX
1HII oco0u, sKi He € ciyXO00BUMHU ocobamu
Ta SKI BHUKOHYIOTH poOoTy alo HaJIamTh
MOCIYTH BIAMOBIIHO J0 JOTOBOPY 3 MiANpHU-
€MCTBOM, YCTaHOBOIO, opraHizaii€eo® (sAKimo
Takl MiAMPUEMCTBA. YCTAHOBHM UM OpraHizamii
€ CWiJaMu, fAKi JiI0Th y cdepi HalioHAJIbHOI
6e3nexu 1 o0oponu Ykpainu). Ha Hamry n1ymKy,
oco0M y MOpUAMYHUX 0co0ax MPUBATHOTO

13 TIpo 3amobiranus Kopymiii: 3akoH YKpaiHu Bix
14 xoBtHs1 2014 poky Ne 1700-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/1700-18#Text (naTa 3BepHEHHS:
01.03.2023)

19 Tam camo.

20 Tpo 3amobiranHst Kopymiii: 3akoH YKpaiHu Bif
14 ot 2014 poky Ne 1700-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/1700-18#Text (nara 3BepHEHHS:
01.03.2023)
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npaBa, sIKi BUKOHYIOTH poO0oTy ab0 HaJaloTh
MOCIYTd BIAMOBIAHO IO IOTOBOPY 13 CHJIaMU,
K1 JiI0Th y cdepl HallloHAIbHOI Oe3MmeKH
1 o0opoHn YkpaiHW, MarOTh MiAJIATaTH OCO-
OMMBOMY KOHTpOIK 3 OOKYy OprasiB, sKi
3a0e3neuyroTh (GOpMyBaHHS Ta peaizaliio
Jep KaBHOT aHTHKOPYIIIHHOT MO TUKH.

BucnoBku. Takum dYuHOM, cCy0’€eKTH
y cdepi HamioHalbHOI Oe3meku 1 000pOoHH
Ykpainu, Ha SKUX MOMIMPIOIOTHCS 3aX0Ju 13
3anmoOiraHHs KOpyMIii, € MocaaoBi 1 CIyX-
00B1 0cOOHM CuJl CEKTOPYy Oe3neKku 1 000poHHU
Vkpainu BiAMOBIAHO A0 3akoHy VYKpaiHu
«IIpo HanioHanapHy O€3MEKy», Ha IKUX MOIIH-
proeThest ais crarti 3 3akony Ykpainu «Ilpo
3ano0iranHs kopynuii». Takumu cy0’exTamu
TaKOX € YIOBHOBAaXEHI 3 PO3MIISAY CKapr Mpo
NOpPYUICHHSI 3aKOHOJABCTBA y cdepi myOmiu-
HUX 3aKYyIliBeJb, @ TAKOXK 0COOU Y IOPUIUIHUX
oco0ax MPUBATHOTO MpaBa, SIKi BUKOHYIOTH
po6oTy ab0 HaMAITh MOCIYTH BIATOBITHO J0
JIOTOBOPY 3 CHJIaMH, SIK1 A1I0Th y cepi Halio-
HaJIBbHOT Oe31eKkn 1 000poHHu YKpaiHu.

B ymoBax BilfiCbKOBOTO CTaHy BBa)Ka€MO
HEOOXITHUM pPO3LIUPUTH TNepenik cyO’ eKTiB
y cdepi HamioHalbHOI Oe3meku 1 000poHHU
Ykpainu, Ha SKUX MOMIUPIOIOTHCS 3aX0u 13
3amoOiraHHs KOpymIii, MOJYyYHBIIA A0 HHUX
B1MICHKOBOCITYKOOBIIB CTPOKOBOI BiHCHKO-
BOi CIIy0H, KypCaHTIB BHUIIUX BiHCHKOBHUX
HaBUAJIBHUX 3aKJaJiB, a TaKOX KypCaHTIB
daxkynbTeTiB, Kadeap Ta BiAAIEHb BIHCHKOBOT
MiATOTOBKH.
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Traditionally, in civil law jurisdictions the court’s power to intervene into decisions of other
decisionmakers, e.g. lower courts or administrative agencies, is based on statutory provisions
determining the type of decisions which might be subjected to review and kinds of violations of
law that justify the court’s intervention. This approach is rather negativistic and does not consider
the idea that certain level of deference must be afforded to a decisionmaker whose decision is
under review.

The article provides a general understanding of the idea of the standard of review as a
prescribed by a statute or case law degree of deference to be given by the reviewing court to
the actions or decisions under review. It contains an overview of each basic standard applied by
reviewing courts in the United States of America due to the fact that the analyzed doctrine is highly
developed there. The standards are de novo review, clearly erroneous review, reasonableness
review, arbitrary-and-capricious review, abuse-of-discretion review, and no review.

The article reveals main factors that have impact on establishing an applicable standard,
namely the type of proceedings, the type of a decisionmaker whose decision is under review,
the decision type, types of questions under review (law, fact, mixed law/fact, and discretionary
decisions).

The author argues that in one of its key aspects, namely in the aspect of a standard of judicial
review of decisions of administrative agencies, the concept is known and applied in other legal
systems, particularly in continental Europe. In another aspect, i. e. the standard of appellate review,
the concept 1s not yet formally recognized in European domestic judicial systems, although the
supranational judicial institutions in continental Europe sometimes refer to it.

The article argues that although the precision of deference attributed to standards of review is
an illusion, the difference among the known standards might actually have psychological impact
as it might help the judge in a reviewing court to reflect on the degree of deference that ought
to be granted to a decision under review, which is closely related to the idea of stability of court
decisions as a prerequisite of predictability of justice and, more generally, legal certainty.

9]

Introduction. Although as noted by Prof.  jurisprudence
Martha S. Davis, “the idea of using standards to
guide appellate review of decisions of tribunals
below has existed from the beginning of American

, and according to American schol-

I Davis M.S. Standards of review: Judicial

review of discretionary decisionmaking. The Journal of
Appellate Practice and Process. 2000. Vol. 2, No. 1. p. 47.
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ars, the standard of review (hereinafter — the ‘SoR”)
is so significant in United States of America that the
rules of most reviewing courts specifically require
the appellant to identify the appropriate SoR for each
issue addressed in the opening brief’, and “every
appellate decision typically begins with the standard
of appellate review’>, until recently this concept has
not been widely used in continental Europe. This
is in spite of the fact that the concept of the SoR as
useful and very practical notion closely relates if not
encompasses appropriate grounds for appeal and
procedural powers of the appellate court.

The wide construct of the SoR as a general
idea of when a court should intervene was known
in the common law in England®, and became part
of the doctrine of procedural law in other common
law jurisdictions (e.g. Australia’, Canada® and other
legal systems’). The concept even ‘infiltrated’ the
procedures in international jurisdictional bodies,
such as the WTO dispute settlement bodies®. This

2 Storm T.J. The standard of review does matter:
Evidence of judicial self-restraint in the Illinois Appel-
late Court. Southern Illinois University Law Journal.
2009. 34. p. 73.

3 Steinman A. Rethinking standards of appellate
review. Indiana Law Journal. 2020. Vol. 96. p. 1.

* Mechanick A. The interpretive foundations of
arbitrary or capricious review. Kentucky Law Journal,
Forthcoming. p. 2. doi: 10.2139/ssrn.4125722.

5 Prince T. Recurring issues in civil appeals — Part 1.
Australian Law Journal. 2022. Vol. 96, No. 3. p. 203.

¢ Danay R. A house divided: The Supreme Court
of Canada’s recent jurisprudence on the standard of

review. University of Toronto Law Journal. 2019.
Vol. 69, No. 1. p. 3.

7 De Beer A., Bradley M. Appellate deference
versus the de novo analysis of evidence: The decision
of the Appeals Chamber in Prosecutor v Jean-Pierre
Bemba Gombo. Yearbook of International Humanitar-
ian Law. 2019. Vol. 22. p. 153. doi: 10.1007/978-94-6
265-399-3 7

8 Wang Ch. Invocation of national security excep-
tions under GATT Article XXI: Jurisdiction to review
and standard of review. Chinese Journal of Interna-
tional Law. 2019. Vol. 18, No. 3. p. 711. doi: 10.1093/
chinesejil/jmz029
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disparity of value attributed to the concept of the
SoR throughout the major legal traditions compels
us to conduct at least general analysis of this con-
cept from the standpoint of a civil law researcher.

This article seeks to provide a general theory
of the SoR, and an overview of each basic stan-
dard as they are applied primarily by the U.S.
courts due to the already mentioned develop-
ment of the doctrine in the United States, with-
out claiming this overview to be comprehensive,
as well as to explain how the concept integrates
into European judicial practice.

The intent is not to analyze in details the
case law addressing the SoR in any jurisdiction
or advocate for any particular change in the law
aimed at formal introduction of this concept into
domestic legal orders of European countries, but
to reveal whether the concept of the SoR has any
benefits that might be gained from its application
in judicial proceedings of continental Europe and
whether there are any indicators that the idea of
measuring deference for decisions under review
i1s compatible with European legal tradition. The
author’s hypothesis underlying the forthcoming
analysis is that the concept of the SoR makes the
reviewing authority focus on deference to opin-
ions under review, and thus adds to stability of
decisions.

NOTION OF
OF REVIEW

A SoR prescribes the degree of deference given
by the reviewing court to the actions or decisions

THE STANDARD

under review and describes the authority of the
reviewing court to determine the severity of error in
the decision of the lower court or agency and whether
that error reaches a reversible level’. Although some
deferential standards are closely related to respec-
tive standards of proof, in general the concept of
the SoR must be distinguished from the standard of

° Davis M. S. Basic guide to standards of judi-
cial review. Journal South Dakota Law Review. 1988.
Vol. 33. No. 3. p. 468.
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proof, which is the degree of probability that must
be reached in supporting the existence of a fact for
a party bearing the burden of proof to prevail in dis-
pute over that fact.

The SoR as a concept might have different
meanings: (1) as a standard of appellate review
it relates to courts of higher instances that are
reviewing decisions of lower courts; (2) the term
‘review’ or sometimes more precise ‘judicial
review’ is used when dealing with the deference
given by a competent reviewing court to actions
or decisions taken by an agency in an adminis-
trative setting'’.

Standards of appellate review are drawn
from the limited role of the appellate court in
a multi-tiered judicial system. Judges in courts
of first instance generally decide upon relevant
factual disputes and make credibility determina-
tions regarding the witnesses’ testimony because
they see and hear the witnesses testify. Whereas,
appellate judges primarily correct errors in ques-
tions of law made by lower courts, develop the
law, and set forth precedent that will guide future
cases. Because of these differences in the trial
and appellate functions, appellate courts afford
varying degrees of deference to trial judges’ rul-
ings depending on the type of ruling that is being
reviewed!!. These varying levels of deference
are known as the SoRs.

OVERVIEW OF BASIC SORS

The applicable standard depends on sev-
eral factors, most important among them are:

19 Organisation for Economic Co-operation and
Development. Executive summary of the roundtable
on the standard of review by courts in competition
cases. 2019. URL: https://one.oecd.org/document/
DAF/COMP/WP3/M(2019)1/ANN2/FINAL/en/pdf
(accessed on: 03.03.2023).

I The Writing Center at Georgetown University Law
Center. Identifying and understanding standards of review.
2019. URL: https://www.law.georgetown.edu/wp-content/
uploads/2019/09/1dentifying-and-Understanding-Stan-
dards-of-Review.pdf (accessed on: 03.03.2023).
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the type of proceedings (civil, criminal, admin-
istrative); the type of a decisionmaker whose
decision is subjected to review (judge, jury,
agency); the decision type; types of questions
under review (questions of law, fact, mixed
law/fact, and discretionary decisions).

In the U.S. legal system, there are six basic
SoRs which span a continuum of no deference to
the lower court (de novo) to complete deference
(no review). Complete deference to a lower court
or an administrative agency occurs when there
is no review. It is rare. However, some statutes
do not allow review of certain agency actions or
nonreviewable court decisions, usually of proce-
dural nature.

In other countries there are other standards
which still can be placed on that ‘no deference —
complete deference’ continuum. For example,
according to the Supreme Court of Canada’s
case-law reviewing courts have to determine
whether a decision an administrative agency
needs to be “correct”, meaning that the court
would have reached the same decision (no def-
erence), or whether it suffices for the administra-
tive decision merely to be “reasonable”!?.

The table below summarizes where the
main SoRs fall on the deference continuum, and
some of the areas where each SoR may apply.
This table is a simplified version of presenta-
tion of the whole range of standards by J. Rugg,
that provides a general roadmap of the SoRs’

types!?:

12 Judgment of Supreme Court of Canada in the
Case 31459 “Dunsmuir v. New Brunswick”. (2008,
March). Retrieved from https://scc-csc.lexum.com/
scc-csc/sce-csc/en/item/2408/index.do  (accessed on:
03.03.2023).

13 The Writing Center at Georgetown University
Law Center. Identifying and understanding standards
of review. 2019. URL: https://www.law.georgetown.
edu/wp-content/uploads/2019/09/Identifying-and-
Understanding-Standards-of-Review.pdf (accessed on:
03.03.2023).
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Table 1
Types of the SoR
Deference No Minimal Some deference More More Complete
continuum | deference | deference deference deference deference
Reasonableness .
SoR De novo Clearly / Substantial Arbl.t rary and Abuse .Of No review
erroneous . capricious discretion
Evidence
, . . Jury decision Informal . . Some agency
When it Question |Question Discretionary . gy
. Formal agency |agency .. actions; decision
applies of law of fact .. .. decision
decision decision to not prosecute
De novo to the lower court’s findings. It is substantial,

In a de novo review the appellant is asking
the court to look at issues of law anew and affords
the lower court no level of deference. While
applying this SoR, the reviewing court steps into
the position of the lower court and re-decides the
issue. Questions of law are reviewed de novo,
because appellate courts are primarily concerned
with correct interpretation and application of
the law. Hence, they afford the lower court no
level of deference regarding their assessment of
purely legal questions.

American practitioners emphasize that there
is a problem of defining an appropriate SoR with
respect to so called mixed questions. Although,
sometimes the task of uncovering true nature of a
particular mixed question becomes challenging,
in many cases those questions might be subjected
to analysis aimed at splitting them into pure
questions of law and fact, as was explained
in details in one of earlier papers dedicated to
fundamental and practical distinctions of factual
and legal questions'*.

Clearly Erroneous

The ‘clearly erroneous’ SoR is applied to
questions of fact. Under this standard, a court of
appeal must have a definite and firm conviction
that a mistake has been made by the lower court.
Thus, some degree of deference is afforded

14 Pilkov K. Questions of fact and law: Fundamen-
tal and applied differentiation of circumstances of the
case, their legal qualification and application of law.
Law of Ukraine. 2020. No. 8. p. 144-194.
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but not total, deference. The U.S. Supreme
Court defined this SoR as: “A finding is
‘clearly erroneous’ when although there is
evidence to support it, the reviewing court
on the entire evidence is left with the definite
and firm conviction that a mistake has been
committed”’>. The burden is on the appellant
to identify the alleged erroneous factual finding
and to overcome the presumption of correctness
applied to all lower court decisions. If there
are two permissible outcomes, the lower court
judge’s choice is not clear error, even if the
appellate court may have come to a different
conclusion. J. Rugg notes that the °‘clearly
erroneous’ SoR is only applied to fact finding
by judges, masters, and sometimes magistrates.
Fact finding by a jury or administrative agency
is reviewed under the ‘reasonableness’ or
‘substantial evidence’ SoR'®.

Reasonableness / Substantial Evidence

There are two main types of decisions sub-
ject to a ‘reasonableness’ or ‘substantial evi-
dence’ SoR: jury and agency decisions.

15 Decision of U.S. Supreme Court in the Case 333
U.S. 364 “United States v. United States Gypsum Co”.
(1948, March). URL: https://supreme.justia.com/cases/
federal/us/333/364/ (accessed on: 03.03.2023).

16 The Writing Center at Georgetown University
Law Center. Identifying and understanding standards
of review. 2019. URL: https://www.law.georgetown.
edu/wp-content/uploads/2019/09/Identifying-and-
Understanding-Standards-of-Review.pdf (accessed on:
03.03.2023).
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i. Jury decisions

In Jackson v. Virginia (1979) the
U.S. Supreme Court explained the ‘reasonable-
ness’ standard in a criminal case: “A doctrine
establishing so fundamental a substantive con-
stitutional standard must also require that the
factfinder will rationally apply that standard to
the facts in evidence. A “reasonable doubt,” at
a minimum, is one based upon “reason”. Yet a
properly instructed jury may occasionally con-
vict even when it can be said that no rational
trier of fact could find guilt beyond a reasonable
doubt, and the same may be said of a trial judge
sitting as a jury. In a federal trial, such an occur-
rence has traditionally been deemed to require
reversal of the conviction”"”.

Hence, generally a jury verdict will stand
unless there is no substantial evidence in its sup-
port. Probably, this is because jury fact findings
and other decisions are given great deference by
reviewing courts due to constraints on a court’s
authority to overturn factual findings made by a
jury placed by the Seventh Amendment to the
U. S. Constitution.

ii. Agency decisions

Agency’s factual findings are reviewed
under the ‘substantial evidence’ SoR. Substan-
tial evidence means more than a mere scintilla
but less than a preponderance of evidence; it
means such relevant evidence as a reasonable
mind might accept as adequate (sufficient) to
support a conclusion. This SoR 1is highly def-
erential: a reviewing court must uphold the
agency’s findings unless the evidence presented
would compel a reasonable fact-finder to reach
a contrary opinion. If the evidence is suscepti-
ble to more than one rational interpretation, the
court may not substitute its judgment for that of

17 Decision of U.S. Supreme Court in the Case 443
U.S. 307 “Jackson v. Virginia”. (1979, June). URL:
https://supreme.justia.com/cases/federal/us/443/307/
(accessed on: 03.03.2023).
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the agency. The application of a ‘reasonableness’
or ‘substantial evidence’ SoR to administrative
proceedings varies in how much deference is
afforded (e.g. if an agency is seen as performing
court-like functions then the standard will oper-
ate similar to ‘clearly erroneous’ review; but if
an agency is seen as operating not like a judi-
ciary and rather as using its particular expertise,
then ‘reasonableness’ review will look more like
the review of jury decisions)'®.

However, whether an agency’s procedures
comply with due process requirements presents
a question of law reviewed de novo. Also, the
constitutionality of an agency’s regulation being
a question of law is reviewed de novo.

Arbitrary and Capricious

Under the Administrative Procedures Act,
informal agency actions are reviewed under the
arbitrary and capricious SoR. The arbitrary and
capricious SoR is appropriate for resolutions of
factual disputes implicating substantial agency
expertise. Review under this SoR is narrow
and the reviewing court may not substitute its
judgment for that of the agency.

According to the U.S. Supreme Court,
the court may reverse under the ‘arbitrary and
capricious’ SoR only if the agency has relied
on factors that Congress has not intended it to
consider, entirely failed to consider an important
aspect of the problem, offered an explanation
for its decision that runs counter to the evidence
before the agency, or is so implausible that it
could not be ascribed to a difference in view or
the product of agency expertise. Rather, a court
should only invalidate agency determinations
that fail to examine the relevant data and

18 The Writing Center at Georgetown University
Law Center. Identifying and understanding standards
of review. 2019. URL: https://www.law.georgetown.
edu/wp-content/uploads/2019/09/Identifying-and-
Understanding-Standards-of-Review.pdf (accessed on:
03.03.2023).
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articulate a satisfactory explanation for the action
including a rational connection between the facts
found and the choice made. When reviewing that
determination, courts must consider whether the
decision was based on a consideration of the
relevant factors and whether there has been a
clear error of judgment.

Initially this was a very deferential standard
because agency fact finding or policy decisions
did not require much of a record. However, as
courts began requiring a more substantial record,
the arbitrary and capricious review became less
deferential. The major difference in ‘arbitrary
and capricious’ and ‘reasonableness’/’substantial
evidence’ SoRs is what the appeals court
reviews: in substantial evidence review, the
review encompasses the agency’s assessment
of the evidence in the record and its application
of that evidence in reaching a decision; In
arbitrary and capricious review, the focus is
on the administrative agency’s explanation or
justification of its decision and whether that
decision can be reasoned from the body of
evidence'.

J. Rugg notes that the “clear error judgment”
test is a subset of arbitrary and capricious review
that is not related to the ‘clearly erroneous’
SoR. Courts sometimes mix these two SoRs by
referring to a “clear error of judgment” test when
reviewing trial court discretionary or fact finding
decisions®.

Abuse of Discretion

The ‘abuse of discretion’ SoR recognizes that
judges in the courts of first instance require some
amount of discretion to perform their duties. A
judge abuses her or his discretion (1) when the
findings of fact upon which she or he predicates
the ruling are not supported by the evidence of
record; (2) if incorrect legal principles were used;

19 Tbid.
2 Tbid.
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or (3) if his or her application of the correct legal
principles to the facts is clearly unreasonable.
As a general matter, the ‘abuse of discretion’
SoR is a strict one, calling for more than a mere
difference of opinion, as it recognizes that a judge
has a range of choices and will not be reversed so
long as the decision remains within that range?'.

It is worth mentioning that reviewing courts
may use similar language when reviewing
discretionary decisions of lower courts and
administrative agencies, but in practice the
review of administrative agency discretion is
significantly more deferential, e. g. an agency’s
imposition of sanctions is reviewed under an
“abuse of discretion” SoR, i.e. a penalty imposed
should not be overturned unless it is unwarranted
in law or unjustified in fact. This greater deference
may be afforded because the reviewing court has
little understanding of the agency subject matter
or action, so it cannot easily assess the agency’s
use of discretion®.

INTEGRATION OF THE SOR
CONCEPT INTO EUROPEAN LEGAL
SYSTEMS

European jurisprudence is more familiar
with the concept of the standard of judicial
review, meaning the degree to which a court
has jurisdiction over reassessment of a decision
of an administrative agency which is usually
outside the judicial branch, rather than with
rules prescribing the appellate courts to afford
some degree of deference to decisions of lower
courts.

2l Weber J. The abuse of discretion standard of
review in military justice appeals. Military Law Review.
2015. Vol. 223. p. 50.

22 The Writing Center at Georgetown University
Law Center. Identifying and understanding standards
of review. 2019. URL: https://www.law.georgetown.
edu/wp-content/uploads/2019/09/Identifying-and-
Understanding-Standards-of-Review.pdf (accessed on:
03.03.2023).
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In Case C-418/18 P before the Court of
Justice of the European Union it was emphasized
that the standard of judicial review was limited to
the verification of manifest errors of assessment
attached to situations where EU institutions
enjoy wide discretion, in particular, when they
adopt measures ‘in areas which entail choices,
in particular of a political nature’. Indeed, it is
settled case-law of the CJEU that the intensity of
its review varies with the discretion accorded to
the institutions®.

Sometimes in European jurisprudence,
SoRs are referred to as degrees of importance
or area of the law establishing particular rights
or guarantees for a person, e. g. in 2019 the
Federal Constitutional Court of Germany stated
that German constitutional law (rather than the
EU Charter) remained ‘the primary standard
for review’ in cases where general personality
rights are at stake®. The Federal Constitutional
Court therefore “applied the fundamental rights
enshrined in the Basic Law as its SoR, granting a
constitutional complaint challenging a judgment
of the Federal Court of Justice”.

With respect to application of the concept
of the SoR to appellate proceedings, the case
law of the European Court of Human Rights
(hereinafter — the “ECtHR”) is of greater

% §123 in Opinion of Advocate General Bobekin
the Case C-418/18 P “Puppinck and Others v European
Commission”. (2019, July). URL: https://curia.europa.
eu/juris/document/document.jsf?text=&docid=216560
&doclang=EN#Footref1 (accessed on: 03.03.2023).

# European Union Agency for Fundamental
Rights. Fundamental Rights Report — 2020. Luxem-
bourg: Publications Office of the European Union,
2020. p. 27

2% Decision  of  Federal  Constitutional
Court of Germany 1 BvR 16/13 “Right to
be forgotten I”. (2019, November). URL:

https://www.bundesverfassungsgericht.de/
SharedDocs/Entscheidungen/EN/2019/11/
rs20191106_1bvr001613en.html (accessed on:
03.03.2023).
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importance for our analysis. In several opinions
judges of the ECtHR pointed out how important
was the adherence to the necessary SoR in
domestic courts, e. g. that in many cases, where
violation of Article 6 of the European Convention
on Human Rights was found and the Court
specified the reopening of the respective domestic
procedure as an adequate remedy, the question
was not the mere reopening of the proceedings.
Clearly, the purpose of the domestic trial de novo
in such circumstances was to correct the fatal
faults, akin to ‘absolutely essential procedural
errors’ in domestic law that led to the finding
of violation in the first place®. In those cases
where the ECtHR went deeper into analyzing the
powers of the reviewing courts and their ability
to redress the violation of the Convention due to
the SoRs applied by that court, it specified the
required standard?’.

Another set of the ECtHR jurisprudence
that is able to demonstrate how important
the implementation of the idea of the SoR
into domestic judicial proceedings might be,
encompasses the Court’s opinions on the value
of finality of judgments. In cases of Ryabykh
V. Russia (no. 52854/99, judgment of 24 July
2003) §52, and Svetlana Naumenko v. Ukraine
(no. 41984/98, judgment of 9 November 2004)
§ 91, the Court concluded: “Legal certainty
presupposes respect for the principle of res

% Judgment of the FEuropean Court of
Human Rights in the Case of Dvorski v. Croatia
(application No. 25703/11). (2015, October). URL:
https://hudoc.echr.coe.int/eng?i=001-158266 (accessed
on: 03.03.2023).

27 §180 in Judgment of the European Court
of Human Rights in the Case of Idalov v. Russia
(application No. 5826/03). (2012, May). URL:
https://hudoc.echr.coe.int/eng?i=001-110986 (accessed
on: 03.03.2023); §112 in Judgment of the European
Court of Human Rights in the Case of Sakhnovskiy v.
Russia (application No. 21272/03). (2010, November).
URL: https://hudoc.echr.coe.int/eng?i=001-101568
(accessed on: 03.03.2023).
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judicata ..., that is the principle of the finality of
judgments. This principle underlines that no party
is entitled to seek a review of a final and binding
judgment merely for the purpose of obtaining a
rehearing and a fresh determination of
the case. Higher courts’ power of review
should be exercised to correct judicial errors
and miscarriages of justice, but not to carry out
a fresh examination. The review should not be
treated as an appeal in disguise, and the mere
possibility of there being two views on the subject
is not a ground for re-examination. A departure
from that principle is justified only when made
necessary by circumstances of a substantial and
compelling character”?.

This opinion clearly indicates that the ECtHR
is not preoccupied with the rules of res judicata,
since those are dealing with the preclusive effect
of a final judgment for subsequent proceedings,
but with the fundamental idea of finality of a
judgment itself. In general, this is closely related
to the idea of stability of court decisions within
the same judicial proceeding, which indeed
mirrors the concept of the standard of appellate
review.

The idea of implementing the concept of
the SoR into European administration of jus-
tice may face well-argued criticism. Even in the
U.S. legal system it is heavily criticized as the
one that gives an illusion of mathematical preci-
sion in measuring deference given to a judgment
under review. In Richard A. Posner’s recent
book where he criticizes the overly complex sys-
tem of appeals, he also reveals this illusion to the
public by showing how inadequate the strict and

2 Judgment of the European Court of Human
Rights in the Case of Ryabykh v. Russia (application
No. 52854/99). (2003, July). URL: https://hudoc.echr.
coe.int/eng?i=001-61261 (accessed on: 03.03.2023);
Judgment of the European Court of Human Rights in the
Case of Svetlana Naumenko v. Ukraine (application No.
41984/98). (2004, November) URL: https://hudoc.echr.
coe.int/eng?i=001-67357 (accessed on: 03.03.2023).
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formalistic adherence to the ‘clearly erroneous’
standard might be: “Is it enough that the appel-
late court thinks there’s a 51 percent probability
that a trial judge’s, or a jury’s, ruling was incor-
rect? But it is unrealistic to think an appellate
court could make such a precise estimate. Why
not just say: if the appellate court thinks the dis-
trict judge or the jury erred on a point material
to the outcome of the case, it should reverse.””

The SoRs are being criticized for serving
only as a loose framework for appellate analy-
sis, or even operating as nuisances to be worked
around when they do not support the desired out-
come™.

However, as noted by F. Blockx, the
U.S. Federal system has a very broad access to
the appellate level, but contrary to the French
system and other continental legal systems
inspired by it, the application of SoRs will lead
to a smaller reversal rate®!.

From a standpoint argued in this article, this
is exactly why European continental legal sys-
tems need a concept similar to that of the SoR in
the U.S. system. This concept shifts the emphasis
and the focus of a reviewing court from search-
ing for errors in a decision of a lower court to
self-restraint in order to defer the decision under
review. Without being overly formalized as
in the U. S. judicial system, the basic idea that
different SoRs need to be applied while review-
ing different decisions of lower courts might be

2 Posner R.A. The Federal Judiciary: Strengths
and Weaknesses. Cambridge, Massachusetts: Harvard
University Press, 2017. p. 262.

30 Weber J. The abuse of discretion standard of
review in military justice appeals. Military Law Review.
2015. Vol. 223. p. 41.

31 Blockx F.A. Comparison of the American and
French(-Inspired) appellate model (Master thesis, Duke
University School of Law, Durham, North Carolina,
USA). 2018. p. 58. URL: https://scholarship.law.duke.edu/
cgi/viewcontent.cgi?article=1005&context=mjs (accessed
on: 03.03.2023).
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a significant psychological factor restraining
judges of higher courts from disregarding deci-
sions of their colleagues from lower courts, espe-
cially in questions where there is certain level of
discretion.

CONCLUSIONS

The concept of the SoR, although some-
times hypercriticized, remains of paramount
importance in the U. S. judicial procedure. For
many issues, the applicable SoR is explicitly
defined by statute or, which is more common,
by case law.

In one of its key aspects, namely in aspect
of a standard of judicial review of decisions of
administrative agencies (e.g. competition agen-
cies), the concept is known and applied in other
legal systems, particularly in Continental Europe.

In another aspect, i. e. the standard of appel-
late review, the concept is not yet formally rec-
ognized in domestic judicial systems of Europe,
although the supranational judicial institutions
sometimes refer to this concept: the ECtHR
refers to an adequate SoR for domestic judicial
proceedings in those judgments where it finds
a reopening of a domestic proceeding being an
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effective redress of the violation of the European
Convention on Human Rights. Another regularly
emphasized by the ECtHR angle from which the
value of this concept if clearly visible is the par-
amount importance of the finality of judgments.
It is not the number of instances available in a
particular legal system that is in focus of the
ECtHR, but the point at which the judgment in
a domestic judicial proceeding becomes final
and might be reopened onlyin order to correct
a serious error, and thusa review of a final and
binding judgment shall not be allowed merely
for the purpose of obtaining a rehearing and a
fresh determination of the case.

The concept of the SoR helps to practically
achieve the result that the ECtHR is so eager to
see. Although we might agree with R. A. Posner
that the precision of each standard is an illusion,
the difference among the known standards might
actually have psychological impact as it might
help the judge in a reviewing court to reflect on
the degree of deference that ought to be granted
to a decision under review, and the depth of
intervention into that decision the judge should
consider as permissible.
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In this article, the authors investigated the issue of protecting the rights and legitimate
interests of persons who are punished with life imprisonment and stay Ukrainian prisons, in
accordance with the following provisions adopted by the Verkhovna Rada of Ukraine on October
18, 2022: the Law of Ukraine “On Amendments to of some legislative acts of Ukraine regarding
the implementation of decisions of the European Court of Human Rights” and the Law of Ukraine
“On Amendments to the Code of Ukraine on Administrative Offenses, the Criminal Code of
Ukraine and the Criminal Procedure Code of Ukraine regarding the implementation of decisions
of the European Court of Human Rights”. The purpose of the adoption of these laws was, first
of all, to more humanely apply punishment in the form of life imprisonment to persons who
have committed particularly serious crimes and to give them hope to be released. After all, as
the European Court of Human Rights noted in the decision in the case “Petukhov v. Ukraine
(No. 2)”, persons sentenced to life imprisonment should have the possibility of early release
from serving their sentence. When adopting these legislative acts, it was stipulated that they
should receive such a right after serving 15 (fifteen) years of imprisonment in a penal institution.
Only after that, the court can replace the unserved part of the sentence with a lighter one —
from 15 (fifteen) to 20 (twenty) years, but if the convicted person has served at least 15 (fifteen)
years of the sentence imposed by the court. The authors, along with the specified legislative acts,
researched the provisions of international acts in the field of human rights protection and the
current national legislation of Ukraine, in particular: the Convention on the Protection of Human
Rights and Fundamental Freedoms of November 4, 1950, decisions of the European Court of
Human Rights, the Constitution of Ukraine, Decisions of the Constitutional Court of Ukraine,
the Criminal Code of Ukraine, the Criminal Procedural Code of Ukraine and others related to the
imposition of punishment in the form of life imprisonment and the procedural aspect of replacing
the punishment for a certain term. On the basis of which, an attempt was made to establish the
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nature of the interaction of the provisions of international law in the field of human rights and
its fundamental freedoms with the current national legislation of Ukraine, which relate to the
imposition of punishment in the form of life imprisonment by the national courts of Ukraine and
the procedural aspect of replacing the punishment for a certain period.

IIpo okpemi acniekTH, OB’ sI3aHi i3 3aXMCTOM NPaB 0CO0M y 3B’A3KY i3 3BUIbHEHHAM
Bi/I IOKapaHHA 3 TEPMiHOM JIOBiYHOIr0 M030aBJIEHHA BOJIi, Bi/INOBiIHO BHECEHUX
3MiH /10 YHHHOTI'0 3aKOHOAABCTBA YKpainn y 2022 poui

Pozymoecovkuii Onexcanop Cepciiioguu
acnipanm
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ORCID: 0000-0003-0638-2911

Y pmanid crarti  aBTOpamMH  AOCIHIIKEHO
MTUTAHHSI, IIOJI0 3aXKUCTY ITPaB Ta 3aKOHHUX 1HTEpe-
ciB 0ci0, siKi IepeOyBatOTh B YCTAHOBAX BUKOHAHHS
MOKapaHb YKpaiHH 3 TEPMIHOM JIOBIYHOTO 11030aB-
JIEHHS BOJI, BIANOBIAHO 10 MpuiHATUX Yy Bep-
xoBHIM Pani Ykpainm 18.10.2022 p. monoxeHb
3akony Ykpainu «IIpo BHECEHHS 3MiH JI0 JICSKUX
3aKOHOJIABUMX aKTiB YKPAiHW MO0 BUKOHAHHS
pilieHb €BPOIEHCHKOTro Cyy 3 MpaB JIIOIUHID Ta
3akony Ykpainu «IIpo BHeceHHs 3MmiH 10 Komekcy
VYKpainu 1po aaMIHICTPAaTHBHI NPaBONOPYIIEHHS,
KpuminansHoro xonekcy Ykpainu ta KpumiHaib-
HOTO TPOIECYalbHOIO KOJEKCY YKpaiHU MO0
BUKOHAHHS PIllICHh €BPOIEHCHKOTO CyIy 3 IpaB
TIOMUHWY. MeTa TpUHHATTS 3a3HAaYEHUX 3aKO-
HIB TIOJISITaJia, TMEpIIl 3a BCE, B OUTBIIT TyMaHHOMY
3aCTOCYBAaHHI TOKApPaHHS Y BUIVISIII JIOBIYHOTO
MOo30aBIICHHS BOJI J0 0CIiO, SIKI BYMHHIIA OCO-
OJIMBO TSDKKI 3JIOYMHU Ta HAmaHHS IM Haall BUNTH
Ha cBOOOIY. A/Ke, SIK 3a3HauMB €BPOMEHCHKUIA

54

Cyll 3 TIpaB JIIONWHM Yy pimeHHl y cnpasi «llery-
x0B mpotu Yipainu (Ne 2)», B 0ci0, 3aCyKeHUX
JI0 JIOBIYHOTO MO30aBJICHHS BOJ, Ma€ OyTH MOX-
JIMBICTB IOCTPOKOBOTO 3BUTBHEHHSI BiJ BIIOYBaHHS
nokapanas. [IpuiiMaroun naHi 3aKOHOMABYI AKTH,
Oyno nepeadadyeHo, 110 Take MpaBO BOHU MOBUHHI
OTpUMaTH MicJis BiAOYTTs 15 (1’ sITHAaAUATH) POKIB
VB’S3HEHHST B YCTAaHOBI BHUKOHAHHS IIOKApaHb.
TimekH TICHSA 1HOTO, CyA MOXKE 3aMIHMTH iM HE
B1I0yTY Y4acTHHY MOKapaHHs OUTbILI M’ SKUM — B1J{
15 (w’stHamsTy) no 20 (mIBaansTH) POKIB, aye
SKIIIO 3aCyDKCHUH BimOyB He MeHmie 15 (m’sr-
HAJIISITH) POKIB MPU3HAUYEHOTO CYIOM IOKapaHHSL.
ABTOpamMu TIOPSIT 13 3a3HAYCHUMH 3aKOHOTABUUMHU
aKTaMH JIOCJI/DKEHI TTOJIOKEHHSI MDKHAPOIHUX
aKTiB y cdepi 3aXUCTy MpaB JIOAWHA Ta YAHHOTO
HAIlIOHAILHOTO 3aKOHO/IaBCTBA YKpaiHu, 30Kpema:
KoHnBeH11ii mpo 3aXuCT mpaB JIOAWHA 1 OCHOBO-
NoNIOKHUX cBoOOA Bix 04 ymucromama 1950 poky,
pillieHb €BpOMEHCHKOr0 Cyay 3 TpaB JHOIHMHH,
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Koncrurynii Ykpaiau, Pimens Koncturymiitnoro
cyny Ykpainu, KpuMinaibHOro xofekcy Ykpainu,
KpumiHambHOTO MpoIecyaibHOTO KONEKCy YKpa-
HM Ta 1HII, [0 CTOCYIOTHCS TPU3HAYEHHS ITOKa-
paHHS y BUINISAL IOBIYHOTO TI030aBJIEHHSI BOMI Ta
MIPOLIECYAIbHOTO aCHEeKTy 3aMiHM IOKapaHHS Ha
neBHUH cTpoK. Ha mifcrasi yoro, 3po6ieHo cripody
BCTAHOBUTH XapaKTep B3aEMOJIii MOJOKEHb HOPM
MDKHApPOHOTO IpaBa B rajy3l MpaB JIOAUHU Ta ii
OCHOBOIIOJIO)KHUX CBOOOJ 3 YMHHHUM HAaIliOHAJIb-
HUM 3aKOHOJIABCTBOM YKpaiHH, IO CTOCYIOThCA
MIPU3HAYEHHS TOKAPAHHS Yy BUIVISII JIOBIYHOIO
11030aBJICHHS BOJI HAIIOHAILHUMH CylaMH YKpa-
fHM Ta TPOILECYaNbHOTO AaCHEKTy 3aMiHM MOKa-
paHHs Ha IEBHUM CTPOK.

Beryn. 3a pocnikeHHSM, iCHYe AEKiIbKa
pitieHb €BpONechKOro cyay 3 MpaB JIIOIUHU
(mami — Cya) momo mMopyleHHs YKpaiHOIo
3000B’s13aHb 3a IOJIOKEHHAMHU cT. 3 KoHBeHINT
PO 3aXUCT MpaB JIOAUHU 1 OCHOBOIOJIOXKHHUX
cBobox 1950 p.! (mami — Komsenris 1950 p.)
y 3B’S3Ky 13 T'yMaHi3aIll€l0 MOKapaHHS Yy BHII
JIOBIYHOTO 1MO30aBJICHHS BOJI LUISIXOM HaJaHHSA
npaBa 0cobam, 3aCyKEHUM JI0 IOBIYHOTO T03-
0aBJICHHA BOJIi, HA OTO 3aMiHy y BHJI CTPOKO-
BOTO 1M030aBJICHHS BOJI.

Ha mincraBi po3miany, JAeKiibKa CIIpas,
30kpema: «lleryxoB mpotu VYkpainu (Ne 2)»,
«HaiinponoB mpot Ykpainu»?, «Bacwib IBa-
[IEHKO TPOTH YKpaiHuw»’, «XapuyeHKO MPOTH

! KoHBEHIIis PO 3aXUCT IPAB JIFOIMHH i 0CHOBOIIO-
nmoxHux cBoboa. URL: https://zakon.rada.gov.ua/laws/
show/995 004#Text (nata 3BepHeHHS: 26.02.2023).

2 CASE OF NAYDYON v. UKRAINE,
(Application no. 16474/03), Judgment European Court
of Human Rights, 14.01.2011. URL: https://hudoc.
echr.coe.int/rus?i=001-100941  (mara  3BepHCHHI:
26.02.2023).

3 CASE OF VASILIY IVASHCHENKO w.
UKRAINE, (Application no. 760/03), Judgment Euro-
pean Court of Human Rights, 26.10.2012. URL:
https://hudoc.echr.coe.int/rus?i=001-112481 (mata 3Bep-
HeHHs: 26.02.2023).
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Vkpainn»?, «YaneB mnporu Yipainm»’, «Kyug
npotu Ykpainm»®, «Beniamin TumornieHko Ta
iHm nporu Ykpainnwy’ Cymom Oyio chopmy-
JHOBAHO IPABO HA HAJIIO», IO B MOAAIBIIOMY
HAJal0 TOMITOBX [0 NPUHHATTS BepXxoBHOIO
Pamoro Vkpainu 3akoHiB: «IIpo BHeceHHs 3MiH
JI0 JIeSIKUX 3aKOHOJABYMX aKTIB YKpaiHU II0J0
BHUKOHAHHS pillIeHb €BPOINENUCHKOTO Cyy 3 MpaB
moauany 2689-1X Big 18.10.2022 p. ta «lIpo
BHeceHHs 3MiH 10 Konmekcy Ykpainu mpo aami-
HICTpaTUBHI NpaBonopyiieHHs, KpuMinansHOTO
KoZiekcy Ykpainu Ta KpumiHaibHOro mpoiie-
CyaJIbHOTO KOJEKCY YKpaiHM L1010 BUKOHAHHS
pilieHb €BpOINENCHKOro Cyly 3 MpaB JIOTUHN
2690-1X Bix 18.10.2022 p. Cuin 3a3Ha4UTH, IO
13 IPUMHATTAM TaKUX 3MiH 10 YHHHOTO 3aKOHO-
JaBCTBa YKpaiHH, 30KpeMa, MOXJIMBOCTIO 3aMi-
HUTH, 3aCY/PKEHUM JI0 JIOBIYHOTO IM030aBJICHHS
BOJIi, HE BiAOYyTOi YAaCTMHM MOKApaHHA OUIBII
M’sikuM — Big 15 (m’stHaamsTa) no 20 (aBaa-
IFITH) POKIB, JepXaBa YKpaiHa crajga Mopsia
3 TaKUMH Jep’KaBaMu, sik ABCTpi€to, bemnbrieto,
UYexiero, Ectoniero, Himeuunnoro, JIuTBoIO,
JlrokceMOyprom, [lonsieto, PymyHniero, Pociero,
CrnoBayunnoro, Crnoseniero, IlIBeitapiero Ta
Typeuunnoro. B unHHOMY 3aKOHOHABCTBI SKHX

* CASE OF KHARCHENKO v. UKRAINE,
(Application no. 40107/02), Judgment European Court
of Human Rights, 10.05.2011. URL: https://hudoc.

echr.coe.int/rus?i=001-103260  (mata  3BEepHEHHI:
26.02.2023).
> CASE OF CHANYEV v. UKRAINE,

(Application no. 46193/13), Judgment European Court
of Human Rights, 09.01.2015. URL: https://hudoc.
echr.coe.int/rus?1i=001-146778 (mata  3BEpHEHHS:
26.02.2023).

¢ CASE OF KUSHCH v. UKRAINE, (Application
no. 53865/11), Judgment European Court of Human
Rights, 03.03.2016. URL: https://hudoc.echr.coe.int/
rus?i=001-158963(nara 3BepHenns: 26.02.2023).

7 CASE OF VENIAMIN TYMOSHENKO AND
OTHERS v. UKRAINE, (Application no. 48408/12),
Judgment European Court of Human Rights, 02.01.2015.
URL.: https://hudoc.echr.coe.int/rus?i=001-146671
(mata 3BepHeHHs: 26.02.2023).
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3a3Ha4YeH1 TOJIOKESHHS PO PO3TIIST MOYKITHBOCTI
BIIHOCHO 3aCy[KEHHX JI0 JOBIYHOTO M030aB-
JIEHHS BOJII 11010 3BUTBHEHHS a00 3aMiHy TOKa-
paHHs, sike MOXKe OyTH ckopodeHe®.

Mu BBaxkaeMo, 110 BUCBITICHHS MOJOXKCHb
BHIIIC 3a3HaYEHUX 3aKOHIB YKpaiHW, iK1 HaOyJIu
3aKOHHOI CHJIM, TOBHHHO JIOTIOMOTTH BUDi-
IIEHHIO CUCTEMHUX Mpobiem, BusiBieHnx Cyaom
B YMHHOMY KPHUMIHAJIBHOMY IPOLIECYaTbHOMY
Ta KPUMIHAIBHOMY 3aKOHOMABCTBAX YKpaiHH
i MpaBO3aCTOCOBHIN MpPAKTHIN, Ta J03BOJUTH
VHUKHYTH TOpPYIIEeHb JEePKaBHUMH OpraHaMH
Bumor Konsenrii 1950 p.

Metor0 cTarTi € AOCTiIKEHHS Ta BHU3HA-
YEHHS YMHHUX ¥ I[IOMHO IPUNHATHX HOpMa-
TUBHO-TIPaBUX akTiB YKpaiHu y cdepi 3axucry
MpaB JIFOAUHU Ta i OCHOBOIIOJIOXHHUX CBOOO,
Ha IMIJICTaBl CyAOBHUX pillIeHb €BPONENHCHKOTO
Cylly 3 TIpaB JIFOAWHM B aCTEKTi MOKapaHb Y BUI1
IOBIYHOTO T030aBJIEHHS BOJII.

Bukiaan ocHoBHOro marepiamy. Biamo-
BiHO 10 monokeHb KoHcTutymii Yipainu
— JIIOAWHA, ii JKUTTS, 3[0pOB’S, YECTh, HEIO-
TOPKaHICTh 1 Oe3leka BHU3HAIOTHCS HANBHILOO
COLIaNbHOK IIHHICTIO. A TOMY, BBa)Xa€EMO
IJTKOM JIOTI1YHE, IO 3a KpUMIiHAJIBHI MPaBOIIO-
PYLICHHS TPOTH J>KUTTS Ta 3I0POB’S JIFOMUHU
YUHHUM 3aKOHOM YKpaiHU PO KpUMiHATIBHY Bij-
MOBIJIaJIbHICTh BCTAHOBJICHO HAWCYBOPIII BHIU
MOKapaHb, 30KpeMa JOBiuHE 1M030aBICHHS BOJI.
To6T0, MOBa HIETHCS PO BITHOCHO OOMEKEHUI
nepesik 0coOIMBO TSHKKUX KpHUMIHAJIbHUX Ipa-
BOTIOPYIIIEHB, SIKI CYMPOBOMKYIOTHCS T030aB-
JICHHSIM XKUTTA JronuHu. [Ipu upomy, ciig 3a3Ha-
YUTH, 10 y ACSIKUX KpaiHaX CBITY, HaBITb TUM
MIPABOIMOPYIIHUKAM, XTO BAMHHUB OCOOIMBO TSIK-
KU 3JI04MH, TTOKapaHHS MOXYThb IOM’SIKIITUTH

8 Case of Vinter And Others v. The United
Kingdom (Application no. 66069/09130/10 and
3896/10): Judgment FEuropean Court of Human
Rights, 9 July 2013. URL: http://hudoc.echr.coe.int/
eng?i=001-108610 (nara 3BepHenHs: 26.02.2023).
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IpY HACTaHHI MIEBHUX ITOMSKITyBaJIbHUX 00CTa-
BuH. Ha TemepimHuii yac, y HauioHaJbHOMY
YUHHOMY 3aKOHOJABCTB1 YKpaiHH, TAKOXK € JIe SKi
HalparoBaHHs y npoMy Hampsimi. Tak, Minic-
TEpCTBOM IOCTULIT YKpaiHu Oynu po3pobieHi
3aKOHOMPOEKTH Ha BUKOHaHHSA . 19.1 «lIpaBa
JIOAMHM Ta I0CTyN 10 mpaBocymas» 1. 19 Ilpo-
rpamu aisibHOCTI KaGinety MinicTpiB Ykpainu,
3aTBepKeHoi noctaHoBoro Kabinery MiHicTpiB
VYkpainu Big 12.06.2020 Ne 471°, a Takox i3 ypa-
XyBaHHSM JIOCBiZy IIOJ0 BUKOHAHHS DIillICHb
€BpONEHCHKOrO Cyay 3 MPaB JIFOIUHH, 30KpeEMa:
rpyna cupas «IleryxoB npotu Ykpainu (Ne 2)»,
ske HaOy1o crarycy ocratrouHoro 09.09.2019 p.,
100’eanye 20 cipaB mpoTH YKpaiHu; Tpyma CripaB
«Haiinpon mpotu Ykpainm», sike HaOyno cTa-
Tycy octatounoro 14.01.2011 p., i «Bacuns IBa-
HIEHKO MPOTH YKpaiHu», sike HaOyJao cTaTrycy
octarouHoro 26.10.2012 p., i 06’ennye 6 crpas
npoTH YKpaiHu; y copaBi «XapyeHKO MPOTH
VYkpainu», sike HaOyJa0 cTarycy OCTarOYyHOro
10.05.2011 p., «HaneB nporu VYkpaiHu», sike
HaOyno crarycy octarognoro 09.01.2015 p.,
«Kymr mporu VYkpainm», sxe HaOyla0 crarycy
octarounoro 03.03.2016 p.; y crpasi «Beniamin
TuMoIIIeHKO Ta iHIIT MPOTH YKpaiHm», sike Ha0ys10
crarycy ocrarounoro 02.01.2015 p. B nonansb-
IIOMY BOHH MPOMIIUINA pO3MIsiA 1 Oyiau NpuiHATI
y BepxoBnoi Panmi Vkpainm, a 06.11.2022 p.
HaOpanu ynHHOCTI: 3akoH Ykpainu «lIpo BHe-
ceHHs 3MiH 10 Konekcy Ykpainu npo aamiHi-
CTpaTWBHI TpaBOMOpyIIeHHs, KpuMiHAIBHOTO
Kojekcy Ykpainum Ta KpumiHanbpHOTO mpoIle-
CyaJIbHOTO KOJIeKCYy YKpaiHHM ILIOAO0 BUKOHAHHS
piteHs €BPONEHCHKOTO Cydy 3 TpaB JIIOIUHNY
2689-1X Big 18.10.2022 p. Tta 3akoH YkpaiHu

° TlocranoBa Kabinery MinicTpie Ykpaiuu Bin
12.06.2020 Ne 471 «IIpo 3arBepmxeHHs IIporpamu
nisibHOoCcTi KabGinery MinicTpiB  Yipainm». URL:
https://www.kmu.gov.ua/npas/pro-zatverdzhennya-
programi-diyalnosti-kabinetu-ministriv-t120620 (nara
3BepHeHHA: 26.02.2023).
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«IIpo BHECEHHS 3MiH JI0 JESIKUX 3aKOHOJABUMX
aKkTiB YKpaiHH 11070 BUKOHAHHA pillieHb €Bpo-
MEeUChKOTO cyny 3 mpaB JroguHuy 2690-1X Bin
18.10.2022 p.. [TonoxeHHsI IUX 3aKOHIB MEpe-
0a4aroTh HACTYIIHI 3MIHH:

— rymaHizamiro abo Okl M’SKe TIOKa-
paHHA Y BHJII TIOBIYHOTO 1030aBICHHS BOJII LIS~
XOM HaJaHHS MpaBa ocobam, 3aCy[KeHUM 0
JIOBIYHOTO 1M030aBJIE€HHS BOJII, Ha HOro 3aMiHy
y BHJII CTPOKOBOTO MMO30aBJICHHS BOJII 3 METOIO
BUKOHAHHS BUMOT CT. 3 KoHBeHIIIl;

— HaJaHHS JOCTYIY 3aCyIKCHHM 0CO0aM
710 MaTepiajiB KpUMiHAIBHUX MTPOBA/IKEHb;

— BHpINIEHHS TUTaHb MPO 3aCTOCYBaHHS
3armo01>KHOTO 3aX0y CyJAOM BUKIIIOYHO Ha TiJ-
CTaBl KJIONOTaHb CTOPIH MPOBAKEHHS, & TAKOX
CIITYUM CYIJICI0 IO MOMEHTY MPOBEIEHHS Mij-
TOTOBUOTO CY/JOBOTO 3acCiJaHHS Ta CyJOM Kaca-
LIHHOI 1HCTaHIII{, 3 METOIO rapaHTyBaHHS IpaBa
0ci10 Ha cB0OOTy Ta OCOOMCTY HEIOTOPKAHHICTb,
nependadeHoro crarreto 5 KonseHtii;

— HaJlaHHs [paBa Ha IPOBEICHHS CTPANKIB
Ha MiMPUEMCTBAX TPAHCIIOPTY 3 METOIO rapaH-
TyBaHHS MpaBa Ha CBOOOIY 00’ €HAHHS, MTEepe/I-
O6auenoro ct. 11 Kousenii.

BBakaemo, 1110 111 3aKOHO/IaBY1 3MiHH BITPO-
Ba/DKYIOTh Takuil BHJ TpaBa, SK «IpaBO Ha
Haio0», copmynaboBaHy CynoM y CBOIX pillleH-
Hax. ToOTo, Oymb-sika oco0a, HaBITh 3acCyHKeHA
710 OBIYHOTO 1030aBIEHHS BOJIi, TOBUHHA MaTH
IpaBO Ha JOCTPOKOBE 3BUIbHEHHA. B iHIIOMY
BUIIAJKy, BIJICYTHICTh L€ «Haail» MOXE 3aB-
JaTy i TaKUX MOPATBHUX CTPaXIAaHb, SKi JOCS-
raloTh MIHIMaJILHOTO PiBHSI JKOPCTOKOCTI, ITepe/I-
OayeHux mnosiokeHHsAMU cT. 3 KonBeHmii mpo
3aXHCT IpaB i OCHOBOIOJIOKHHUX cB000A'?, TOOTO
KaTyBaHb. B Toif ke "ac, HeOOX1THO 3a3HAYUTH,
o a0 18.10.2022 p. nopmamu ynaHOTrO Kpnmi-
HaJIbHOTO Koziekcy Ykpainu (gam — KK Ykpainm)

10 KoHBEHIis PO 3aXUCT MPAB JIFOAUHH | OCHOBOIIO-
noxuux cBobon. URL: https://zakon.rada.gov.ua/laws/
show/995 004#Text (nara 3BepHeHHs: 26.02.2023).
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He OyJ10 mependaueHo 3aCTOCYBaHHS YMOBHO-]I0-
CTPOKOBOTO 3BUIBHEHHSI JI0 OCI0, 3aCyIKEHHX
10 TOBi4HOIO o30asienHs Bomi!!. Amxke, KO
3BEpHYTHUCS 110 1. «O» 4. 1 cT. 4 3akoHy Ykpa-
inn «IIpo 3acrocyBaHHS aMHICTII B YKpaiHi»
Ne 392/96-BP Big 01.10.1996 p., amHicTis HE
MOXe OyTH 3aCTOCOBaHa J0 0Ci0, IKUM CMEPTHY
Kapy B MOPSAKY TOMUITYBaHHS 3aMiHEHO Ha T03-
OaBieHHS BOJI, 1 10 0Ci0, SKUX 3aCyHKEHO 10
IOBIYHOro mo30aBiieHHs Bojai'’. ToOTO, aKTOM
PO IOMUITYBaHHSI MOXe OyTH 3/1iiiCHeHa 3aMiHa
3aCyIDKCHOMY TMPH3HAYEHOTO CYJAOM IMOKapaHHS
y BUJIi TOBIYHOTO M030aBJICHHS BOJII HA T030aB-
JICHHsI BOJII Ha CTPOK HE MEHIIE ABALSATH 11 SITH
pokiB (4. 2 cT. 87 KK VYkpainu). Mu BBaXkaemo,
110 1Ie, caMo 1o co0i CBiYaio, Mpo BiJICYTHICTh
JIEBOTO MEXaHi3MYy, MTOB’SI3aHOTO 13 TIOM’ SIKIIICH-
HSIM TOKapaHHs y BUJ1 JOBIYHOTO M030aBlIEHHS
BOJi Ta Oyno koHctaroBaHo CyaoMm y pilleHHi
«leryxoB mporu VYkpainu (Ne 2)» (3asBa
Ne 41216/13). B nomanbmomy, pimieHHs HaOy10
crarycy ocrtarouroro 09.09.2019 p., sk nopy-
meHHs ¢T. 3 KonBeHnii y 3B’s3Ky 3 HEHa/JIaH-
HSIM 3aBHHUKY HaJIE)KHOI MEIWYHOI JONOMOTH
I yac TpUMaHHS MOTO IiJ] BapTOIO, a TaKOX
y 3B’S3KY 3 TUM, IO TIOKApaHHs 3asiBHUKA y BUJII
IIOBIYHOIO IT030aBIEHHS BOJII HE IIIIIATaIO CKO-
poueHH10. OOIpyHTOBYIOUH BiAICYTHICTh B YKpa-
1H1 IEBOTO MEXaHI13My TTOM SIKIIIEHHST ITOKapaHHS
y BHJIi JOBIYHOTO TI030aBJICHHS BOJIi Ta IMOCHUIIA-
I0YMCh HAa CBOW mpakTuky, Cyn 3a3HauuB, IO
3BUIBHEHHS BiJl BiIOYBaHHS TIOKapaHHS Yy BHJI
JIOBIYHOTO TI030aBJICHHSI BOJIi 32 XBOPOOOIO 03HA-
Yyae JUIIe Te, [0 3aCYIKCHOMY JI03BOJIIE€THCS
MOMEPTH BAOMa abo y JIIKapHI, a HE B YCTAHOBI

' KpuminanpHuil Koneke Ykpainu Bin 05 kBiTHS
2001 poky. URL: https://zakon.rada.gov.ua/laws/
show/2341-14#Text (nata 3BepHeHHs: 26.02.2023).

12 3akon Vkpainu «IIpo 3acTOoCyBaHHS aMHiCTil
B Ykpaini» Ne 392/96-BP Big 01 sxoBTHs 1996 poky.

URL: https://zakon.rada.gov.ua/laws/main/392/96-
%D0%B2%D1%80#Text (mara 3BEPHEHHS:
26.02.2023).
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BUKOHAHHS TOKapaHb, HE MOXE BBaXKaTHCS
«TEePCIEKTUBOIO 3BUIbHEHH». Take pillleHHs, sIK
noMuityBaHHs [Ipe3uaentom Ykpainu, Ha TyMKY
Cyny, 3anuImanocs €IUHOK MOXIIMBICTIO JIJIst
JIOBIYHO TMO30aBICHUX BOJI OCI0 MOM’SIKIITUTH
iX mokapaHHs, 1O Oyl0 BHM3HAHO «CYYaCHUM
€KBIBaJICHTOM KOPOJIiBCHKOI MPEPOTaTHBH TTOMH-
nyBanHs» (. 180 pimenHs «IleryxoB mpoTu
Vkpainu (Ne 2)»), a HE AIEBUM MEXaHI3MOM.
Cyn BkazaB Ha HEOOXiJHICTh BIIPOBAKCHHS
B YKpaiHi pedopMu CHUCTEMU MEperisay Moka-
paHb Yy BHII IOBIYHOTO MO30aBiICHHS BOJI'’.
Ha mo, 16.09.2021 p. Koucrurymiitauii Cyn
Vkpainu yxBanus Pimenns Ne 6-p(II)/2021 p.
BU3HAB TaKUMMHM, IO He BiamnoBinaroTh KoHCTH-
Tyuii YkpaiHu (€ HEKOHCTUTYUIHHUMH), 4. |
cT. 81, u. 1 ct. 82 KK Vkpainu 3 omsagy Ha Te,
[0 BOHU YHEMOXIIUBIIIOIOTH TaKHH TICPETIIsT
o0 oci0, SKUX 3acyMKEHO J0 BiOyBaHHA
MOKapaHHs y BUIVISAL JOBIYHOTO MO30aBICHHS
Boii'*. Koucrurymitinuii Cyn Ykpainu KoHCTa-
TyBaB, IO HACTIIKOM TPHUETHAHHS YKpaiHH
JI0 €BPOIEWCHKOTO MPABOMOPSAKY B IMHUTaHHI
JMIOACKKUX TIpaB nuisixoM patudikamii Konpen-
mii € Te, IO 3ampOBaPKEHHS 1 3aCTOCYBaHHS
KpUMiHAJIbHUX TIOKapaHb Yy HalllOHAIbHOMY

13 Crpaga «ITetyxoB mpotu Ykpairu (Ne 2)» (3asiBa
Ne 41216/13) URL: https://zakon.rada.gov.ua/laws/
show/974 d98#Text (nata 3BepHeHHs: 26.02.2023).

14 Pimennst Koucrutyuiiinoro cymny YkpaiiHu Bij
16.09.2021 poky Ne 6-p(11)/2021 y cripaBi 3a KOHCTUTY-
uiiHumu ckapramu Kpynka /Imurpa Bonogumuposuua
oo BignoigHocTi Konetutyuii Ykpainu (KOHCTUTY-
LiHHOCTI) 4YaCTUHHM epiuoi cTarTi 81, 4acTHHM mepioi
ctarti 82 KpuminaibHOro kopekcy Ykpainu, Kocrtina
Bononumupa Bonogumuposuua, Menbandenka Onex-
cannpa CrenaHoBu4a 1om0 BiamoBigHOCTI KoHCTH-
Tyuii YkpaiHu (KOHCTUTYLIMHOCTI) YacTHHM MEpIIOi
crarti 82 KpumiHaJdbHOrO Kolekcy YKpaiHM Ta 3a
KOHCTUTYLiIHOIO ckaproto lorina Bikropa IBanoBrnua
moao BianoBigHocTi Konctutyuii Vipainum (koHCTH-
TynidHoCTi) yacTuHU mepmoi crarti 81 Kpuminans-
HOTO KoJIeKcy YKpaiHu (CIipaBa Mpo Hepenisg BUPOKY
0co0i, kapaHiii Ha JoBiuyHe nmo30aBnenHsa Boii) URL:
https://zakon.rada.gov.ua/laws/show/
v006p710-21#Text (nata 3BepHeHHs: 26.02.2023).
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MIPABOIIOPSAIKY HE MOXKE 3IIMCHIOBATUCS JIHIIEC
BIJIMOBIIHO 710 HAIlIOHAJIBHUX KPUTEPIiB KpH-
MIHAQJIBHOTO TpaBoCyqAs. Y 1IbOMY NUTaHHI
000B’S30K JIep)KaBU — KEPYBATHUCS TAKOK MiXK-
HapOJHUMHU CTAHJAPTaMU B JIJSHIN JOACHKHX
mpaB, 30KpeMa TUMH, [0 CTOCYIOThCS JTFOICHKOT
TIIHOCTI 0¢i0, M0JI0 TKUX 3aCTOCOBYETHCS TTOKA-
panHs. BigTak 1oBidYHE 030aBICHHS BOJII 0COOH
0€3 OTaIBIII0I MOXKIIMBOCTI 11 3BIJIbHEHHS O3Ha-
Yae 3piBHSIHHS CTPOKY JOBIYHOTO MO30aBIICHHS
BOJII 3 1M030aBJICHHSM BOJIi JI0 3aBEPILICHHS TIPH-
POIHOTO KHTTS JIFOMUHH, & OTXKE, 3alepeuye He
TIIBKM MET1 IMOKapaHHsl, a i caMy CyTHICTb JIFO]I-
CBKOI TiJTHOCTI, CTaBHUTh IiJl CyMHIB 11 aOCOJIFOT-
HUH XapakTep Ta CTAHOBUTH MOPYIICHHS TO3H-
TUBHOTO 000B’SI3Ky J€p>KaBU 3aXHUIIATH T1IHICTb
JIOIMHH, a TOMY, HE BiamnoBigae 4. 1 cT. 3, cT. 23,
4. 2 ct. 28, 4. 3 c1. 63 Koncrurymii Ykpainu'.
[Ipu upomy, Koucrurymiitauii Cyn VYkpainu
3000B’s13aB BepxoBHy Pany VYkpainu HeBin-
KJIAJTHO TPUBECTH HOPMATUBHE PETYITIOBAaHHS,
ycranosneHe cr.cT. 81, 82 KK VYkpainu, y Bin-
noBiaHicTh 10 KoHctutymii Ykpainu Ta 1p0ro
Pimenns'S.

5 KoHcrutyuiss VYkpaiHu npuiHATa Ha II'f-
Till cecii BepxoBHoi Pamu VYkpainu 28 depBHA
1996 poky. URL: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text
(mata 3BepHeHHs: 26.02.2023)

16 Pimmennst KoncruryuiiiHoro cyay YkpaiiHu Bif
16.09.2021 poxy Ne 6-p(11)/2021 y cripaBi 3a KOHCTUTY-
uiitHuMu ckapramu Kpynka Imurpa Bononumuposuya
mono BianoBigHocTi Konerutynii Ykpainu (KOHCTHUTY-
LIAHOCTI) YaCTUHHU NepLIoi cTarTi 81, yacTHHU nepuIoi
crarti 82 KpumiHaibHOro kogekcy Ykpainu, Kocrtina
Bononumupa Bononumuposuua, Menbanyenka Omnex-
cannapa CrenaHoBu4a 1oa0 BiamoBigHOCTI KoHCTH-
Tyuii YkpaiHu (KOHCTUTYLIHHOCTI) YacTHUHM MEpIIol
crarti 82 KpumiHaibHOrO Komekcy YKpaiHM Ta 3a
KOHCTHUTYIiIHOIO ckaproto [orina Bikropa IBanoBuua
monao BiamosigHocTi Konctutyuii Ykpainu (KOHCTH-
TyuiHOCTi) yacTuHH nepioi crarti 81 Kpuminans-
HOTO KOZEKCY YKpaiHH (cmpaBa Ipo Meperis BUPOKY
oco0i, kapaHiii Ha JoBiuHe mo30asneHHs Boni) URL:
https://zakon.rada.gov.ua/laws/show/
v006p710-21#Text (nata 3BepHeHHs: 26.02.2023).
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Ha migcraBi BHKJIAZEHOIO BHIIE, MU BBa-
KAEMO, MO0 YyXBaJICHHSIMH 3akoHIB YKpaiHu
18.10.2022 p., Ta BHECEHHSIMHU BiAMOBIIHHUX
3MiH, Y TOMY 4YHCIi, 70 monoxeHb cT. 82 KK
VYkpaiHnu, BU3HAYAE€THCS MOXKJIUBICTH 3aMiHU
0c00i, sKa BigOyBa€e MOKapaHHSI y BUII JTOBIY-
HOTO T030aBNIeHHS BOJi, HEBiAOyTOI YacCTHHH
MOKapaHHs OUIBII M’SKUM Micas (PaKTHIHOTO
BiOyBaHHS HEIO HE MEHIIE T’ ITHAIIATH POKIB
MOKapaHHs y BU1 IOBIYHOTO 1T030aBICHHS BOJIL.
3aKoHO/aBellb, Y TAKOMY BUIAJKY Mependoadus,
110 MOKapaHHs y BHUJ1 JOBIYHOTO MO30aBICHHS
BOJII MOKe OyTH 3aMiHEHO Ha MOKapaHHS y BUAI
11030aBJICHHS BOJIi CTPOKOM BiJl 1T’ ITHATIATH 710
JBAJIISITH POKIB, HA YMOBaX, SIKIIO, MiHIMAJIb-
HUH CTPOK 110 3BUIBHEHHSI 0COOM CKiIajaTHUMe
30 pokiB 3 MOMEHTY HaOpaHHS YHHHOCTI 0OBHU-
HYBaJbHOTO BHPOKY, TO IIEH CTPOK MOXE OyTH
3MEHIIICHUI 3 OIMANY Ha MpaBHiIa OOPaXyHKY
CTPOKY TepeOyBaHHS 11T BAPTOIO i1 9ac A0CY-
JIOBOTO PO3CIIIIyBaHHS, 3 ypaxXyBaHHSIM IIOJIO-
KeHb 3akoHy Ykpainu «IIpo BHeceHHs 3MiHM
no KpuminanpHOTO KOMEKCY YKpaiHU IIOJ0
YIOCKOHAJICHHSI TIOPSIKY 3apaxyBaHHS CyJIOM
CTPOKY TMOMNEPENIHbOTO YB’SI3HEHHS Yy CTPOK
nokapanHs» Ne 838-VIII Big 26.11.2015 p.
i Moxke OyTu MeHmmuM 3a 30 pokiB'’.

BucnoBku. Omxe, 3anponoHoBaHuii Bep-
xoBHOIO Pajnoro VYkpaiHu MexaHi3M OibIl
T'YMaHHOT'O 3aCTOCYBaHHs MOKapaHHs y BUIIIAI
JIOBIYHOTO 11030aBJICHHS BOJI 10 OCI0, SIKi BUM-
HUJIU 0COOJIMBO TSDKKI 37I0YMHU Ta HaJaHHA iM
HaJli BUWTH HA cBOOOY BIANOBIA€E KPUTEPISM,
BCTAHOBIICHUM CBPOIEHCHKUM CYIOM 3 IpaB

17 3akon Ykpaiuu «IIpo BHecenns 3minu no Kpu-
MIHAJIBHOTO KOHEKCY YKpaiHW IOAO YAOCKOHAJEHHS
MOPAAKY 3apaxyBaHHA CYIOM CTPOKY MONEPEAHbOTO
yB’SI3HEHHA y CTpoK mokapaHus» Ne 838-VIII Bix
26 sucrtomaga 2015 poky. URL: https://zakon.rada.
gov.ua/laws/show/838-19#Text  (mara  3BEepHEHHS:
26.02.2023).
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monuHu. ToMy, IO BOHU MICTATH HE 1LTI030pHY
MOKJIUBICTh 3BIJIbHEHHSI 4epe3 aKT MOMUITY-
BaHHs [Ipe3uaentom Ykpainu, a nmependaqaroTh
YiTKI MEXH NEPervIsiay TaKuX MUTaHb, a TAKOXK
HOPSAZIOK, CTPOKU Ta Hachiaku. ToOTo, BiH 103-
BOJISIE 3aCY/KEHUM JI0 IOBIYHOTO 1T030aBICHHS
BOJII MaTH MOXJIMBICTh HA TMEPErys] MUTaHHS
moAo0 ix mokapaHHs. AJe, MpU AOCIHIKEHHI
3a3HAYEHMX 3MiH, MM BBa)Xa€MoO, ICHy€ I€BHa
npoOiema, sika HaJIe)KUTh B TOMY, 1[0 CTPOK JIJIst
MOJIaHHS KJIOMOTaHHs, 3a3HaueHuil y 15 (m’st-
HAJIATh) pOKIB, IOYMHAE BIAPAXOBYBAaTUCh
3 MOMEHTY HaOpaHHS YMHHOCTI 3aKOHOM YKpa-
iHM, a He 3 MOMEHTY 3acy/keHHs. Lle mpaBuio
3aCTOCOBYETHCA JIO BCIX 0C10, 6€3 BUKITIOYEHHS.
[Tpu4rHO0O AJIS IIBOTO CTAJ0, MU OAYUMO, TIEp-
BuHHA penakiisa [Ipoekty 3axkony Ne 4049 Bin
03.09.2020 p., B siKOIO OyJO 3a3HA4YE€HO, IO
3acymKeHi J0 JOBIYHOTO MO30aBIEHHS BOJIi,
SKi Ha JICHb HAOpaHHS YUHHOCTI 3aKOHOM Bij-
OyJI IOHA/T IECSITh POKIB IPU3HAYCHOTO CYI0M
MOKapaHHs, MalOTh NMPABO HA 3aMiHY, TTOKapaH-
HAM y BHUJI 1030aBJICHHSAM BOJII Ha CTPOK BiJ
I'SITH IO JBAJALSITH POKIB, IPU I[LOMY 3araib-
HUW CTPOK TAaKOTO MOKapaHHA HE Moxe OyTu
MEHIIIUM SIK JBaAlUsTh I'sTh pokiB'®. Tomy,
Ti 0cobwu, SIKi 32 CTAaHOM 37I0pPOB’sl a00 B CHITY
MOXHUJIOTO BIKY IIiJT 4ac PO3MISAY 3aKOHOIPO-
€KTy MOTJIM O CIIO/IIBaTHCh HA 3BIIbHEHHS, TaKy
«HAJA1I0», MOXIJIHMBO, BTPATHIH, Uil HUX Lel
MEXaHI3M MePerIsaay 3AIHIIAETHCS LTI030PHUM,
0 MOXE CTaTH MPEIMETOM pO3IISAY HOBHX
cpaB 3 00Ky €BpomeichbKkoro cyay 3 IpaB
JOTMHH.

18 TIpoekr 3akomy Ne 4049 Big 03.09.2020 poxy
npo BHeceHHs 3MiH 10 Komekcy Ykpainm mpo aaMiHi-
CTpaTUBHI TpaBoNOpyIIeHHS, KpHMiHaJIbHOTO KOIEKCy
VYkpainn Ta KpHMiHaIbHOTO TpoOIECcyanbHOTO KOAEKCY
YKpaiHu 100 BUKOHAHHS pillleHb €BPONEHCHKOTO Cymy
3 mpaB momuan. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webproc4 1?7pf3511=69827 (mara 3BepHEHHS:
12.08.2022).
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The article examines that the task of modern criminology is not only the definition and
presentation of theoretical provisions of the process of determining crimes and crime, but also
the optimal disclosure of the application of these provisions in practical activities, primarily in
the activities related to the analysis of crime and the organization of its prevention. It is indicated
that determination is a form of directional communication, when one object determines another,
perhaps it does not yet condition and even more so does not cause it, but there is a deterministic
dependence between them. «Determinism means the relationship manifested in the dependence
of things (properties of things and relations between them, events, processes, states) in their
existence and change from any factors.» The main feature of the deterministic connection between
objects (events, processes, phenomena) is the presence of dependence between them, one from
the other, and in reality — one from other objects.

The article analyzes that the criminological definition of the reasons and conditions that
contribute to the commission of a crime, as a rule, includes two interdependent aspects: the
antisocial attitude of the individual and the specific life situation that develops before the crime is
committed. At the same time, it should be emphasized that when committing intentional crimes,
as a rule, an antisocial attitude plays a decisive role, while when committing careless crimes, the
role of the life situation increases.

It is proven that the causes and conditions of crime are a system of socially negative
phenomena and processes that determine it as a consequence. The causes and conditions of
crime are not a random mechanical set of determinants of crime, but a system that represents the
unity and integrity of interacting subsystems and elements that are located in a certain hierarchy
and subordination of levels. Causes are phenomena (systems) that give rise to other phenomena
(systems) — consequences. The causal connection is a genetic connection. When determining
what was the cause and what was the effect, it is necessary to distinguish two main elements,
one of which is «cause» and the other is «effect». The causes of illegal behavior should include
socio-psychological determinants, which consist of such elements as economic, political, legal,
everyday psychology at different levels of social consciousness.

In our opinion, all the reasons and conditions that contribute to the commission of criminal
offenses against RTS and the operation of road transport should be divided into:

1) objective — socio-economic relations, difficulties and shortcomings that give rise to anti-
social motivation and criminal behavior;

2) subjective — elements of psychology that are manifested in the distorted needs, interests,
goals, motives, moral values and legal awareness of persons who commit offenses.
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Experts identify the following types of corruption risks:

1) cadet — driving school (an employee of the driving school is an intermediary between the
cadet and the service center, while the training is often incomplete or fictitious);

2) driving school — service center (for attestation of driving school and instructors, for passing
exams and registration of groups of students);

3) cadet — service center (when they get their rights without going through training).

Any errors in assessing the socio-economic prerequisites for making managerial decisions,
in particular in the field of RTS, have a very high price. Often, their consequences are unreliable
forecasting (false initial data always lead to the fallacy of the final forecast), low-quality
prospective plans (without realizing the true scale of the problem, it is impossible to create a truly
effective mechanism for its solution), imbalances in resource provision (for due to the lack of
objective information about the socio-economic aspect of the planned measures, their estimates
are calculated irrationally, and the financial flows between them are distributed unsystematically),
weakening of administrative control (in the conditions of impoverished or distorted «basic»
empiricism, the criteria for the effectiveness of target programs are blurred, which significantly
complicates current and final control according to their performance). In the end, the architecture
of'the entire strategy collapses: the developed plans do not meet the needs of practice, the measures
taken do not bring tangible results, and already limited resources are wasted. In this regard, there
is an urgent need to clearly define the socio-economic parameters that characterize the state of the
RTS and the effectiveness of the relevant direction of state policy.

Thus, taking into account the imperfection of the mechanisms for collecting information
about the consequences of road accidents and the resulting high level of latent victimization,
Ukraine’s real lag behind the leading European states is probably even greater. Thus, due to a
number of organizational problems, the domestic system of accounting for traffic accidents (and,
therefore, the national system of statistics) does not display data on victims who sought medical
help a few days after the registration of a traffic accident, information on persons who died in
medical facilities within 30 days of the accident. The above gives experts a reason to claim that
the actual number of people killed in road accidents exceeds the officially declared number by
5-10%, the number of wounded — by 40-60%.

Such disappointing statistics are a natural consequence of the lack of a planned approach to
solving transport safety problems. During the years of independence in Ukraine, a national strategy
for increasing BDR was never developed, which led to the disorganization and ineffectiveness of
a huge array of organizational and legal measures implemented during the last decades.

Given their indisputable significance, the categorical socio-economic parameters of the road
user must be taken into account when forming and implementing relevant directions of state
policy. First, it will allow to outline as clearly as possible the circle of objective preconditions
of road traffic injuries; secondly, it will contribute to the parametric «enrichment» (and therefore
increase the reliability) of criminological methods of forecasting the state of the BDR; thirdly,
it will ensure connection and comprehensive solution of problems that are «at the junction» of
economic, social, educational, transport and other spheres of public life; fourthly, it will make it
possible to develop additional criteria for assessing the quality of industry prevention; fifth, it will
increase the effectiveness of preventive measures.
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Unfortunately, a criminological forecasting and planning system has not yet been created in
Ukraine. The analysis of the state of the BDR is carried out using methods inherited from Soviet
times. Subjects of statistical reporting act separately and uncoordinated, and there is a lack of
consistency among their structural links. As a result, information may be duplicated in some areas
of activity, and only fragmentary in others. The depth of analytical «researchy is very far from the
required level: for decades in a row, the state of road traffic control has been evaluated according
to a narrow range of parameters (mostly the total number of car accidents and their victims) that
cannot provide a comprehensive picture of the socio-economic aspect of road traffic control.
This, in turn, determines the poverty of the «source» statistical array and the superficiality of the
concepts (plans, programs) of industry development developed on its basis.

The described problems are interdependent and mutually determined. Accordingly, their
solution is related to the implementation of a wide range of organizational and legal measures
aimed at improving the mechanisms of transport statistics, determining social and economic
indicators of road traffic safety, bringing the domestic system of road accident accounting closer
to European standards.

Thus, the presence of these trends indicates serious problems in the organization and
implementation of criminological policy in the field of BDR and operation of road transport.
Preventive measures are developed in an unplanned manner, without a clear idea of their
effectiveness, economic feasibility or possible cumulative effect. Little is taken into account
of foreign experience, and the main role is given to coercion, which has almost exhausted its
preventive potential. At the same time, the most progressive forms of preventive activities often
remain unclaimed.

Undoubtedly, it is possible to eliminate the identified shortcomings only within the framework
of a purposeful policy, which would be based on the principles of planning, complexity,
consistency, and socio-economic validity. To this end, the prevention of criminal offenses in the
field of traffic safety and the operation of road transport should be declared a strategic priority
for the provision of traffic safety, and the corresponding direction of activity should be reflected
in state policy, transport legislation, sectoral planning acts, as well as in political decisions of the
state leadership.

JleTepMiHAHTH, 0 BIVINBAKTH HA BYNHEHHSI KPUMIHAJBLHUX NMPABONOPYLIEHb
NPOTH 0e3MeKH JOPOKHHOI0 PYXy Ta eKCIUTyaTauii aBTOMOOLILHOT0 TPAHCIIOPTY

Pyoux Mukona Muxonaaiioeuu

Kanouoam ropuoudHUxX HayK,

BUKIAOAY Kapedpu nouniyeticbkoeo npasa
Hayionanvnoi akademii snympiwnix cnpas, Yxpaina
ORCID: 0000-0003-1031-9982

Beryn. Coorogni YkpaiHa poOuTh akTUBHY — JIepKaBU CycriibHOI cuctemu. Ilepiri kpoku Ha
cpoOy MPOpHUBY A0 €BPONEUCHKOI CHIIBHOTH,  LbOMY LUIAXY JaJIM MAPOCTKU Y BUIVISI KJIacH4-
110 MICTUTH Y c001 i1eari3aliito HOBOi UIst HAImoi  HUX JuIg 3aX0Ay 1 HeBIIOMUX /ISl YKpaiHu SBUII,
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a came — Madist, KOpyIIIisi, pekeT, BOUBCTBAa Ha
3aMOBJICHHSI, BIIMUBAHHS TpOIICH, HapKOOi3-
Hec Tomo. KpuminanpHa cuTyalis B YKpaiHi,
IO CKJIajach MPOTITOM OCTaHHBOTO JIECATH-
pidus, BUMarae BXKHUTTS aJ€KBaTHUX 3aXO[iB IO
60poTh0Oi 31 3mounHHICTIO. CTabiapHA KpUMIHA-
Ji3alisl CyCHUIbCTBA, BUCOKHH piBEHb 3JI0YMH-
HOCTI, 3HaYHe i1 OMOJIO/PKEHHS MPEICTaBIISIOTh
cepio3Hy 3arpo3y st pedopMm, CIpSIMOBaHUX
Ha MOOyJIOBY B HaIlil KpaiHi JE€MOKPaTU4HOI,
MPaBOBOi, COIiabHOI AepkaBu. JJisT CTBOpEHHS
HaJIe)KHOT MPOTHUBArd IMM SIBHINAM HeoOXiaHa
JiepKaBHa TONITHKA, 10 3a0e3meyyBaTHMeE He
TIIBKM CBOE€YACHE pearyBaHHs MPaBOOXOPOHHUX
OpraHiB Ha KO)KHUM (PaKT BUNHEHHS KPUMIHAIb-
HOTO MPaBOMOPYIICHHS, ajl€ i BKUTTS e(DEeKTHUB-
HUX 3aI1001KHUX 3aXO/iB.

B3saTuii VYkpaiHoro Kypc Ha €BpOiHTErpa-
[0 3yMOBJIIOE HEOOXIMHICTh  JIEMOKPATHY-
HUX TpaHchopMaliid BITYU3HAHOI MOTITHUHOL
1 TIpaBOBOI CHCTEMH 3 METOKW 3adesre-
YeHHsSI YMOB peajizallii mpaB i CBOOO JIFOIHHA
1 rpomazsHuHa. L{poMy mporecy MoXyTh mepe-
IITKO/KATH PI3HOMaHITHI (DakTopu 1 0OCTaBHHH,
cepen SKUX BaXJIMBY pOJNb Bimirpae nedop-
MOBaHa IpaBOBa CBIJIOMICTh, HU3bKUH pPIiBEHb
MPaBOBOi  KyJIbTypU HACEJIEHHS, 3HUKECHHSA
MOpAJIbHUX BUMOT' y CYCHUIBCTBI, 1 SIK HacIi-
JOK — TMPOTUIIPaBHA MOBEAIHKA, 3TOYUHHICTD,
sKa CKJIAZia€ peaybHy 3arpo3y COIabHO-EKO-
HOMIYHOMY PO3BUTKY YKpainu'.

CBo€yacHe BUSIBIICHHS i YCYHEHHS PUYHH
Ta YMOB, IO CIPUSIIOTh BUNHEHHIO KPUMiHAb-
HOTO MPAaBOMOPYIICHHS, Ma€ HE TIJIbKU MPAaBOBE
3HAYEeHHS, ajie ¥ CIPUYMHSAE MO3UTUBHUN TICH-
XOJIOT1YHUM BIUIUB, IEMOHCTPYIOUM MPArHEHHS
1 3IaTHICTH OCI0, K1 3AIHCHIOIOTH KPUMiHAIBHE
nepeciliTyBaHHs, BCEOIYHO, TOBHO 1 00’ €KTHBHO

BCTAHOBHTH BC1 OOCTaBMHHM MOT0 BYMHCHHS,

' Tumomrenko B.I. Jlerepminyroui dakropu

MIPOTHUIIPABHOI TOBEMIHKU. broremenv Minicmepcmea
tocmuyii Yxpainu. 2012. Ne 6 (uepBens). C. 94-10.
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y TOMy 4HCHi nerepMmiHanTd. Merta crarTi —
BIJI3HAUUTH COLllaJbHE 3HAYEHHS 1X 3am001KHOL
JISITBHOCTI, OCKIJTBKH BHUSIBJICHI 1 YCYHYTI TIpH-
YUHH Ta YMOBH, 110 CIIPUSIOTH BANHEHHIO KPHMi-
HAJIBHOTO TMPABOMOPYIICHHS, HE MOXYTh CIIPH-
STH aHAJIOTTYHOMY a00 1HIIIOMY KPUMIHAJILHOMY
HPOTHUIIPABHOMY JISTHHIO?.

Bukiaag ocHoBHOro marepiany. PiBeHb
PO3pOOKH MPUKIATHUX 3acaj] CUCTEMHO-CTPYK-
TYPHHX B3a€EMOJIN 1 3B’S3KiB, a TAaKOXK HasBHA
KPUMIiHOJIOT1YHA iH(OpPMAILis 111e HE 1al0Th MOX-
JUBOCTI 3 HAJIGKHOIO MTOBHOTOIO BUSBUTHU YCI 1,
OYEBHIHO, HABITH OCHOBHI CHCTEMHI B3aeMOmil
IPUYUH 1 YMOB 3JIOYMHHOCTI SIK MK CO0OI0 Ta
HACJIJIKOM (3JIOYMHHICTIO), TaK 1 3 aHTHUKPHUMIi-
HOT€HHOIO CHCTEMOI0. JleTepMiHyBaTH 3HAYUThH
BU3HAYHUTH. Lle MOHATTS mmpIie, HiXK NPUYUHA
abo yMOBa, TOMY IIIO BKJItOUae Te i iHme. Tep-
MIH «IeTepMIHAIisN» MOXOIUTH BiJl JATUHCHKOTO
«determinate», IO O3HA4Ya€ BH3HAYATH, BIJO-
KpEMJIIOBaTH, BIAMEXKOBYBaTH. SK poO3’sCHIO-
I0Th (axiBlli, Y LIbOMY CTapOAaBHbOMY CEHCI
JaHUIl TepMiH MO3HA4YaB OIEepalil0 BU3HAYCHHS
IpeaMeTa IUITXOM BUSBICHHS 03HAK, IO Bipi3-
HSIOTh TaHUW TPEAMET BiJl IHIIUX. Y Mipy po3-
BHUTKY HayK IIeli TEpMiH €BOJIOIIIOHYBaB, 3MiHUB
CBill TOYATKOBUH 3MICT.

3TiAHO 3 OJIHUM 13 OCHOBHUX Y KPHUMIHO-
J0T1i MPUHIMIIOM BIATOBIIHOCTI, K OOTPYH-
TOBAHO JIOBiB y cBOiX poboTax A.Il. 3akamiox,
3ano0iraHHIO Ta B I[IJIOMY 3a1001KHOMY BILIH-
BOBI IMJIATa€ HacaMIepe1 1 TOJTOBHUM YHHOM
€ Te, U0 MPEIMETHO OOYMOBIIO€ 3JO0YMHHI
NPOSIBH Ta 3JI0YMHHICTH 3arajoM, BU3HAYae ii
¢dynkuionyBanHus’. [Topsia 3 uuM cinijg Matu Ha

2 Hexyp6ima C.I. Eriomoris 3mounHy: Teopil,
aHai3, pe3ynsrar : MoHorpadis. UepHiswi : [pyk Apr,
2013.432c. C. 19.

3 Bakamok AJL Kypc cyuacHOi yKpaiHCBKOI

KPUMIHOJIOTIi: Teopis 1 mpakTuka : y 3-x kH. KuiB :
Bunasuuuuii im «I1 FOpey, 2007. Ku. 1 : Teopetnuni
3acajiy Ta iICTOPist yKpaiHChKOT KPUMIHOJIOT14HOT HAYKH.
424 c. C. 183.
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yBa3i, mo npu opraxizamnii 6opoTedu i3 310-
YUHHICTIO, OJIHIEIO 13 CTPYKTYPHUX €JIEMEHTIB
SIKOI € 3amo0iraHHs, Ba)KJIMBOIO € HE TIIbKHU
caMa 1o co0i KoHcTarallis 3B’SI3Ky SIKOi-He-
Oynb OOCTAaHOBKHM 13 3JOUMHHOIO TOBEIiH-
KOI0, CKUIbKH, BUSBICHHS XapakTepy IbOTO
3B’A3KYy. 3BiJICH MIOCTAE 3aBJIaHHS MaKCHUMallb-
HOTO OOTPYHTOBAHO MiAIWTH 10 MUTAHHS JIXKe-
pen MOXOJKEHHs 3JI0YMHHOCTI, TOOTO mpea-
METHO BH3HAYUTH Ti sIBUINA, ()AKTH, TPOIIECH,
YMOBH, BiJ SIKMX 3aJ€XUThb OOYMOBIICHHS
3JI04MHHOCTI, Hacammepea il CHpPUYMHEHHS.
[Ipu npoMy MiX cTaji€r0 Mi3HAHHS Ta OI[iH-
KOO 3JIOYMHHOCTI, a TAKOX CTaA1€10 O0POTHOU
(3amoOiranHs) 3 HEO 000B’SI3KOBOIO € CTaais
BUSIBIICHHS JeTepMiHallil Ta NPUYUHHOCTI
3JI04MHHOCTI?.

VY cydacHOMY pO3yMiHHI JE€TEPMIHI3M — 1€
BUEHHS NP0 3arajibHy 00yMOBIIEHICTH siBHII. Lle
BHU3HAIOTH yCi. SIK BU3HAIOTH 1 T€, 1110 BUX1THUMU
MPUHITUTIAMA JIETEPMIHI3MY SIBIISFOTHCS 3B’ SI30K
1 B3aemonis. Sk 3a3nauae M.A. [1apHiok, Kpumi-
HOJIOT1YHA JIeTepMiHaIlis SBIIsi€ COOOI0 BUJ COIIi-
aJpHOI JeTepMiHaIli, sIKy MOXXHa pO3IISAaTd
B paMKax OUIbII 3arajbHOI CHCTEMH — JIeTep-
MiHalii moaii 1 SBUII NPUPOAH I CYCHIIbCTBA.
VY cBoto uepry 1 AeTepMiHallis — pi3HOBH]L yHI-
BEPCAILHOTO 3B’S3KY SIBHIII .

3aBOaHHIM CydyacHOI KPUMIHOJNOTII € He
JIWIIE BU3HAUCHHS 1 TOJAaHHSA TEOPETUUYHHUX
MOJIOKEHb TMPOIeCy eTepMiHaIlii 3JTOYHUHIB
1 3JIOYMHHOCTI, a ¥ ONTHUMAaJIbHE PO3KPUTTSA
3aCTOCYBaHHS IMX TIOJOXKEHb Y MPaKTH4-
HI HOisSUTBHOCTI, HAcammepea y isUIbHOCTI
IIOJI0 aHaji3y 3JI0YMHHOCTI Ta opraxizamii

4 JlurBuno O.M. CouiaJbHO-IPaBOBHI MeXa-
Hi3M HpOTUAiil 37T0YMHHOCTI B YKpaiHi: MoHOrpadis.
XapkiB: Bua-so Xapk. Hall. yH-Ty BHYTp. cripas, 2008.
446 c. C. 180.

5 Tlapuiok M.A. TlpuHimMn aeTepMHHU3MA B

CHCTEME MaTepUalUCTU4eCKol nuanekTuku. Kues,
1972. 84 c. C. 10.
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3anobiranHs i1 mposiBaM. [lerepMiHaltist — 1e
dbopma CHOpPAMOBAHOTO 3B’SI3Ky, KOJIU OJUH
00’ €KT BU3HAYAE 1HINM, MOXKJIIUBO, 1€ HE 00Y-
MOBJIIOE 1 TUM OiJbple HE CHPUYMHIOE HOTO,
ajie MK HUMH € IeTePMiHICTUYHA 3aJIeKHICTb.

KpuMminonoriune BU3HA4YEHHS NMPUYHUH Ta
YMOB, [0 CHPUSIOTh BYNHEHHIO 3JIOYUHY, SK
MPaBUJIO, MICTUTH Y c001 JIBa B3a€MO3aIeKHUX
ACIIeKTH: aHTUTPOMAJICHKY YCTaHOBKY OCOOH-
CTOCTI 1 KOHKPETHY JXUTTEBY CHUTyaIlilo, IO
CKJIAJIA€THCS O MOMEHTY BUNHEHHS 3JI0UHHY®.

[IpyurHaMu Ta yMOBaMH 3JIOUMHHOCTI
€ CHCTEMa COIliaTbHO-HETaTUBHUX SIBUII[ Ta TIPO-
1eCiB, sKi 11 1eTepMIHYIOTh SIK CBi HACIIJOK.
[Tpu4rHM T2 yMOBH 3JI04MHHOCTI HE BUITAIKOBUA
MeXaHIYHUI Ha0lp AeTepMiHAHT 3JI0YHMHHOCTI,
a cucTteMa, sika SBJIsI€ CO0O0I0 €QHICTH Ta IIIiC-
HICTh B3a€EMOIIOYMX IIJCHUCTEM Ta €JIEMEHTIB,
SIK1 pO3TaIIOBaHi B MEBHIN iepapxii Ta miapsaHo-
cti piBHiB. [IprunHu — 11 BUIA (CUCTEMH), IO
MNOPOKYIOTh 1HII SBHILA (CUCTEMH) — HacCIHi-
oK. IlpuunHHMI 3B’SI30K — 3B’A30K T'€HETHY-
Huil. [Ipu Bu3HaueHH1 TOTO, 1110 OyJI0 TPUYHHOIO,
a M0 HacHiaKoM, Tpeda BUAUIMTH JBa OCHOBHI
€JIEMEHTH, OJIMH 3 SIKUX «IPUYMHAY», a THIIUN —
«Hacmiaok». Jlo mpUYMH MPOTUIPABHOI MOBe-
IIHKA HEOOX1AHO BIAHOCHUTH COILaJIbHO-IICHXO-
JIOTi4HI IETEPMIHAHTH, SKi CKIATAI0THCS 3 TAKUX
€JICMEHTIB, IK EKOHOMIYHA, ITOJIITHYHA, TIPABOBA,
noOyToBa TICHXOJIOTiSI Ha PI3HMX PIBHAX CyC-
MUIBHOT CBiIOMOCTI’.

[Ipobrema HPUYMHHOCTI B KPUMIHOJIOTI]
BaKJIMBA HE TIJILKH JIJISl TEOPIi, a i JJ1s1 TPAKTUKH,
OCKIJTBKHA JIa€ 3MOTy BECTH OOpOThOy i3 3I10-
YHHHICTIO HE TITBKU CHJIAMHU MPABOOXOPOHHHX

¢ Kypc kpumiHoJIorii: 3aragbHa yacTHHA: MiIpyd-
HuK / JDxyxa O.M., Muxaitneaxo ILIL., Kymuk O.I.
Ta iH.; 3a 3ar. pea. O.M. [xyxu. K.: FOpiakom IaTep,
2001. 326 c. C. 105-106.

7 TIpodinakTuka 3JI0YUHIB MIAPYYHUK /

O.M. Ixkyxa, B.B. Bacunesuu, O.®. I'ina Ta iH.; 3a 3ar.
pen. O.M. [Ixyxu. Kuis : Arika, 2011. 720 c. C. 68.
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OpTraHiB, a TAKO)X BUKOPUCTOBYIOUM €KOHOMIYHI,
colliaNbHI Ta 1HII Ba)kKemi, SKUMH CYCIIIbCTBO
1 IepKaBa MOXKYTh PO3MOPSATUTHUCH.

€ pi3ni kpurepii knmacudikamii npuINH
Ta yMOB 3JIOYMHHOCTI. 30Kpema, 3a 3MiCTOM
MPUYMHYU 1 YMOBH 3JI0YMHHOCTI MOIISIOTH Ha:
colriajibHi, CKOHOMIYHI, IICUXOJIOT14Hi, 1/1€0JI0-
Ti4YHi, MONITHYHI, KyIbTYpPHO-BUXOBHI, OpTraHi-
3aiiHO-YIPaBIIHCHKI Ta 1HII. 3a IPUPOIOIO
BUHHMKHEHHS: 1HAMBIAyaJibHI a00 aHTPOMOJIO-
riuHi, mo 6e3mocepeaHbo OB’ sA3aHi 3 0co0OH-
CTICTIO 3JI0YMHIIS; (PI13UYHI — OB’ A3aH1 3 BILIU-
BOM IPHUPOJHUX SIBUIL, KIIMATy, TEMIEpaTypH
TOIIO; COLIaJbHO-€KOHOMIYHI, IO ITOB’s3aHIl
3 BIUIMBOM Ha TPOIEC MPUUHATTS PINICHHS
TaKAuX O0OCTaBMH SK 0ararcTBo 1 OIJTHICTB,
MOJITUYHUHA PEKUM, MOKIIUBICTh pealli3yBaTH
3aKOHHI iHTEpeCH 1 T. iH. 3aJIeXKHO BiJ] 3B’ SI3KY
3 BOJICIO Cy0’€KTa — 00’ €KTUBHI 1 Cy0’ €KTUBHI.
OO0’ €eKTHBHI TPUYHUHHU 1 YMOBH ICHYIOTH He3a-
JeXKHO BiA BoOJi 1 cBimomocTi sronel (icto-
pPUYHO 3yMOBIICHHI PiBE€Hb PO3BUTKY CYCIiJIb-
CTBa, CKOHOMIKHM; CTUXIMHI JIMXa ¥ 1HIIII SBUINA
npupoau Tomo). Cy0’€KTHBHI NPUYUHU Ta
YMOBHU 3JOUMHHOCTI 3aJIeKaTh BiA IisJIbHO-
CTi JIIOJICH, BOHHU €, K MPABHIIO, PE3YJITATOM
HEJOJIKIB i€l AISIBHOCTI, TOMHUIIOK Ta YITy-
IEHB®.

HanMmipHa IIBUAKICTH 3aUIIAETHCS TOJIOB-
Hoto npuunHoto JTII. 3a ganumu IlaTpynbHoi
nouimii, y 2022 p. nonan 44% JTII cramucs
caMe yepe3 MEepPEeBHILIEHHS MIBHAKOCTI. Takox
BOHA 30UIBIIIy€ PU3UK MOTPANUTH y aBapiro.
AJKe SKIIO0 BUHHUKAE sKACh HECTaHIApTHA
CUTYallisl, Y BOJiS MEHIIIE Yacy — a OTXKE, 1 MOX-
JMUBOCTEH, 100 aJeKkBaTHO BigpearyBaTu (10
TOTO K, TAJIbMIBHHM UIUISIX CTA€ JOBIIHM).
Skimo aBapist Bce XK cranacs, MBUAKICTh 301)1b-
IIy€ TSXKKICTb TPaBM, a OTK€ M IMOBIPHICTH

8 Tumomrenko B. I. Teopernuni mpobieMu Kpumi-
HOJIOTii. 30ipHIK HAYKOBUX Mpaib / ykiaal.: THMOIIEHKO
B. I. Kuis : ®OII Macnakos, 2021. 300 c. C. 273.
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CMepTeNbHUX HachiakiB. Lle cTocyeTbes Beix
YYaCHHUKIB pyXy: BOAIIB aBTO, MiIIOXOiB, BEJIO-
CHUITEIMCTIB, MOTOIMKIIICTIB. 3a nanumu BOO3,
3MEHIIEHHS CepPeHbOI MBUAKOCTI pyXy Ha 5%
MO€ CKOPOTUTHU KUIbKicTh cMepTenbHux JTII
Ha 30%”°.

Ha mamy nymKy, yci IpUYMHU Ta YMOBH,
AK1 CIIPUSIOTh BANHEHHIO KPUMIHAIBHUX MPABO-
nopymieHs npotu bJIP Ta excrutyarartii aBromo-
OUTEHOTO TPAHCIIOPTY BapTO PO3MOIUINTH Ha!

1) 00’ eKTHBHI — COIIIaIbHO-EKOHOMIYHI1 BiJI-
HOCHHHM, TPYAHOIII W HEIONIKH, SKI MOPOIXKY-
I0Th @aHTUTPOMAJICHKY MOTHBALIIIO Ta MOBEIIHKY
3MOYUHIIS;

OCHOBHOIO O0COONUBICTIO 00’ €KTUBHHUX
OPUYUH 1 YMOB, SIKUMH CYIPOBOJKYETHCS
JTOPOXKHIN pyx € iXHs mocTiifHa 3miHa. TooOTo,
IpU BC1 MOXJIMBIM CTAaTUYHOCT1 JTOPOXKHBOI
00CTaHOBKM BOHAa IIOCTIHHO OHOBIIOETHCS
1 3MiHIOEThCA. TOMy HE MOXIIHBO 3yNMUHUTHU
a00 TOBEpHYTH [OPOXKHIO CHTyaIlifo, sKa
MOCTIAHO BHUIO3MIHIOETHCS, CIIOBLIHLHIOIOYH
abo mpuckoprorwum cBii mepedir. Ils obcra-
BUHA BHU3HAYa€ CHENUQIYHICTh 1 JTUHAMIZM
MOXOJKEHHSI KO)KHOTO OKPEMO B3SITOTO J0C1I-
JOKYBAHOTO 3JIOUMHY 1 aBapiHHOCTI B IIJIOMY.

OO0’ exTHBHI
npouecy
0Cco0M 3JIOYMHIII, IO 3HAXOOAUTh CBOE BTI-

NpUIUHU — MPOJOBKCHHIA

BUKPHUBJICHHS  NPAaBOCBiJOMOCTI
JIEHHsSI y BYMHEHHI HEI0 KOHKPETHOI Aii, sika
BpEIITI-pelIT SK NPUYMHA 3JOYUHHOI TMOBE-
JTIHKY B OJHOWMEHHOMY MEXaHi3M1 BUKIIMKAE
(3BICHO X Yy MEBHUX 0O €KTHBHUX yMOBax
MicCIIsl 1 4acy) HacTaHHs CyCHiIbHO-HeOe3meu-
HUX HACJIIKIB.

Jlo 00’€KTHMBHMX YMOB MO)KHa BIJHECTH:
TEXHIYHI HEIOJIIKM CTaHy aBTOIUISIXIB, MOCTIB
Ta 1H. (IIMpPUHA NPOI3HOI YAaCTUHHU, PO3MITKA

° BOO3: cmepraicte y JATII 3pocma g0
1,35 wminbitona oci6 moOpoKy. Bcecsimus opeanizd.
yis oxoponu 300poog’s. URL: https://www.dw.com/
uk/%D0%B2%D0%BE%D0%BE%D0%B7
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JOPOTH, OTOPOKEHHS, IMOKPUTTS, OCBITIICHHS,
HasIBHICTb PO3ALIOBUX CMYT, PO3B’ 30K, CTOSTHOK
TOWIO); HENpaBHJIbHE PEryJIIOBaHHS PyXy TpaH-
CTHOPTY; HEONTHMAJIbHE PO3MIIIEHHS JOPOXKHIX
3HaKiB; HU3bKHUI piBEHb OpraHizallii peMOHTHUX
poOIT, HEMOJIKHM KOHCTPYKIli TPaHCHOPTHUX
3ac00iB, 10 YCKJIAJHIOIOTh KEPYBaHHS HUMH Ta
CIIOCTEPEXKEHHS 32 JOPOKHBOI OOCTaHOBKOIO;
BIJICYTHICTh IPUCTOCYBaHb, 110 3a0€3Medyl0oTh
0e3reKy BOIIB Ta Maca)XupiB; OCIIIUIEHHS CBIT-
oM ¢ap 3yCTpPIYHOTO TPAHCIOPTY; Yac J100u;
MOTOJIHI YMOBH (JI0I11, TyMaH, OXKEJIEIUIS U 1H.)
Ta HEMPUCTOCOBAHICTH NIJISXIB 0 YCKIIAHCHHS
OCTaHHIX; HEJJOTPUMaHHs 0COOIMBHUX YMOB PyXY
HIBUAKICHUMH Ta FIPHUYUMU JJOPOTaMU; Helpa-
BOMIpHa MOBE/IHKA IHIIMX YYaCHUKIB JOpPOXK-
HBOTO pyXy (TIIIOXOAiB, BOAIIB 1HIIUX TpaH-
CIIOPTHHX 3aC00iB, BEJIOCHUIICTUCTIB TOIIIO).

2) cy0’€KTUBHI — €JIEMEHTH TICUXOJIOTi, 110
BHSIBJISIIOTBCS Y CIIOTBOPEHHX IMOTpedax, 1HTep-
ecax, IUIAX, MOTHBAaX, MOPAJIbHHUX I[IHHOCTSIX
1 MPaBOCBIIOMOCTI 0Ci0, SKi BUMHSIOTH MPaBO-
nopyieHHs ',

VY 0ci0, BUHHUX Y BUMHEHHI KpUMiIHATBHUX
npaBonopymens npotu B/IP Ta exkcrumyaramii
aBTOMOOUIBHOTO TPAHCIOPTY HEraTHBHI, aHTH-
rPOMaJIChKI YCTAaHOBKH 3 SABIISIFOTBCS HE cami
1o co0l, BOHHM COILaJbHI 3a CBOIM ITOXOIKEH-
HsM, iXHE hopMyBaHHS BiOyBa€TbCs B MpOLECi
CIIJIKyBaHHS 1HAMBiZA 3 HABKOJHUIITHIM Cepeso-
BunieM. Ha npomy eramni ¢popmyBaHHS iHIUBIAA
3aKJ1a1a€eThesl PyHIAMEHT MalOyTHBOI 37104MH-
HOI MOBEIIHKH MIC/IA 4OT0 BHUHHUKAE UIS KOXK-
HOTO KOHKPETHOTO Cy0’€KTa KpUMIHOJIOTiYHA
CHUTyallis, fKa BKJIOYA€E BCl €Tamu 3J0YHUHHOI
MexaHi3Mmy: 1) dopMyBaHHSI 0COOMCTOCTI 3 MEB-
HUMH MOpPAJIbHO-TICUXOJIOTTYHUMH Aeopmarti-
SIMH; 2) )KUTTEBY CUTYAIIiI0, B SKil (OPMYIOTHCS

10 Kopusixosa T.B., Coxomenxko O.JI., FO3ikos
I'.C. BikTuMoIoriuHe MOJICITIOBaHHS Y CUCTEMI 3aXO0IiB
KPUMIiHOJIOTTYHOT O€3MEeKH CyCIIBCTBA : MOHOTpadis.
Huinponerposcrk : JIIPA, 2016. 220 c.
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KOHKPETHI OCOOJIMBOCTI TIOBEIIHKOBOI AaKTHB-
HOCTi, MoTuBalii; 3) 00CTaHOBKY, IO CHpHUSE
BYMHEHHIO 3JI04MHY (TIepeKpUMiHaIbHa 00CTa-
HOBKa); 4) cam 3110umH'".

TaxuM 4MHOM, Y KOHTEKCTI (JOpMyBaHHS Halli-
oHanbHOI cTparerii B/IP ocobmuBoi Barn HaOyBae
COLIAJIGHO-EKOHOMIYHMI aCIIeKT I[5Or0 SIBUIIA.
TinbKky NUTSIXOM aHANI3y KITFOYOBUX COIaJIbHUX Ta
eKkoHoMIuHNX TapameTpiB BJIP Moxna 3’sicyBatu
ICTHHHMI CTaH BIiIIOBIJHOTO CEKTOPY CYCIILIb-
HHUX BiJIHOCHH, BCTAHOBUTH 3aKOHOMIPHOCTI HOro
(GyHKILIOHYBaHHS, CPOPMYIIOBATH peaiCTUUHUN
KOHIIENT Horo po3BUTKY. ColianibHO-eKOHOMIYHI
noka3Huku BJIP nexarb B OCHOBI KOpPECTIOHAYIO-
YMX IUIaHIB, IPOrpaM, MPOEKTIB Ta i, B3arai, ycix
MAacCIITa0HUX 3axOfiB, CIPSMOBAaHMX Ha 3amoOi-
TaHHS JIOPO’KHBO-TPAHCIIOPTHOTO TPaBMAaTHU3MY.
I Big TOrO, HACKUIBKM TOYHO BHU3HA4YeHI (0Opaxo-
BaHi) mepiii, 6e3mocepeHbO 3ANISKUTh ePEKTHB-
HICTBh OCTaHHIX. AJDKE came COLIaAIbHO-€KOHOMIYHA
xapakrepucTtrka b/IP 3yMOBITI0€ MOCTaHOBKY CTpa-
TEeriYHUX IiJIel, BUOIp HampsMiB X peaizarli,
3MICT HEOOX1THUX YIPABIIHCHKUX 3aXO0JIiB, 00CATH
Ta CTPYKTYPY IOB’S3aHHUX 3 HUMHU BUTpAT'2,

byov-sxi noxubxu npu oyinyi coyianbHo-exo-
HOMIYHUX NepedyMo8 NPUUHAMMS YNPAGIIHCOKUX
piwenv, 30kpema y cghepi BIIP, maroms Oyoice
sucoky yiny. Yacmo-eycmo ix nacniokamu cma-
10Mb HEOOCMOBIPHE NPOSHO3VBAHHS (XUOHT BUXIOHI
O0aHi 3a624CO0U MACHYMb 3a CODOKO NOMUTKOBICTb

' Kpuminonorisi: akageM. Kypc. / 3a 3ar. pei. mpod.
O.M. JIutBunosa. Xapkis : Bunasauuuii 1im «KoHmopy,
2018. 588 c. C. 70; Tymsixos B.O. BueHns npo xeprBy
3JI0YMHY: COLaJIbHO-TIPABOBI OCHOBU: aBTOped. JHC. ...
n-pa ropua. Hayk: coerl. 12.00.08 «KpuminanbHe mpaBo
Ta KPUMIHOJOTIS;, KpPHMiHAJIBHO-BUKOHABYE IPaBO».
Opneca, 2001. 37 c¢; Jdxyxa A.O. OCHOBHI HampsiMu
YAOCKOHAJICHHS BIKTHMOJIOTIYHOTO 3aro0iraHHs MpaBo-
HOpYyLIEHHAM B YKpaiHi: MoHorpadis. Kuis: Ham. akan.
BHYTp. c1ipas, 2016. 304 c.

12 Typxiii T.O. AnmiHICTpaTHBHO-IPaBOBI MPO-
Onemu 3a0esnedeHHs] Oe3NMeKH AOPOXKHBOTO PYXy B
VYkpaini : moHorpadisa. Kiposorpax : Tumuenxo, 2010.
440 c. C. 35-36.
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KIHY€eB8020 NPO2HO3Y), HU3bKA AKICMb NePCHeKmus-
HUX NIIAHIE (He YCEIOOMMIOIYU ICIUHHUX MACUIMA-
016 npobnemu, HeMONHCIUBO CIMBOPUMU NO-CHPABIHC-
HbOMY eheKmugHuLl Mexauizm ii po3e ’s3aHHs),
oucbanancu pecypcrozo 3abesneuenis (3a opakom
00 ekmusHoi’ inopmayii npo coyioekoHOMIUHUL
acnekm nIAHOBAHUX 3aX00i8 IX KOumopuc pospa-
X08YEMbCA HEPAYIOHAILHO, A (DIHAHCO8I NOMOKU
NOMIDIC HUMU  PO3NOOLIAIOMbC  Oe3CUCMEMHO),
noOCAabNeHHs AOMIHICIMPAMUBHO20 KOHMPOmo (8
ymMo6ax 30i0HeHOi uu CnomeopeHoi «6azucHoi»
eMNIpUKY  po3MUBAIOMbCS.  Kpumepii  epekmus-
HOCMI YITbOBUX NPOSPAM, WO CYMMEBO YCKAAOHIOE
NOMOYHULL Ma NIOCYMKOBULL KOHMPOTIb 3a iX BUKO-
HAHHAM). 3peuwimoro pyuHyemvbCs apXimeKmoHika
gciei cmpamezii: po3pobnoeani nianu He 3a00-
BONILHAIOMb NOMped NPAKMUKU, BHCUMI 3aX00U
He NpUHOCAMb BGIOYYMHUX pe3yTemamis, U 0e3
mo2o obmediceni pecypcu 8UMpaiaomvcs MapHo.
YV 36’s13ky 3 yum icHye HazcanbHa HeOOXIOHICMb
Y YimMKOMY GU3SHAYEHHI COYIaNbHO-EKOHOMIYHUX
napamempis, kompi xapakmepuzyiomo cmau b/[P
ma pe3yIbmamuHIiCb  8IONOBIOHO20 HANPIMY
0epoHcasHol NoIMuUKU.

TakuM YHMHOM, YpaxOBYIOUM HEIOCKO-
HaJIICTh MexaHi3MiB 300py iHpopmarii mpo
Hacnigku JATIT ta oOyMoBIeHHI MM BHCOKHIA
piBEHb JJATEHTHOI BIKTUMHOCTI, peajibHe BijicTa-
BaHHS YKpaiHM BiJ IPOBIIHUX €BPONEHCHKUX
JiepKaB IMOBIPHO € 111¢ OUThIInM 2,

3 TonmoBkin B.M. KpuMiHOJOriYHE MOHSITTS
BikTUMi3auii. HaykoBuii BicHUK Mi>kHapOAHOIO Tyma-
HiTapHoro YyHiBepcuteTy. Cepis : FOpucnpynenuis.
2015. Bum. 15(2). C. 93-96; JIxyxa A.O. Teope-
TUYHI Ta MPaKTUYHI 3acCagdl BIKTUMOJOTIYHOIO 3aIo-
OiraHHs 370YMHaM B YKpaiHi: aBToped. AuC... JOKT.
topua. Hayk: 12.00.08 «KpuminanbHe mpaBo Ta Kpu-
MIHOJIOT1sl; KPUMiHAJIbHO-BUKOHABYE IIPAaBO». XapKiB:
Xapk. Hall. YH-T BHYTp. crpas, 2017. 35 c.; XoamsH-
cekuit S1.J[. HaykoBa KOHIIEIIIisI MPaBOBOTO 3a0e3rie-
YEHHS MiJIBUIICHHS PiBHS O€3MEKH JIOPOKHLOTO PyXy
B YKpaiHi B KOHTEKCTi CBITOBUX TEHIEHLINH 00poTHOU
31 cmeprensanmu Hacaiakamu JITTI. Bicauk [one-
upkoro yaiBepcutety. Cepist: ExoHomika i1 mpaso.
2007. Bum. 1. C. 493-500. C. 493.
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Taka HeBTiIIHA CTATUCTHKA — 3aKOHOMIpHUH
HACJI1JIOK BiJICYyTHOCTI TUTAHOMIPHOTO MiAXOAY 110
BUpIIIEHHS MPOOIeM TPaHCTIOPTHOT Oe3MeKu. 3a
POKH He3aJIeKHOCTI B YKpaiHi Tak i He Oyina po3-
poOsieHa HaIllOHaJTbHA CTpaTeris MiABUIICHHS
BJIP, mo 3ymMoBWIO OE€3CHCTEMHICTh 1 Majoe-
(EeKTUBHICT, BEIMYE3HOIO MAaCUBY OpraHiza-
IIHHO-TIPABOBUX 3aXOJliB, KOTPi 3M1MCHIOBAJINCH
MPOTITOM OCTaHHIX JECATUIITb.

Ha >xanb, cborogui B YKpaiHi KpUMiHOJO-
riYHa CHUCTeMa MPOTHO3YBaHHS Ta IUIAaHYBAaHHSA
JIOTIOKK HE cTBOpeHa. AHami3 crany BJIP mpo-
BOJIUTBHCS 32 METOIMKAMHU, YCIAIKOBAHUMU IIIE
3 pansHcbkux yaciB. Cy0’€KTH CTaTMCTUYHOI
3BITHOCTI J1I0Thb PO3PI3HEHO Ta PO3KOOPIH-
HOBAaHO, Opakye Y3ro/DKeHOCTI U cepen iXHiX
CTPYKTYPHHUX JIaHOK. SIK HacliJIOK, MO OIHUM
HanpsiMaM JTisUTbHOCTI iH(opMaItis Moxxe ayOitro-
BaTHCh, a MO HIIMM — OyTH JIUIIE YPUBKOBOIO.
['mOrHa aHAMI THYHOT «ITPOPOOKM» TyKe Jajeka
BiJl IOTPiOHOTO PIBHS: ACCATWIIITTIMH TOCILIb
ctad b/IP o1miHIO€ThCS 32 By3bKHM KOJIOM Tapa-
MeTpiB (31€01IBIIOTO TAPAXOBYETHCS 3arajbHa
KUTbKICTh aBTOABapil Ta iX KePTB), HECIIPOMOXK-
HUX JaTu BceOiuHe YSIBICHHS MPO COIlialbHO-e-
koHoMiuHui actiekT B/IP. Ile, B cBoto uepry, o0y-
MOBIIIOE€ OiHICTh «BUXIJTHOT0» CTAaTUCTHYHOTO
MacHUBY Ta MOBEPXOBICTh PO3pPOOIEHUX Ha HOTO
OCHOB1 KOHIeNIii (IUIaHiB, MporpamM) raiyse-
BOTO PO3BUTKY.

Oxkpecneni npobOiaeMu HOCATH B3aEMO3a-
JeKHUN 1 B3aeMOOOyMOBIIeHUH Xapakrtep. Bin-
MOBITHO, X BUPIMICHHS MTOB’sI3aHE 3 peaizallieio
HIMPOKOTO KOMILIEKCY OpraHi3aiiifHO-IIpaBOBUX
3axO0JliB, CIIPSIMOBAaHMX HA BIIOCKOHAJIEHHS MeXa-
HI3MIB TPAaHCHOPTHOI CTAaTHUCTUKH, BU3HAYCHHS
COLIlAJIbHUX Ta €KOHOMIYHUX IOKa3HUKIB 0e3-
NIEKH JTOPOKHBOTO PYXY, HAOIMKCHHS BITUM3HSI-
Hoi cuctemu obmiky ATII no 3aransHo€BpomEii-
CBKHMX CTaHJIapTiB.

BucnoBku. TakyM YHHOM, HAsSBHICTH LHX
TeHAEHILINH CBIIYUTH MpPO CEepio3HI IpobremMu
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B OpraHizamii Ta 3IiiiCHEHHI KPUMIiHOJOTTYHOL
nonituku y cepi b/IP Ta ekcrutyarariii aBromo-
OUTLHOTO TPaHCIIOPTY. 3armoO1KHI 3aX0IU PO3PO-
OJISIOTBCS. HETUTAHOMIPHO, 0€3 YITKOTO YSIBJICHHS
npo iX pe3yabTaTUBHICTh, €KOHOMIUHY JOILTh-
HICTh 00 MOXKJIMBHI CyKyTIHUH eekT. Mao Bpa-
XOBYETBCS 3apyOLKHMI JOCBiJ, a TOJOBHA POJIb
BiZIBeZIeHA IPUMYCY, KOTpHUil Maiike BUUEpIiaB CBIii
MIPEBEHTUBHUN TOTEHITIaNl. BogHouac, HalOLIbII
nporpecuBHi (GopMu MPOQITaKTHYHOT TisTTBHOCTI
YaCTO-TYCTO JIUIIAIOThCS He3aTpeOyBaHUMMU.

[Toza cymHiBOM,

JIKBIYyBaTH OKpec-

JeHl HEJOJIKM MOXJIHMBO TIIBKH Yy paMKax
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iJIECTIPSIMOBAHOI TONITHKH, KOTpa O TIpyH-
TyBajach Ha 3acajJax IUIAaHOBOCTi, KOMII-

JIEKCHOCTI, TOCJIIJZOBHOCTI, COILiadbHO-EKO-
HOMIYHOI OOIPYHTOBAaHOCTi. 3 Ii€l0 METOIO
3ano0iraHHs KpUMiHAJIbHUM IPaBONOPYLICH-
HaMm y cepi BJIP Ta excrutyaraitii aBToM00151b-
HOTO TPAaHCIIOPTY Ma€ OyTH OTOJOIIEHO CTpa-
TETIYHUM TIpiopuTeTOM 3a0e3neueHHs b/IP,
a BIAMOBIIHUN HampsM OisTBHOCTI — 3HAUTH
BiI0Opa)k€HHs B JEp>KaBHIN MOJITHI, TpaH-
CIIOPTHOMY 3aKOHOJIABCTBI, aKTax rajly3eBOro
IJIaHYBaHHS, a TAKOXK y MOJTITUYHUX PIIIEHHAX

KEpIBHUIITBA JCPKABH.
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Doctor of Law, Professor,

Professor of the Department of Criminal Law and Criminology
Kharkiv National University of Internal Affairs, Ukraine

In this article, the author examines the current issues related to ensuring proper protection
of land resources through the use of criminal legal means. One of the most pressing problems
which negatively affects both individuals and society as a whole is a significant deterioration
of the quality of land resources due to negative anthropogenic activities. The author notes that
in the absence of a unified state system of land protection, the author analyzes the causes of
degradation, land depletion and reduction of soil fertility, which lead to deterioration of their
quality and require restoration. It is emphasized that land as an object of legal relations performs
the following functions: a) political — defining the territorial boundaries of a sovereign state
and creating the basis for its economic independence. It constitutes the material basis of the
sovereignty of the State of Ukraine; b) economic — provides the basis for economic activity.
In agriculture and forestry, it is the main means of production; c¢) social — it defines the habitat
and living conditions of a person. The value of land is related to its multifunctional purpose. If
we are talking, for example, about agricultural land, it should primarily serve the national and
state interests, particularly in the context of the growing global food crisis. Agricultural land is,
in fact, a condition for the viability and preservation of the gene pool of the Ukrainian people;
d) environmental — it is an objective factor of safe human existence. Land, being a unique natural
object, serves as the basis for the formation of the most favourable conditions necessary for the
existence of all living organisms. In this regard, its protection also ensures the protection of all
other natural resources that are inextricably linked to the land (water, subsoil, flora and fauna,
atmospheric air, etc.). The author substantiates the need to introduce an effective mechanism for
legal protection of land resources from degradation processes, including by strengthening the
legal liability of persons guilty of committing land-related criminal offenses.

IIpaBoBe 3a0e3ne4eHHs 3aM00iraHHs Aerpajauii 3eMeJbHUX pecypciB B YKpaiHi

IIynvea Anopin Muxaiinosuy

OOKMOpP 10pUOUUHUX HAYK, npoghecop,

npogecop kaghedpu KpuminanbHo2o npasa ma KpUMIiHON02iT
Xapkiecvko2o HaYioHaIbHO20 YHI8EpcUumeny 6HYmpiuHix cnpas, Ykpaina

Beryn. Konctutynis Ykpainu 3akpimioe  reHooH] YKpaiHCHKOro HapoAay. YCIilIHA pea-
000B’s130K JIep)KaBU TapaHTyBaTH CEKOJIOTIYHY  JIi3allis Ha3BaHUX KOHCTUTYIIMHUX MPHUIKCIB
0e3reKy i miaTpUMyBaTH €KOJIOTIYHY PIBHOBAry — MOXKJIMBA JIMIIIE 32 YMOBH JIOKJIQJJaHHS aJ€KBaT-
Ha BCii 11 TepuTOpii, 10JaTH HACIIAKM IUIaHE-  HHUX 3yCHJIb 3 OOKY KO)KHOTO TpOMaJissHUHA JAep-
tapHOi YopHOOMIIBCHKOT KatacTpodu, 30epiraTd  KaBH i yChOTO CYCIUIBCTBA B IIiJIoMy. Heabusiky
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Shulha Andrii

poNb y Wil crpaBi BiMirpalOTh HOPMH, SKUMH
[IOCTABJICHO IiJ OXOPOHY JOBKULISA Ta HOro
ckiagaukud. Crarreto 14 OCHOBHOTO 3aKOHY
3eMJIsl BiIHECEHA JI0 TOJIOBHOTO HAIliOHAJIBHOTO
OararcTBa AepkaBH'. 3a3Ha4eHWH MPHPOIHUIA
00’exkT BUCTynae GyHIaAMEHTOM (GOpMyBaHHS
MPUPOAHUX 1 MPHUPOAHO-AHTPONOTCHHUX JIaHI-
madTiB, BaroMUM MiJIPYHTSAM PO3BUTKY Hallio-
HaJIbHO1 €KOHOMIiKH, cepu mociyr Tomo. Och
4OoMy 3€MeJbHI pecypcH MOTpeOyroTh SKiCHOL
1 BCEOXOIUTIOIOUOT OXOPOHH, B TOMY YHMCHI i 3a
JIOTTIOMOT OO 3aX0/IiB, III0 0OMEXYIOTh CIOHTaHHY,
HIKITMBY ¥ CYCHUIBHO HEOE3MeuHy JIOICHKY
TiSUTBHICTD, 3[aTHY MOTIPIIMTU SKICHI Ta Kilb-
KICHI XapaKTepUCTUKH LIbOTO 00’€KTa MPUPOIHU.
O3HaueHi 3axoAM MalOTh OyTH CHPSIMOBaHI Ha
3a0€3MeUeHHs] 3aXUCTY 3eMEIbHUX PECYPCIB Bij
HEraTUBHOTO (CyCHUIBHO HEOE3MEeYHOI0) aHTPO-
MIOTEHHOTO i TEXHOTEHHOTO BILTUBY, 30€PEKEHHS
POIOYOCTI IPYHTIB, IMABUIICHHS X TPOTYKTHB-
HOCTI, BUKOPUCTAHHS IIUX PECypCiB BiANOBIIHO
710 1X LIJIBOBOTO MPU3HAYEHHS, HEJOMYIIEHHS 1X
3a0pyaHEHHS, TICYBaHHS ¥ 3aCMIYEHHS IIIKIJJTH-
BUMH JIJIS1 )KUTTS 1 3110pOB’ 5 Jtonieit a00 JOBKILIA
€JIEMEHTaMH, 110 TATHE PO3BUTOK Jerpajariii-
HUX TIPOIECIB, CAMOBUIBHOTO 3aMHSITTS 3eMEb-
HUX JUISHOK 4M X YaCTHH, HE3aKOHHOTO 3aBO-
JOJIHHSA iX TPYHTOBUM MOKPHBOM, 31HCHEHHS
MPOTUIPABHUX MPABOYMHIB IIOA0 3E€MEJIbHUX
pecypciB TOIIO.

Ha 3emenbHi pecypcu SK Ha OCHOBHHM
CKJIAJTHUK JOBKLUIS, 00 €KT MpaBa 3eMENbHOI
BJIACHOCTI M CLIBCHKOTOCIIOAAPCHKOI JTisIIbHO-
CTl MOCHIIIOETHCS HETAaTUBHHUM aHTPONOTCHHUN
BIUIMB, OCOONMBO HeOe3NeuyHuil y BHUIMAIKax
ix 3a0pyaHEeHHs WIKIAJIUBUMU 3aco0amH, ICY-
BaHHS, HE3aKOHHOTO 1X BMJIYYEHHS 13 CUIbCHKO-
TOCTOAAPCHhKOTO 00iry, iX 0e3rocrnoaapchbKkoro

' Koucrurymist ~ Vkpainu:  3akoH  Ykpa-

fHn  Bim 28.06.1996 p. Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text
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tomo. HaszBani 00cTaBUHU

3YMOBWJIM BCTAHOBJICHHSA KpI/IMiHaJ'H:HO'f Bi,[[-

BUKOPUCTAHHA

MOBIJIAJILHOCTI 3a CYCHUIBHO HeOe3MeuHi BUHHI
MOCSTaHHS, U0 3aBJA0Th IIKOAY IIbOMY IIPHPO/I-
HOMY pecypcy. BrummBaroun Ha cTaH JOBKULIS
B IIJIOMY 1 CTBOPIOIOYHM €KOJIOT1YHY HEOE3IMeKy,
TaKi JisSTHHS MOPYIIYIOTh IpaBa i IHTEpecH 3eM-
JICBJIACHUKIB 1 3¢MJIEKOPUCTYBAYiB, MOTIPUIYIOThH
€KOHOMIYHI TIOKa3HUKU CIIBCHKOTO TOCTIOJAp-
CTBa 3araJioM.

OTxe, 3 OIIIAY Ha BUKIIAJICHE, METOIO TaHOT
CTaTTi € BUPOOJICHHSI T1IMOBOTO MEXaHI3My TIpa-
BOBOT'0 3aXHCTY 3€MEJbHUX PECypcCiB Bij Hera-
THBHOI aHTPOIMOTEHHOI JisSJILHOCTI Ta CYMyTHIX
MPOIIECiB, IO MPU3BOJIATH JI0 JeTPaIallii.

Bukiaa ocHOBHOro marepiaJjy. 3eMenbHi
pecypcH K CKyIHHM TOJIOBHUI €JIeMeHT Halli-
OHAJILHOTO MPHUPOAHOTO OararcTBa Ta CKJIaI0Ba
6iocepu BKIIOUAE IPYHTU Ta iHIII MPHUPOIHI
eJeMeHTH JaHAmadTy, Kl opraHigYHO OB’ sI3aH1
MIXK COOO0 1 3a0e3MeuyroTh HaleKHE (YHKIII-
OHyBaHHA ¢uopu Ta ¢ayHH, KUTTEIISUIBHOCTI
JIONMHU Ta PO3BUTKY cychiuibeTBa. JlroauHa,
SK 1 CYCHUIBCTBO B IIOMY, HE MOXYThb iCHY-
BaTH 130J1b0OBaHO Bin 3emui. CamMe BOHA BHCTY-
Ma€ OCHOBOIO 3aJIOBOJICHHS MarepiajibHUX,
JYXOBHHX Ta IHIIUX MOTPEO JIFOAUHU 1 CYCHiIb-
ctBa. OcHOBHMII 3akOH Jep)KaBH, 3Ba)Karouu
Ha BUKIIOYHO Ba)KJIMBE 3HAYCHHS 3€MJIl Y BCIX
chepax EKOHOMIKH (OCOOJIMBO B arpapHOMy
CEKTOp1) Ta MPOToJIOIIYIOYH 1i OCHOBHUM HaIlio-
HAJIBHUM 0ararCcTBOM, 3alpOBA/KYE MPH IIHOMY
IMIOEpaTUBHUN TNPHUHLIUI OCOOIMBOI OXOPOHH
IAHOTO HaAWBAXJIMBIIIOTO KOMIIOHEHTa Oloc-
depu. [lorpedy B 0coOMMBIM OXOPOHI 3eMJII SIK
OCHOBHOTO HalliOHAJILHOTO 0araTcTBa 3yMOBITIOE
0CcO0IMBICTh 1bOTO crenudigHoro o0’ekTa Ta
HOT0 CTaH.

VY Konuenuii 3araabHonep>kaBHOI IIIbOBOT
porpaMyd BUKOPHCTAHHS Ta OXOPOHU 3€Mellb,
cxBasieHoi posmopsypkeHHsM Kabinety MiHi-
cTpiB Ykpainu Big 19 ciuns 2022 p. Ne 70-p,
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KOHCTaTY€ThCs, HIO0 CyYaCHUH CTaH 3eMellb-
HUX PpEeCypcCiB MEpeBa)XKHOI YaCTHUHH YKpaiHH
MOXKHAa OXapaKTepu3yBaTU SK HamNpyKeHHI,
a MOJIEKy/I1 KPU30BUH, 3 TCHJICHIIIE€IO 0 TMOTip-
LIeHHs. 3eMeJIbHI pecypcu NPUCKOPEHUMH TEM-
MaMHU JIeTPaayIoTh, IICYIOThCS, 3a0PYIHIOIOTHCA
Ta BHUCHaXYIOTbcI. OCOOIMBO 3arpo3iIHBOIO
€ TIporpecyroua Jaerpajaiis Ta cnaj poaruocCTi
IPYHTIB — OCHOBH 0Oiocepu 1 CLIbLCHKOTOCIO-
napcekoro BupoOHUITBA. [{opiuni 30UTKH Bij
OCHOBHUX BHJIIB TPYHTOBOiI Jerpajaamii cra-
HOBIIATH Onu3bko 40-50 mupa. rpuBenb. Taka
CUTYyallil CYTTE€BO YCKIAIHIOE COIlaJIbHO-€-
KOHOMIYHHUM PO3BUTOK YKpaiHW Ta ii perioHiB
1 HETaTUBHO BIUJIMBA€ Ha JaHamadTHe Ta Oio-
JIOT1YHE PI3HOMAHITTA, 3I0pOB’S 1 YMOBHU MpO-
KMBaHHS HaceJleHHs’. Takok MOPYIIEHHS SIKiC-
HOT'O Ta KUTbKICHOTO CTaHy 3€MeJIbHUX PECYPCIB
CYTT€BO BILIMBAE 1 HA CTaH BCHOTO JIOBKIJIIA Ta,
BIJIMOBIZTHO, HA €KOJIOT1UHY Oe3neKy YKpaiHu
1 BCHOTO CBITY".

HaranpHoto  mpoOiieMol0  Cy4acHOCTI
€ nerpajanis 3emenb 1 IpyHTiB. OCHOBHMMHU
MPUYUHAMY Jerpajallii €: HEONTUMaJIbHE CITIB-
BIIHOIIEHHSI 3€MENbHUX YTifah (MJIOmy piyuti
HEOOX1JTHO CKOPOTUTHU Ha 6—8 MIIH ra); HEONTH-
MaJbHa CTPYKTypa MOCIBHUX IUIOINI, HEAOCTAT-
HBO OOIpyHTOBaHa 3eMelbHa pedopma, sKa
MIpU3BeJIa 10 MOPYIIEHHS arpOTEXHOJIOT1H 1 3HH-
KEHHS POJIIOYOCTI IPYHTIB; HEOOIIHKA peallb-
HOT 3arpo3u JeTpaJaliiHuX MpoIeciB, X HEPO-
3yMiHHS B CYCHiJIbCTBi, HE3AaTHICTh (epMepiB
1 arpoXoJiUHIIB MNIATPUMYBATH POJIIOYICTH

2 TIpo cxsanenns Konmernii 3aransHonepxaBHOT
LiJIHOBOT MPOrpaMi BUKOPUCTAHHS Ta OXOPOHH 3eMeEb:
Posnopsmxennsim KaGinery MinicTpiB Ykpainu Bix
19 ciuns 2022 p. Ne 70-p. URL: https://zakon.rada.gov.
ua/laws/show/70-2022-%D1%80#Text

3 TIpo cxBanenust Ctparerii eKOJIOri4HOI Oe3meKu
Ta ajanTarii 10 3MiHu KiiMary Ha nepiox 1o 2030 poky:
posnopsxennsaM Kabinery MinicTpiB Ykpainu Big 20
xoBTHS 2021 p. Ne 1363-p. URL: https://zakon.rada.
gov.ua/laws/show/1363-2021-%D1%80#Text
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IPYHTIB; HECTaua JOOPUB Ha OJIMH TE€KTap 3eMIIi
(HM3bKE 3aCTOCYBaHHsS OpraHiYHUX 1 MiHe-
padbHUX JOOPHUB, 3a0€3MEUCHICTh XIMIYHUMH
MEJTiOpaHTaMM), Ta, K HACHITOK — JedimuT-
Hul OanaHc 010TeHHUX €NIEMEHTIB; BiICYyTHICTh
e(peKTUBHUX MEXaHI3MIB BUKOHAHHS 3aKOHIB
PO OXOPOHY 3€Melb; BIJCYTHICTh 00’ €KTHB-
HOT I[IHU TPYHTOBUX PECYPCIB, CIPABEAIUBOTO
OTIOJIaTKYBAaHHS 1 BIAMOBIIHOTO ()OHIY KOIITIB,
HEOOXITHUX IS MIATPUMKHU POIIOYOCTI IPYH-
TiB; HEJOCTATHIN PiBEHb JECPKABHOTO YIIPaB-
JIHHSA 3€MEJIbHUMHU pPECypcaMM, BIJCYTHICTb
JIep>KaBHO1, 00JaCHUX 1 peTiOHATIBHUX MPOTpam
OXOpPOHH TPYHTIB; HE TAPMOHI30BaHUU 3 €BPO-
NEHChKUM MOHITOPUHT TPYHTOBOTO TIOKPHUBY;
HaToJIOTII0 IPYHTOBOTO MPOQIII0 Ta TeHEeTHd-
HUX TOPU3O0HTIB (epo3is 1 e uisiisi, Hepeyiib-
HEHHS TTOBEPXHEBUX TOPU3OHTIB, BiTUYyKCHHS
IPYHTY 3 (YHKLIOHYIOUYHX EKOCHUCTEeM). Aue
HaWOUIBIIT TOMMPEHUMHU BU3HAIOTHCS HACTYITHI
OPUYUHU TPUPOJHOTO Ta AHTPOIOTEHHOTO
XapakTepy — HOpYLIEHHS Oi0€HepPreTUYHOro
PEXKUMY TPYHTIB Ta €KOCHCTEM (IeBereTarlis
1 merymidikarisi TpyHTiB, TDyHTOBTOMA Ta BHC-
Ha)KEHH); MOPYIIEHHS BOJHOIO 1 XIMIYHOTO
PEXKUMIB IPYHTIB (OIyCTENIOBaHHS, 3CYBH, Celll,
BTOPUHHE 3aCOJICHHSA, TMPUPOAHA 1 BTOPHHHA
KHCIIOTHICTh, IEPEOCYIIIECHHS); 3a0pyIHEHHS Ta
XIMiYHE OTPYEHHS IPYHTIB*.

UuHHE HalllOHAJIbHE 3eMeJIbHE 3aKOHOJIaB-
CTBO pO3pI3HIE€ OKPEMO JAErpajaimiio 3eMeib
1 gerpanamito rpyHTiB. Tak, mija Aerpajaaii€ro
3eMeJIb 3aKOHOJABeIlb PO3yMi€ TMPUPOAHE abo
AQHTPOIIOTEHHE CIIPOMICHHS JaHAmAadTy, MOTip-
HIEHHS CTaHy, CKJIaay, KOPUCHUX BIACTHUBOC-
Tell 1 QyHKUIA 3eMenb Ta IHIIMX OPTraHivyHO

* Bumu, npuudHH Ta (GakTopH Jerpaia-

uii 3emenb. AHTPONOTreHHI Ta MPUPOAHI HPHUUYUHH
nerpanamii TpyHTiB Ta Ooporhba 3 Humu. URL:
https://ecolog-ua.com/news/vydy-prychyny-
ta-faktory-degradaciyi-zemel-antropogenni-ta-
pryrodni-prychyny-degradaciyi
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MOB’SI3aHUX 13 3€MJICI0 MPUPOIHUX KOMITOHEH-
TiB>. Y CBOIO uepry, nerpajailis IPYHTIB Iie
MOTIPIIEHHS KOPUCHUX BJIACTUBOCTEH Ta pojito-
YOCTI TPYHTY BHACJIIOK BIUTUBY NMPHPOIHHUX UM
aHTponioreHHux Qakropi®. ToOTo, merpanaris
3eMeNb BIJIPI3HIETHCSA BiJ JIerpajaaiii IPyHTIB
came MpeIMETOM IbOr0 HACHiAKy. SIKIo cmiB-
CTaBIATH 3€MJI1 1 IPYHTH SIK 3arajbHe 1 KOH-
KpeTHE, TO CIIBBITHOIICHHS Oy/e HACTYITHUM:
JieTpaiallis 3eMelb — IIe 3arajibHe, a Jerpaaarlis
IPYHTIB — KOHKPETHE.

OCHOBHMMHM BHJaMU Jerpajaiii IpYyHTIB,
y CBOIO Uepry, € BOJIHA Ta BITpoBa epo3ii. Bonu
MPU3BOJIATH JI0 BTPATH HAMPOIOYIIIOTO TOBEPX-
HEBOTO IIapy 3eMETbHOI MIJITHKH; 3aCOJICHHS,
OCOJIOHIFOBAHHS, TiIKUCICHHS, IMiITyKYBaHHS,
SKI TIOTIpIIyIOTh  (I3UYHI  XapaKTEPUCTUKH
IPYHTIB; pylHYBaHHSI CTPYKTYpH, YIIIJIbHEHHS,
3alUIMBAaHHS TIOBEPXHi, KiPKOyTBOPEHHS; 3HU-
KEHHS  (IUIBTPYBaJbHOI 3MaTHOCTI; BTpara
MaKpoO- Ta MIKPOEJIEMEHTIB — OCHOBHU >KUBJICHHS
POCIINH; HECTPUATINBI 3MiHU KUIBKOCTI, BUIO-
BOTO CKJaJy Ta aKTUBHOCTI MIKpOOpPTraHi3MiB
tomo. Jlerpagarist IpyHTIB Ha CUTBCHKOTOCIIO-
JApChbKUX YTISAX € HACHiJKOM HemnpaBUIbHOL
arpOTEXHIKK 1 HEPaIlOHAIbHOTO BHKOPUCTAHHS
3eMelb i€l KaTeropii, 1o, y CBOIO 4epry, mopy-
LIy€ KOMIUIEKCHY 3/aTHICTb IPYHTY JI0 CaMo3-
OepexeHHsT W camoperysinii. BaxxmuBum duH-
HUKOM JIeTpajaiii IPyHTIB € IX TEXHOTE€HHE
3a0pyaHEeHHs, 30KpemMa 3a0pyIHeHHS iX MeCTH-
IUJaMHA, BOXKUMH METaJlaMH Ta PaTiOHYyKIi-
namu (7,1 MiH ra), pi3HI BTOPUHHI INPOILECH,
CIIPUYHMHEHI MeJliopariiero (30KpemMa OCOJIOHITO-
BaHHsI, 3aCOJICHHS, MIATOTUICHHS Tomo). BHac-

JIOK JeTpajaliiHuX MPOIECIB MOTiPIIYIOThCS

> Tlpo oxopoHy 3eMenb: 3akoH YKpaiHH Bif

19.06.2003 p. Ne 962-1V. URL: https://zakon.rada.gov.
ua/laws/show/962-15/ed20030619#Text

¢ TIpo oxopoHy 3emenb: 3akoH YKpaiHU Bij

19.06.2003 p. Ne 962-IV. URL: https://zakon.rada.gov.
ua/laws/show/962-15/ed20030619#Text
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arpoOHOMIYHO BaXKJIMBI BIACTUBOCTI W €KOJIO-
riuni GyHKUIl IpyHTIB (peXuMHU TpaHchopmartii
OloreHe3y eJeMEHTIB, BOJIOTH, TEIIa, TOBITPS).
Kpim Toro, HaciiKoM aerpaaaiii IpyHTiB Big0y-
BAE€THCS MOTIPIICHHS CTaHy 1HIIUX KOMIIOHEHTIB
JIOBKULJISA, a caMe eBTpodikallis BOIOHM, 3a0py/I-
HEHHS MIATPYHTHHUX BOA, 30UTBIICHHS KOHIICH-
Tpatii B arMocdepi TeINIMYHUX ra3iB Ta iH.
[moGanpHOIO  €KOJOTIYHOK — MPOOIEMOIO
CBOTO/IHI € TIOCTiifHE 3MEHIIEHHS B TIPYyHTaX
BMICTy Tymycy. OCHOBHOIO HPUYUHOIO TaKOTO
BHUCTYIIA€ CIOXKMBAIBKUN MIJIX1J 0 3eMEIbHUX
pecypciB, HaMaraHHs SIKHaHOLUIbIIE 3 Hel B3SATH
1 sKHaiiMeHIIe 1 MOBEpHYTH. 3a CBIIUYEHHSIM
BUECHHX-KJIIMATOJIOTIB, Yepe3 KJIIMAaTU4HI 3MIHU
VYKpaiHa NepexoauTh y 30HY HAJBUCOKHUX TEM-
neparyp 1 MorogHuX KartakiaismiB. Tomy B Haii-
ommkai 3040 pokiB KpaiHi 3arpoXxye omycre-
JIFOBaHHS BEJIMKUX TEPUTOPiil. YV 3B’S3KY 3 UM
B YKpaiHi TpPUBAIOTHh 3aXOIM IIOMO MPOTHIIT
Jerpajamii 3eMenb 1 TPYHTIB, SKi MPOBOAUTHCS
y pamkax BropoBamkeHHs Llineir Cranoro Pos-
BuTKy’ Ta Kousenuii OOH mnpo 6opoTs0y
3 OmycTedroBaHHSAM®. 30Kpema, 3aTBepKe-
Huil HarmioHansHUI miiaH Ail momo 60opoThOu
3 JIerpajiali€ro 3eMelb Ta OMYCTEJIIOBAHHSIM J10
2025 poky’. CrtBopena Koopaunarmiiina pama
3 MUTaHb OOpPOTHOM 3 JIerpajialliero 3eMenb Ta
omycrenoBaHHAM. Bci 1 ¢dakropu cBiguath

7 IMim cramoro po3BUTKYy Ta Ykpaina. Harrio-
HanmbHa JmomoBigs. URL: https://www.kmu.gov.ua/
diyalnist/cili-stalogo-rozvitku-ta-ukrayina

8 Komusenmisn Opranizanii O6'equanux Harriit

po OOpOTHOY 3 OIYCTETIOBAHHAM y THUX KpaiHax, IO
MOTEPIAIOTh BiJ CepiHO3HOI MOCYyXH Ta/abo OIMyCTeNo-
BaHHSA, ocoonuBo B Adputi (IIpo npuennanns 1o Kon-
BeHuii nuB. 3akoH N 61-1V (61-15) Bixg 04.07.2002,
BBP, 2002, N 36, c¢1.267 ). URL: https://regulation.gov.
ua/documents/id193284

° TIpo 3arBepmkeHHs HallioHaNbHOTO IUIaHy [iit
110710 00pOTHOM 3 IErpaIaIliEr0 3eMEITb Ta OITy CTEIFOBAH-
HaM. Posnopsxenns Kadinety MinicTpiB Ykpainu Big
30 6epe3ns 2016 p. N 271-p. URL: https://ips.ligazakon.
net/document/view/kr1602717an=1&ed=2019 12 04

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/23

WWW.UNI-GOETTINGEN.DE/REOS



Shulha Andrii

PO HaraJibHy MoTpedy OOpPOTHOM 3 IUM SIBH-
eM yciMa MOKJIUBUMU HE TUTHKU TEXHIYHUMH,
a ¥ IOpuIUIHUME 3ac00aMu. Y TOMY YHCITi BCTa-
HOBJICHHSIM ~ BiATIOBIAAbHOCTI 3a CYCHUIBHO
IIKIJUTMB] Y CYCHIIBHO HEOe3MeuHi TisSHHS, 110
MIPU3BOIATH J0 Jerpajialii 3eMeinb 1 IPyHTIB.

Jerpanamito 3eMeb Ta IPYHTIB HaHOIIbII
JOTIYHUM PO3IMISIAATH 3 TOUYKU 30pY HACTIAKY
MEBHUX AHTPOIMOTCHHHUX Ta TPHPOIHUX IMPO-
neciB. Y mporeci 3aiHCHEHHS BUPOOHHUOI Ta
IHIIOI AiSIBHOCTI, MOB’s13aHOI 3 HEHAJEKHHUM
BHKOPUCTAHHSM 3€MeJb, HEePIJIKO CIOCTepira-
€THCSI MTOTIPIICHHS iX AKICHOTO CTaHy, 1110 TSATHE
3a 0000 Jerpaaarlito Mboro 00’ €KTa MPUPOJIH.
Herpanarisi 3eMeilb MOXJIMBAa 1 B pe3yibTari
CTUXIMHUX MPUPOIHUX IMpoLECciB. AJlie B IbOMY
BUIAJIKy MM HE TOBOPUMO IMpPO MOPYLIECHHS
HOpM TIpaBa. | sSIKIo Ha MPHUPOJIHI TPOLIECH MH
HE MOXXeMO IMOBHICTIO BITMBaTU (i 1[e € CyT-
T€BO MO3UTUBHHUM MOMEHTOM), TO aHTPOIIO-
TeHHI MPOIECH — 1€ T€, CTBOPIOETHCS JIIOMIH-
HOIO 1 I7Is1 JTIOAWHH, TOMY BOHH 0€3M0CepEeIHbO
3aJI€XaTh BiJ BOJHLOBOI IIOBEIIHKU JIFOIWHHU.
Taki mporiec MOXYTh HECTH SIK KOPUCTH ISt
TMOAWHU Ta i1 HAaBKOJTUIIHHOTO MPUPOTHOTO
CEpe/IOBHINA TaK 1 HEKOPUCTh, HEOE3MEeKy s
JTIOMUHYU 1 JOBKULIL. B ocTaHHBOMY BUTIAAKY
MU MMOBUHHI TOBOPUTH MPO 3aCTOCYBAHHS 3aCO-
01B PaBOBOTO BILJIMBY HAa BUHHUX Y ILOMY 0C10
4yepe3 3aCTOCYBaHHS 10 HUX Pi3HOTO BH]Y FOPH-
IUYHOI BIAIIOBITAJILHOCTI.

Jlerpanartist 3eMelb SIK pe3yJbTar iX HEeHa-
JIeKHOTO 1 HaBiTh HEOE3MEYHOTO BUKOPUCTAHHS
CHOTOJIHI Ma€ 3HaYHE MOIMMUpeHHs B cBiTi. [Ipa-
BOBa perylaMeHTallisl BITHOCHH, TIOB’SI3aHUX
3 UMM HETaTUBHUM SIBHUINEM, 3A1HCHIOETHCS
TOJIOBHUM UYMHOM 3a JIBOMa HampsMKaMmH: Ipa-
BOBEe 3a0e3MeveHHsl 3amoOiraHHs Aerpajamii
3eMelb Ta MPaBOBi 3acaiy MOJOJIAHHS Ta IPOTH-
il 11 HaciaKiB.

Sxmo  po3misaaTu

BUIH FOPUINYIHOL

BIIMOBIAIBHOCTI, SK OAHY 3 KOMIIOHEHTIB
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MO/IOJIaHHS Ta MPOTHUIT HETATUBHUX HACTIJIKIB
JUTS 3eMENIbHUX PecypciB y BUITISLAL iX jerpaja-
111, To HaHO1IBII 11HOBUM € 3aCTOCYBaHHS 3aCO-
01B KpMMIHAJILHO-NIPAaBOBOTO BIUIMBY Ha 0cCi0
BUHHUX y HACTaHHI 03HAYE€HOTO HACIIJIKy. X04a
Tpeba 3a3HaYMTH, 110 HA TETIEPINTHINA Yac OKpIM
KpUMIHAJIBHOI 1€ ICHy€ ¥ aAMiHICTpaTUBHA
BiJIOBIAAJIbHICTh 32 MOPYUICHHS 3€MEIbHOTO
3aKOHOJ/IaBCTBAa B YACTHHI MOPYIICHHS SIKICHUX
MOKAa3HUKIB 3€MeNIb Ta IPYHTIB (CT.cT. 52, 53,
53-3 Kogekcy YkpaiHu Nmpo aaMiHICTpaTUBHI
npaBomnopymeHHs)'’.  Ane
BCTAHOBIIIOETHCS

aIMiHICTpaTHBHA
BIJIIIOBIIAJIBHICTE JIUIIIE
3a TOCSATaHHS HAa 3€MENIbHI PecypcH, [Ki He
NOTSMIN 32 COO0I0 HACTaHHS SIKUXOCh HaCTiA-
KiB y TOMY YHCIIi JAerpajaiiio rpyHTiB. Binxmo-
BiJIHO, HE MOXKHA PO3IVISIATH LIeH BU]I FOPUINY-
HOT BIAMOBIAQJIBHOCTI Y BUMAAKY MOTIpUICHHS
SKICHOTO CTaHy 3eMeJb 1 IPyHTOBOTO MOKPHBY,
110 MOTAMIO iX Aerpaainito. B npomy BUmanky
MaeMO 3aCTOCOBYBAaTH BiJIMOBIIHI KpUMiHAaJb-
HO-TIPaBOBI MPUITUCH.

Uunaum KpumiHanbHUM KOJIEKCOM YKpa-
iHM TakoX mepemdadyeHi HOPMH, IO 3a00po-
HSIOTh CYCHUIBHO HEOE3IeYHi MisiHHS, SKUMU
3aMOJIIOETHCS  IIKO/Ia 3E€MEIbHUM pPecypcam.
3okpema, e yactuau 1 1 2 cr. 197-1 «Camo-
BUTbHE 3alHATTS 3€MEJbHOI MIISHKHA Ta CaMo-
BUIbHE OYIIBHUIITBOY, CTATTi 239 «3abpyaHeHHs
abo mcyBaHHa 3emenby, 239-1 «Hesakonne
3aBOJIOAIHHS TPYHTOBUM IMOKPUBOM (TTOBEpXHE-
BHUM IIapoM) 3emenby, 239-2 «He3akoHHe 3aBo-
JIOMIHHS 3eMJIIMH BOTHOTO (hOHITY B 0COONMBO
BEIMKUX po3mipax», 254 «besrocnogapcrke
BUKOPHUCTAHHS 3eMeNb». [CHYIOTh TaKOX 1HIII
KPUMiHaJBHO-TIPABOB1 3a00pOHH, IKHMHU TIEPe-
OauacThCsl  BIAMOBIAAIBHICTE 3a MOCITAHHSA
SK Ha JOBKULIS B IUJIOMY, TaK 1 Ha 3€MEJIbHI
pecypen,

30KpeMa, JdKHMMH OIOCCPCAKOBAHO

10 Koneke Ykpainu mpo aaqMiHicTpaTuBHi mpaBoropy-
meHHs: 3akoH Ykpainm Bix 07.12.1984 p. 8073-X. URL:
https://zakon.rada.gov.ua/laws/show/80731-10#Text
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MOPYUIYIOTBCSl BITHOCHMHH Y c¢epi OXOpOHH,
palioHaJIbHOTO BUKOPUCTAHHS M BIATBOPEHHSIM
3eMENbHUX PEeCYpCiB (HAPHUKIAA, 1€ 3JIOYHHH,
BIJIMOBIAANIGHICT 32 SKI IependadyeHo crat-
M 236 «[lopyiieHHs npaBUiI €KOJIOTTUHOL
oe3mnekn», 237 «HeBKHUTTA 3aX0miB IIOAO JIIK-
BiJIallii HACIIAKIB €KOJIOTIYHOTO 3a0pyIHEHHS»,
240 «ITopyuieHHs mpaBui OXOPOHU 200 BUKOPH-
CTaHHS HaJp, HE3aKOHHE BHUJOOYBaHHS KOPHC-
HHUX KONAJIMH», 252 «YMHCHE 3HHUIICHHS a0o0
MOILIKO/KEHHS TEPUTOPIii, B3ATUX MiJ OXOPOHY
JepKaBu, Ta 00’ €KTIB MPUPOTHO-3AMOBITHOTO
¢douay» Ta iH.)". UnHHE 3aKOHOABCTBO MICTHTD
TAKOXK 1HIII CKJIaJy KPUMIHAIBHUX MPABOIOPY-
IIeHb, PO3MIIEH] B IHIIUX po3aiiax OcoOmmBoi
gactuan KK, ne ¢irypyrors 3emensHi pecypcu
SK MIPEIMET CKJIay MPaBONOPYIIECHHS.

Ane 3 yCiX ICHYIOUYHUX CKJIAJIB KpUMIHAIb-
HUX TPaBOMOPYLICHb MO)XKHA BHUIUINTH JIMIIE
JEK1JbKa, 10 TaK YM 1HAKIIE MOXKYTh IPU3BECTU
JI0 TAKOTO HACTIKY SIK Jerpajallisi IpyHTOBOTO
MOKpUBY 3eMenbHOl AinsHKU. Lle 3a0pynHeHHs
a6o ncyBanHs 3eMenb (cT. 239 KK) ta Gesroc-
nojgapcbke BUkopucTaHHs 3emensb (cT. 254 KK).
Ha3Bani ckiaau KpuMiHaJIbHUX IPABONIOPYIICHb
B SIKOCTI 0€3MocepeIHhOT0 CYyCIIBHO HeOe3mey-
HOTO HACJIJIKy MOXXE€ MaTH M Jierpajaliio IpyH-
TOBOTO TIOKPUBY 3€MEJbHOI NIISHKH. Y CBOIO
4epry, orocepeIKOBaHUM TaKHil HACTIIOK MOXe
OyTH TPUCYTHIH y HACTYyNHHX CKJIanax KpH-
MIHQJIBHUX IPABOMNOPYIIEHb: HEBKUTTA 3axo0-
B I0omo JIKBifamii HACHIAKIB €KOJIOTTYHOTO
3a0pynueHHs (ct. 237 KK), He3akoHHE 3aBo-
JIOAIHHS TPYHTOBUM IOKPUBOM (IIOBEPXHEBUM
mapoM) 3emedsb (cT. 239-1 KK), nezakonHe 3aBo-
JOMIHHS 3eMJISIMH BOJHOTO (DOHIy B 0COOJIMBO
BeNMMKHX po3Mipax (cT. 239-2 KK), nopymeHHs
MpaBWJI OXOPOHM ab0 BHUKOPHUCTAHHSA HaJp,
HE3aKOHHE BHUI00YBaHHS KOPHCHUX KOTAJHH

! Kpuminansauit kogeke Ykpainu: 3akoH YkpaiHu
Big 05.04.2001 p. Ne 2341-II1. URL.: https://zakon.rada.
gov.ua/laws/show/2341-14#Text
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(ct. 240 KK), He3akoHHe BUAOOyBaHHS, 30YT,
npundaHHs, Tepenada, NMEpecHSaHHsS, IMepeBe-
3eHHs, nepepobOka OypmtuHy (cT. 240-1 KK),
3HUIICHHS 200 MOMIKO/KEHHS 00’ €KTIB POCIIHH-
Horo cBiTy (cT. 245 KK), He3akoHHa mopyOka
a00 HE3aKOHHE TepeBe3eHHs, 30epiranHs, 30yT
micy (ct. 246 KK), ymuche 3HMIIeHHS abo
MOIIKO/DKEHHST TEPUTOPIH, B3ATUX MiJ OXOPOHY
Jep’KaBU, Ta OO0 €KTIB MPHUPOIHO-3aII0BITHOTO
dormy (ct. 252 KK). Lli HOpMH MOXKHa BBakKaTu
CIeliaJIbHUMH T10 BIIHOIIEHHIO 0 HOPM 3aKpi-
wieHux y crarrsax 239 ta 254 KK.
Jerpajamii

3a0es3revye MUISIXOM TOKJIJaHHS BiAMOBITHUX

3ano0iranus 3aKOHOABEIb
000B’sI3KIB Ha BJIIACHUKIB 3€MEJIbHUX JIIJISTHOK Ta
3emyiekopucTyBadiB (crarti 91, 96 3emenbHOrO
xojekcy Vkpainu)'2. Mnerbcs, 30kpema, IIpo
000B’s13KkH: 3a0e3revuyBaTH BUKOPUCTAHHS 3eMITi
3a IUTbOBUM TIPHU3HAYCHHSM Ta 32 CBIll paXyHOK
NpUBOANTH 1i y MONEpeAHid cTaH y pasi Hesza-
KOHHOI1 3MIHH ii penbedy, 32 BUHATKOM BHUIIAIKIB
HE3aKOHHOI 3MiHM pesbedy HE BIACHHKOM TaKOi
3eMeNbHOT TUISTHKY; AOIEP>KYBaTHCS BUMOT 3aKO-
HOZIABCTBA PO OXOPOHY JTOBKUIJIS; MiIBUIIYBaTH
POMIOYICTh TPYHTIB Ta 30epirarv iHII KOPHUCHI
BJIACTMBOCTI 3€MJIi; 30epiratu reofe3udHi 3HaKH,
NPOTHUEPO31HHI CIIOPYIU, MEPEXK] 3POIIYBATLHUX
1 OCyIIyBaJbHHUX CUCTeM ToIo. [IpoTe HeBHKO-
HaHHS Ha3BaHUX OOOB’S3KIB HISIKUX HEraTHB-
HUX HACNIJIKIB JUIsI HOCIIB 3€MENbHHUX TpaB 3a
co0010 He TArHe. AJle SKIIO 11l HACTIKH PO3IIIs-
JIaTy B SIKOCTI TaKUX, 1[0 CTBOPIOIOTH CYCHUIbHY
HeOe3ImeKn I JIIoAci Ta JIOBKLLISA, TO MAaeMO
TOBOPUTH TPO OO0 ’€KTUBHY CTOPOHY BiZNOBIJI-
HUX KpPUMIHAJBHUX I[PAaBOMOPYIIEHb, 30KpeMa,
3a0pyaHEeHHS a00 MCYBaHHS 3eMelbh a00 kK 0e3ro-
CHOapChKe BUKOPUCTAHHS 3€Meb.

Cepen
JiB TIOMIEPEIKCHHS Jerpajaiii 3eMeib CIija

3aMmo0IKHUX  TPABOBUX  3aXO0-

12 3emenpHuit KoJeKke Ykpainu: 3akoH YKpaiHu Bif
25.10.2001 p. Ne 2768-II1 . URL: https://zakon.rada.
gov.ua/laws/show/2768-14#Text
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BHOKPEMITIOBATA HOPMYBAHHS B TaTy31 OXOPOHU
3eMeNb Ta BIITBOPEHHS POIIOYOCTI IPYHTIB.
Take HOpMyBaHHS 3IMCHIOETHCS, SIK BHUILIABAE
31 3micty cT. 165 3K Vkpainu, 3 meroro 3abe3re-
YEeHHs €KOJIOT1UHOI 1 CaHITapHO-TIrl€HIYHOI Oe3-
MEeKU TPOMAJISIH NUIIXOM NPUUAHATTS BiIIOBII-
HUX HOPMAaTHUBIB, SKi BA3HAYAIOTh BUMOTH 1070
SIKOCT1 3€Mellb, JOIYCTUMOTO aHTPOIOT€HHOTO
HaBaHTAXXCHHS Ha IPYHTH Ta OKpPEeMi TEpPHUTOPIi,
JIOMyCTUMOTO  CUTBCHKOTOCTIOIAPCHKOTO  OCBO-
€HHSI 3€MEJIb TOIIO.

VY cknaai Takux HOPMATHBIB, 3TAHO 31 CT. 34
3akony Ykpainu «IIpo oxopoHny 3emensb», camo-
CTiliHE MiCIle 3aiiMalOTh MOKAa3HUKH AeTpajarii
3eMeNb Ta IPYHTIB, SIKI CTOCYIOTbCS I'PAaHUYHO
JIOMTyCTUMOTO TIOTIPIIEHHS CTaHy 1 BIACTHBOC-
Tel 3eMeNIbHUX PEeCcypciB BHACIIOK aHTPOIO-
TCHHOTO BIUIMBY Ta HETAaTUBHUX MPHPOTHUX
SIBUIII, @ TAKO’K HOPMATHUBU 1HTEHCUBHOCT1 BHKO-
PUCTaHHS 3eMelb CUTLCHKOTOCTIOAPCHKOTO MPH-
3HayeHHs . Takl MOKa3HWUKW MAOTh CKJIAAATH
OCHOBY JUIsI 3/IIHCHEHHS JIEPKABHOTO KOHTPOIIIO
32 BUKOPUCTAHHIM CLIbCHKOTOCIOIAPCHKOT TeX-
HIKH B arpapHOMY BUPOOHHUIITB1, TUTOMHUIA THUCK
XOJIOBUX YaCTHH SKOi MPU3BOAUTH JO HAIMIp-
HOTO YIIUIbHEHHS TpyHTY. llpu BcTaHOBIEHHI
MOKa3HUKIB  IHTEHCHUBHOCTI  BHUKOPHCTAHHSA
3eMeNb CLIbCHKOTOCIIONAPCHKOTO MPU3HAYCHHS
MOBUHHI BHU3HAYATUCS CUILCHKOTOCIIOAAPCHKI
KYJIBTYpH, TEXHOJIOT1I Ta OKpeMi arpoTeXHIYHi
oreparii moao iX BUPOIIYBaHHSA 3 TUM, 00
YITKO BU3HAYUTU 3a00pOHH Ta OOMEKECHHS.

OTXe HOpPMAaTUBU TIOKa3HUKIB Jerpaja-
ii 3eMenb MarTh 3a0e3rmedyBaTH 3amo0iraHHs
MOTIPIICHHIO iX CTaHy Ta BHUCTymaru edek-
TUBHUM I1HCTPYMEHTOM Yy HpoLecl 3A1HCHEHHA
JIEP’KaBHOTO KOHTPOIO 32 BUKOPUCTAHHSIM Ta
OXOpOHOI0 3eMenb. Po3poOka Ta 3aTBepKEeHHS
MPABOBOTO MEXaHI3My peami3ailii 3a3HaueHUX

3 TIpo oxopoHy 3eMelb: 3akoH YKpaiHd Bil
19.06.2003 p. Ne 962-IV. URL: https://zakon.rada.gov.
ua/laws/show/962-15/ed20030619#Text
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MOKAa3HMUKIB JIerpajamii 3eMelb CHpUATHME
CBOTO poay 6ap’epy, sIKuil He MOBUHHI HOPYILLY-
BaTH HOCI 3€MEIbHUX TpaB (3eMJICBIACHUKH
1 3emsiekopuctyBadi). Lle cTBoproBaTHMe MOX-
JIMBOCTI HE IOBOIUTH 3€MeJbHI peCypcH J0 Kpu-
TUYHOTO CTaHy, B SIKOMY BOHHM 3apa3 rnepeodyBa-
I0Th, a 3a0e3meuyBajoch Ou ix 30epexeHHs Ta
MOJIMIICHHS X SIKICHOTO CTaHy.

3a3Ha4MMo, 1110 JIeTpajallis 3eMeNb — 1€ He
OHOMOMEHTHA TIO/is, MOTIPIIEHHA SKICHOTO
CTaHy 3eMefib, a 3a3BHuail BifOyBaeTbCs uepes
neBHuM npomixok yacy. Tak, ct. 211 3K go nopy-
IIEHb 3E€MEJIbHOTO 3aKOHOAABCTBA BIIHOCHUTD,
MOMDK 1HILIOTO, TICYBaHHS CLIBCHKOTOCIONAP-
CBKHX YTi[b Ta IHIIUX 3€Mellb, X 3a0pyIHEHHS
XIMIYHUMH Ta PpaJiOaKTUBHUMHU PEUYOBUHAMHM
1 CTIYHUMH BOJIaMH, 3aCMIYEHHSI IPOMUCIIOBUMH,
NoOyTOBUMH Ta IHIIMMH BiJXOAaMH, IO BiAIO-
BiJla€ CyCHUJIbHO HEOE3MEeYHOMY AiSIHHIO OIUCa-
HoMmy y aucno3uilii cT. 239 KK. A momo 6e3roc-
MOJIAPCHKOTO BUKOPHUCTaHHS 3eMenb (cT. 254
KK), To BoHO (pakTHYHO 3aBXKAU TSATHE 32 COO0K0
MOTIPIIEHHS SKICHOTO CTaHy 3€MJIl Y BUIVISI 1i
nerpanaii. Tomy MoxxHa BHOyIyBaTH HacCTYTIHY
YMOBHY CTPYKTYypy 0O’€KTHBHOI CTOPOHHU KpH-
MIHAJIbHUX  MPABOMOPYLIEHb  MOTEHUIHHUM
HACJIIJIKOM SIKMX € JIerpajalfisi TPyHTOBOTO
MOKPUBY 3€MeJlb: CyCHIbHO HEOe3MeUHEe TiSTHHS
y BUINISAL 3a0pyHEHHS! a00 NCYBaHHS 3€Mellb,
I0 CIPUYHMHUIIO TSOKKI HACHIIKU — Jerpaja-
I[I0 TPYHTOBOTO MOKPHUBY 3€MENIbHOI JIJISHKU;
Oe3rocroapcbke BUKOPHCTAHHS 3€MEllb, IO
CIPUYMHWIIO TPUBAJIE 3HIKEHHS a00 BTpaTy iX
POIIOUOCTI1, BUBEJCHHS 3€MEIb 3 CLIILCHKOTOCIIO-
JapChKOTO 000pOTY, 3MUBAHHS TYMYCHOTO HIapY,
HOPYIICHHS! CTPYKTYpHU IPYHTY — CIPUYUHEHHS
IHIIUX TSDKKUX HACHIJKIB Y BUIVISAII JAeTpajarii
IPYHTOBOI'O NOKPUBY 3€MEJIbHOI IIISHKU. AJe
OpyU IOMY, HArojocumo, Tpeda BUPILIYBaTH
npoOsieMy BU3HAUEHHS Ta BHpaxyBaHHS I[OTO
HACJIIJIKY JIUIs1 00’ €KTUBHOTO 3aCTOCYBAHHS Y ITpa-
BOOXOPOHHIH AisTIBHOCTI BIJNOBITHUX OpPTaHiB.
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CaMOCTIHHUM 1 IEPCIIEKTUBHUM HAIPSIMOM ITpa-
BOBOTO 3a0e3medyeHHs 3amo0iraHHsa aerpajaaiii
3eMelb Ta 30epeKEeHHS SKICHOTO CTaHy 3eMelb-
HUX PECypciB BHCTYIA€ 3aKOHOJABUE 3aIpo-
Ba/DKCHHS IMPABOBOTO MEXaHi3My HOPMYBaHHS
SAKICHOTO CTaHy 3eMelb.

BucHoBku. TakuM 4MHOM MOXKHA 3a3Ha-
yuTH HacTtymHe. [lo-mepie, AerpagoBaHUMHU
3eMJISIMU BU3HAIOTHCS 3€MeJIbH1 TIISHKH 3 €PO-
JOBAaHUMHU, TIEPE3BOIIOKECHUMH 3 T1IBUIIICHOIO
KHUCJIOTHICTIO a00 3acoJIeHICTIO, 3a0pyaHEeHi
XIMIYHUMH PEYOBHMHAMH T[PYHTAMH TOMLIO.
OTxe 710 TOro yacy, MOKH 3eMeJbHa IUITHKA He
Oy/e BU3HAHA JIeTPaJ0BaHOI0, HisIKI HETaTUBHI
MPaBOB1 HACIIJKH JIJI1 KOPUCTYBada 3eMeJIbHOL
JIJSTHKY 9¥ BIIACHUKA HE HAcTawTh. [lo-npyre,
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CHUCTEMHUU aHAaJI13 YUHHOTO 36MJICOXOPOHHOTO
y TOMY YHCJIi KpUMIHAJIBbHOTO 3aKOHOJ/IaBCTBA,
CBITYUTH 110 BOHO MOTPEOYE SIK HAUIIIBUIIIOTO
BIOCKOHAJIEHHS B YaCTHUHI BU3HAHHA B SIKOCTI
CyCHINIbHO He0e3MeYHOTO HACTIAKY Aerpaaarii
MMOBEPXHEBOTO IPYHTOBOTO TOKPHBY 3€MEJb-
HO1 minsHku. [lo-Tpere, misi BU3HAYCHHS Ta
BUPAXOBYBaHHS BHUINEO3HAUCHOTO HACIIIKY
BOauaeThCs 3a HEOOX1HE 3aKOHOAaBYE 3aMMpPO-
BaJDKEHHSI PABOBOTO MEXaHi3My HOPMYBaHHS
AKICHOTO cTaHy 3emenb. lle, Hacammepen,
MOB’513aHO 3 BIAJAJICHICTIO JeTpajaalii IpyH-
TOBOTO MOKPHUBY SIK CYCHIJIbHO HEOE3MEeYHOTO
HACJIIJKY BiJl CYCHiJbHO HEOE3MEUHOTO AisTHHS
CIIPSIMOBAHOTO Ha MOTIPIIEHHS SKICHOTO CTaHy
IPYHTIB.
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