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Ukraine

In diesem Beitrag werden die Voraussetzungen der Ersitzung im Zivilrecht analysiert, so der Inhalt
des subjektiven Rechts auf die eigentlich rechtswidrige Erlangung des Eigentums aufgrund der Er-
sitzung iiber einen bestimmten Zeitraum und die Beziehung zur zeitlichen Dimension des Rechts
des Eigentiimers, die Sache aus der fremden Nutzung herauszuverlangen. Dabei geht es um die Be-
ziehungen zwischen dem Ablauf der Fristen fiir die Ersitzung und fiir die Klage sowie die Folgen
des Ablaufs dieser Fristen. Auf der Grundlage der Analyse des Inhalts und der Fristenberechnungen
werden deren Unterschiede und spezifische Eigenschaften bestimmt. Die Ersitzung als zivilrechtli-
ches Institut wurde von ihrer Einflihrung im rémischen Recht bis heute untersucht. Dabei zeigt sich,
dass die Grundlagen der Ersitzung von fremdem Eigentum bis heute unveréndert sind: Ununterbro-
chene Nutzung, die Offenheit der Nutzung und der Einfluss der Fristen.

In dem Beitrag werden die verschiedenen Arten der Ersitzung qualifiziert — durch gutgldubige Nut-
zung von Eigentum, oder in dem Fall, wenn eine Sache, deren Nutzung vertraglich eingerdaumt
wurde, nach der vereinbarten Zeit nicht dem Eigentiimer zuriickgegeben wurde. Dabei sind die un-
einheitliche Regelungen der Fristberechnungen bei der Ersitzung hervorzuheben: Im ersten Fall be-
ginnt der Fristlauf von dem Zeitpunkt an, in dem die Verfiigung iiber die Sache eintritt, im zweiten
von dem Moment an, in dem die Klagefristen flir den Eigentumsherausgabeanspruch abgelaufen ist.
Die zweite Variante wird kritisch gesehen hinsichtlich der rechtlichen Unklarheit fiir den Eigentii-
mer iiber den Fristverlauf, unversténdlich ist auch sein Recht und seine Moglichkeiten zum Schutz
seines Eigentums. Als Ergebnis werden Anderungen im geltenden Recht iiber die Ersitzung vorge-
schlagen: In ausnahmslos allen Fillen muss die Frist mit der Verfiigung iiber die Sache beginnen
und die Besonderheiten der unterschiedlichen Verfiigungsarten miissen durch unterschiedliche Zeit-

anforderungen an die Ersitzung geregelt werden.
Teopemuuni numanna HadyeaibHoi 0a8HOCMI y it 63A€MO038 °A3KY 3 0ABHICHIIO NO308HOI0
I'yuean Ilempo /Imumposuu,

KaHouoam 1opuoudHux Hayx,

3acnyacenuii opucm Yrpainu
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Ykpaina

[IpaBoBuii IHCTUTYT HaOyBaJbHOI
JTABHOCTI HE € HOBHUM, BiH OyB BIJJOMHM 3/1aBHA.
IcTopruHO BiH XapaKkTepu3yBaBCs CaMOCTIHHUM i
HE3aJe)KHUM BOJIOJIIHHSM <«SIK Ha TpaBi MOBHOL
BIIACHOCTI», IO BHUKIIOYAE SK MOXKIUBICTh
BUHArOpOJIN «TOKYMEHTAJILHOMY» BIIACHUKY, TaK
1 IpaBO OCTAaHHBHOTO Ha BiAIOpaHHS MalHA IMiCIA
CILTHBY MO30BHOI 1aBHOCTI." AJDKe 3a Oy/Ib-SKHX
00CTaBHH y pa3i MoYaTKy HaOyBaJIbHOT'O CTPOKY
JABHICHHUH BOJIOJIAp HE MPOCTO (PI3UYHO yTPUMYE
pid. OCKUIBKM TMBUIBHO-TIPABOBUU CTPOK €
HEBiJl’EMHOIO CKJIAJIOBOIO 3MICTy CYO’ €KTHBHOTO
npaBa, oco0a MpoTAroM HaOyBaJbHOI JABHOCTI
peanizye CBO€ TpaBO Ha OE3TUTYJbHE JIaBHICHE
BOJIOMIHHA. Takuii mporec HE MOYKHa BBaXKATH
(bakTHIHUM CTaHOM, e Cy0’€KTUBHE
MaTepiajibHe MpaBo, sIKE Ma€ KOHKPETHUH 00cHT,
00OMEXKEHE CTPOKOM 1 37]aTHE 10 SaXI/ICTy.2
[IpoGnemaTuka, TOB’si3aHa 3 TIPABOBUM
CTaTycoOM JaBHICHOTO BOJIOJIHHS Ta
KOPUCTYBaHHS MallHOM, BioOpakeHa y Mparsix
. I. Meiiepa, I'. @. lllepmieneBnya,
K. I. CkioBcrKOTO, B. A. PaxminoBuua,
. B. Jlopenma, B. L. llikana Ta inmux. Pasom 3
TUM, TIONPU YHCICHHI MyOmiKamii, €IMHOTO
MIX0My M0 IOPUAUYHOTO OG(OPMIICHHS ITUX

BIJIHOCHH HE HampaipoBaHo. Hapasi BiACyTHi#

! ByroBckuit A. H. JIaBHOCTh M FOpHIUYECKHE JTUTA
// BecTHuk mpaBa u HoTapuata. — 1909. — Ne 2. — C. 1-2.

2 lamxues I'. A. O cyObEKTUBHOM MMYILICCTBCHHOM
npaBe J0OpPOCOBECTHOTO Biajenbna. // AKTyalbHbIE
mpoOJeMbl HAyKH W MPAaKTHKH KOMMEPYECKOro IpaBa.
COopHuk Hay4HBIX craredl. — M.: Bonrepe Kiysep, 2005.
—Bpim. 5. - C. 269-278.
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HaJIOKHUN iXHIM aHami3 3 TEMIOPaJbHOI TOYKU
3opy. IleBHOI TUIyTaHMHHM J0JA€ HEYITKICTh
Cy4yaCHOTO0  UMBUIBHOTO  3aKOHOJABCTBAa  Ta
HEOJIHO3HAYHICTh MPAaBO3aCTOCOBHUX MIAXOMIB y
JMOCTiKyBaHid 1apuHi. BigcyTHe oIHO3HAYHE
pPO3yMiHHSI JTOOPOCOBICHOCTI HAOYTTS YY»KOTO
MaiiHa, MOMEHTY, BiJl SKOTO JOOPOCOBICHICTH
BUHUKAE Ta TPUBAJIOCTI 11 KBaTi(iKyIOUnX O3HAK,
IOPUJIMYHOTO B3a€MO3B’SI3KY MDK mepeliramu
HaO0yBaJIBHOI Ta MMO30BHOI JJABHOCTEH.

Biarak, metoro naHoi mpartii € 3’siCyBaHHS
NUTAaHHS TPO BPETYIIOBAHHSA Y UYHUHHOMY
3aKOHOJIABCTBI YKpaiHM MOPSIKY BCTAHOBJICHHS
Ta  CTPOKIB  JABHICHOTO  BOJIOJIHHA  Ta
KOPUCTYBaHHSl YYXKOIO0 pIY4l0, a TakKkoX Ipo
BOJIOJIIHHS.

paBoBi HACI KA TaKoro

[IpenmeroM  nmoCHiKEHHS €  ICHYIOYHA
HOpPMaTHBHUI MaTepiall Ta CyaoBa NpaKTHKa, a
TaKOX  JOKTPUHAIbHI  HalpamioBaHHSI Y
KOMEHTOBAHIH apuHi.

ComianpHa  3HAUMMICTH  TpaBa, sKe
TPUBAJINI YaC HE BUKOPHCTOBYETHCS 3 OTJISAY HA
HeOakaHHS YU  HEMOXJIMBICTH  peami3artii
BIpUTEJEM CBOiX IOBHOBaXEHb, Ta, HABIIAKH,
JOCUTh  JOBI'€ KOPUCTYBAaHHSI  OOPKHUKOM
MaiiHOM, BCYIEped 3aKOHY Ta UYyKOMY IIpaBy,
3l1aBHA TIPUBEpPTAIM YBary JIOCIHIIHUKIB. BoHu
po3yminu, 1mo (akTop Yacy HE MOXE He
BpaxoByBaTHCA Tpu MOOYIOBI BiJIOBITHOTO
IOpUJIMYHOTO ~ MeXaHi3My. BtiM, y pi3Hi

ICTOpHYHI ~ TIepioAM  TpaBO3rallyBaJibHE  Ta
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MPABOBCTAHOBIIIOIOUE 3HAYCHHS TEMIOPATbHUX
MaTepiaibHO-IPAaBOBUX  IHCTUTYTIB Ta  IXHSA
B32€MOIIOB’SI3aHICTh MAJIM JalIeKO HE OJJHO3HAUHI
(daxoBi Ta HOpMaTHBHI iHTepmperamii. Tox,
aOCOJIIOTHO OYIKYBaHOK Ta TPAKTUYHOIO 3a
Takux oOcTaBUH Oyna jeriTumanis (HaKTHIHOTO
BOJIOAIHHS Y SIKHICH CTIOCIO. 3 TNIMHOM 0araThox
eroX CTaJ0 OYEBUIHUM, IO JAOCSITTH CYCIIIBHO
0a)XaHOTO pe3yNbTaTy MOJKHA JIMIIE 3aBISKU
3a[liTHHIO TEMIIOPATbHUX YUHHHKIB. DaKTUIHO
Oy/no 3ampoBaKEHE MPABHIO MPO OTPUMAHHS
MpaBa BJACHOCTI Ha 4YyXYy pid y pe3yabTarTi
CIUTMBY BCTAHOBJICHOTO TIEPIONYy HAJICKHOTO
BOJIOAIHHA Hero. Tak, BIAMNOBIZHO A0 3aKOHIB
JIBaHaauaTH TaOIUIb 32 HAOYBAIBHOIO TABHICTIO
(usucapio) pyxoma pid mepexoausia y BIaCHICTb
Michs CIUIMBY OJHOTO POKY BOJIOMIHHS, a
HepyXxoMa — Iicas JBOX pokiB. Ilpu mpomy
HEOOXiTHUM OYyJI0 JOTPUMAaHHS 1€ HU3KH YMOB:
pily He TmoBMHHA Oyna OyTH BKpPaJCHOIO,
BUMarajacs J10O0pOCOBICHICTh BOJIOMIHHS, CTPOK
JABHOCTI TIOBHHEH OYB TEKTHU 6e3nepepBH0.3
HabGyrrs mpaBa omHuM Cy0’€KTOM  dYepes
JABHICTh  BOJIOAIHHA  (usucapio), O3Ha4ajuo
OJTHOYACHO 1 BTpaTy I[LOTO X MpaBa iHIIMM. AJe
MOMEHT TaKOro IepexoAy BHU3HAYaBCS BKE HE
9acoM 3aKiHYEHHS [MO30BHOTO IOMAaraHHs, a came
CIUTMBOM  HaOyBaJbHOTO CTPOKY  OKYyMaIlii.
[HmMMEU cioBamu, B LIMBLIFHOMY 3aKOHOJIABCTBI
MOYaB 3aCTOCOBYBATHUCS MaTepialbHO-TIPaBOBUI

iHCTUTYT HaOyBaJbHOI JABHOCTI.

? [laMATHUKY PUMCKOT0 mpaBa: 3akons! XII TaGmui.
WNucturyunu Tas. Jurectsl FOctunmana. — M.: 3epuaio,
1997, - 608 c.
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B mopganemomy mexaHi3m HaOyTTs mpaBa
BJIACHOCTI BHACIHIJOK TPHUBAJIOrO BOJOJIHHS
Yy)KUM MAifHOM PO3BUBABCS MOPSJ 3 POSBUTKOM
CyCMUIBHUX BIMHOCHMH. 30KpemMa y cT. 9
[IckoBChKOi  CyaHOI TpaMOTH —  TPaBOBIH
mam’satmi XIV- XV cromTrs — JaBHICHAM
BU3HAETHCS TaKe BOJOJIHHSAM, KOTPE BHUKIIOYAE
CTOPOHHIM BIJIUB 1 BHUpPaXaeTbcs B 00poOIi
3emiti, 200 Take, y SIKOMY YITKO MPOCTEXKYEThCS
OakaHHs BOJIOJIapa HAOyBaTH 3eMEbHY AUITHKY
y BIacHicTh. Jl0 YMOB J[JaBHOCTI BOJIOMiIHHS
BITHOCHUTB:

['pamota HETIePEPBHICTb,

0e33anepeyuHiCTh,BIAKPUTICT, ~ BOJIOAIHHSA,  a
TAKOX HAsBHICTH CTpOKy (4 a6o 5 pokis).*
HactynmHuii mocTynm  COLIamkHOTO — MPOrpecy
CYIIPOBOKYBaBCS PO3LIMPEHHIM chepu
3aCTOCYBaHHS JaBHICHOTO HAOYBHOTO 1HCTUTYTY
Ta cTabimizaiiero noro IOpUIUYHOTO
HopMmyBaHHs. Tak y IloBHOMY 3BOIi 3aKoOHIB
Pociticbkoi iMmepii, 1o OyB BUAAHUI HA TTOYATKY
XX CTOMITTS JaBHICHUM BOJIOJIHHSM (3€MCHKOO
JABHICTIO) BU3HABAJIOCS CIIOKiiiHe, Oe33amepedHe
1oro 3IIACHEHHS POTATOM 3aKOHOM
BHU3HAUEHOT0 4Yacy, SIKMM HA3WBA€ETHCS CTPOKOM
naBHocTi. Y cT. 533 3Bomy Oynm mpommcadi
HACTYNHI YMOBH Ui OOYHCICHHS BKa3aHOTO
BOJIOAIHHS Mae

JABHICHOTO CTPOKY:

3MIMCHIOBATHUCS  CIIOKIMHO, Oe33amepeyHo Ta

* Poccumiickoe 3akoHoaaTenbcTBO X—XX Bekos: B 9
1. / Ilog oOmeir pexa. UYwmerskoa O.U. — T. 1.
3akoHogarenscTBO JpesHeit Pycu. OtB. pen. Anun B. JI. —
M.: IOpunndeckas nurepatypa, 1984. — 430 c.
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Oe3IepepBHO, «y BHIJIAMAI BIACHOCTI» 1 Mae
TPHUBATH IECATH POKIB.>

Ha cywacHomy etam peryitoBaHHS
MaiHOBHX BIJTHOCHH TIPAaBWJIO TPO MOXKIIHBICTh
HaOyTTs BJIACHOCTI 3a JIaBHICTIO BOJIOJIHHS
qy)KMM MaifHOM BiATBOpEHE (32 4aciB paasHCHKOL
B BOHO Oyll0 BHIyYeHE SK EJIEMEHT
HETPYJIOBUX JOXOJIIB) Y OCHOBHOMY IMBIJILHOMY
3aKOHI. 3a  3araJlbHUM  TpPaBUJIOM,  SIKE
chopmynsoBane y 4.1 cr. 344 [IKVY, naOyBanbHa
JIABHICTH MOYNHAETHCI BiJ MOMEHTY
T0OpPOCOBICHOTO 3aBOJIOJIIHHS YYXKOKO PIUvi0 1
TPUBAE MPOTATOM BCHOTO 4Yacy BIAKPUTOrO Ta
0e3nepepBHOTO HEI0  BOJIOMAIHHS. bBynb-sKHX
3acTepeKeHb MI0JI0 TIEPEePUBAHHS UM 3YITHHCHHS
JAHOTO CTPOKY 3aKOH He MICTUTh. [IpaBuio
gactuau 3 crarti 344 LIKY npo nHabyrTs 3a
JABHICTIO BOJIOAIHHS MaifHa y BIJIACHICTh
ocodaMM, IO 3aBOJIONIIM HHMM Ha migcrasi
J0TOBOPY, He MOBEPHYBIIU IicJA 3aKiHYEHHS
Ail 10roBOPY, MOKHA PO3TIISIATH K CIICHIAIbHY
HOpPMY, OCKUIbKH B TAaKOMY BHIIAIKy HaOyBaJbHA
JABHICTh Ma€ MICIE MPHU CBIIOMO HE3aKOHHOMY
BOJIOJIIHHI Ha MOMEHT MoYaTKy ii mepediry. B
3a3HQYEHOMY BHIMAJIKy HaOyBaJlbHUH CTPOK
MMOYMHAETHCS MICIs CIUIMBY TO30BHOTO, TOMY
Mmicas 3aKiHYeHHS OCTAaHHBOTO HE3aKOHHHMA
HeI0OpOCOBICHUH BOJIOIAP OTPUMAE MOKIIUBICTh
yepes MEBHUM Yac cTaTh BIACHUKOM MaifHa.

Amnaniz ['maBu 24 IlusinsHoro Kopmekcy

VkpaiHu CBiAUUTH MpO Te, IO HalyBalbHA

> TlonHBI#A CBOIB 3aKOHOBB Pocciiickoit HUMIIEpiu B
2-xb KHUTaXb. cocT. A. JI. Caatunan. — Kuura 2. — Cno.::
3akonoBenenue, 1911. — 4680 c.
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JABHICTh € CaMOCTIHHHUM CIIOCOOOM HaOYyTTA
IpaBa BJIACHOCTI 13 XapaKTePHUMH O3HAKaMHU, SIKi
JAIOTh MIJACTaBH JJIsi HOTO BIJIOKPEMIICHHS BiJ
IHIINX rIi/:[CTaB.6 HeBaxkko MOMITHTH, IO
IIpaBOBa CTPYKTypa KOMEHTOBAHOI'O IMPAaBOBOIO
MEXaHi3My HE MPOCTa, 0co0a MOXKE OTPUMATHU
IpaBO BIACHOCTI Ha 4YyXy pid JUIe 3a
HAasBHOCTI yCiX YMHHHUKIB, IO BXOAATH 10 WOTO
CKJaay Ta MaloTh IOpUIWYHE 3HaueHHS. Sk
ykazaHo y crarti 344 IIKY, mpaBo BiacHOCTI
HaOyBae oco0a, IO 3aBOJOAIA MalHOM Y
MOPSIIKY, BCTAHOBJIGHOMY III€I0 HOPMOIO, 1
MIPOJIOBXKYE HaJall BIAKPUTO Ta Oe3mepepBHO
BOJIOAITH HUM MPOTSATOM BU3HAUEHUX CTPOKIB.

B nuBimictuuHii niTepaTypi HaOyBanbHa
JIABHICTh TIEPEBAXXHO OIIIHIOETHCS TITBKH  SIK
NEBHUN CTPOK, CIUIMB SKOIO Ma€ IIpPaBOBE
3HAYCHHS. 3 TAKOK TE3010 KATEOPUYHO HE
MO>KHA TIOTOJUTHUCS. 3aKiHUCHHSI TaKOTO CTPOKY,
0e3yMOBHO, € BU3HAYAJILHUM JIsl HAOYTTS MpaBa
BJIACHOCTI, 1 B IIbOMY TOJISITA€ IIUBIILHO-TIPABOBA
pe3yabTaTUBHICTH Horo crumBy. [IpoTe, mouaTok
Ta caM rnepelir HaOyBaJIbHOT JAaBHOCTI TEX Mae
HeaOusike 3HAYeHHs /s BU3HAYEHHsS 00cATy
MaTepialbHUX I[HMBUIBHUX IpaB Ta OOOB’SI3KiB,
HOCiiB®.

IIPaBOBOTO II0JIO>KEHHS ixHIX

% Cesepopa €. C. HaGysanpHa JaBHICTH Y

MUBITFHOMY TMpaBi Ykpainu: [IutaHHsS 3acToCyBaHHS 3a
MaTtepiajaMu CcyZoBoi TpakThku // HaykoBuii BiCHUK
VYKropoacpkoro HarioHaiapbHOro yHiBepcutery. Cepist
«IIpaBo». — Bum. 17. —2011. - C. 114-118.

" Ilikamo B.1. Tlomsirrs HaGyBHOi maBHoCTi //
Hepxaa 1 npaso. FOpuanuHi i monituyni Hayku. Bum..13.
K.: InctutyT nepxasu i npaBa HAH Vkpainu, 2001. — C.
288-290.
8 Jlareier A. H. [IpaBoBoe moOJIOKEHHE JIHIIA,
BJIaJICIOIIETO MUMYILECTBOM B TCYCHUE Cpoka
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VYKpaiHChKUI 3aK0OH, X04a MOKH 110 HEBIIEBHEHO,
ajie IUIECHIPSMOBAHO 3aMpPOBA/KYE MEXaHi3M
peamizamii mpaBa BOJIOJIIHHS YYXOI0 pivy4io i
mpaBa Ha 3aXUCT Bl TOPYIICHHS TaKOTO
BOJIOJIIHHS, B TOMY YHCII 1 BiJ Bi1acHuKa. Came B
PO3YMiHHI TPOMDKKY dYacy, II0 BH3HAYae
TPUBAJICTh BIAMOBITHUX CYO’ €KTHBHHMX IIpaB
TaKOTO BOJIOJIAPS SIK CKJIA0BOI 3MICTY IEBHOTO
MOBHOBXEHHS, 1  TPOSIBISAETBCS  Jpyra
BJIACTUBICTh HA0YBAIBbHOT TaBHOCTI.

TpaguuiiiHo, 1 cydacHHM mepion He
BUKITIOYCHHs. HuW3ka JOCUTh aBTOPUTETHUX
BUCHUX-IIUBUIICTIB  TPOTUCTABIISE€  MPABOBUM
MEXaHI3M OTPHUMAaHHSA BJACHOCTI B pe3yJbTari
CIUTUBY CTPOKY IAaBHICHOTO BOJIOJIHHS 1HIIIOMY
croco0y HaOyTTs JAHOTO npaBa —
noOpocoBicCHOMY  TpuAOaHHIO  pedl BiJl
HETMOBHOB&KHOTO TpajeHTa. 30KpeMa, BOHHU
BKa3ylOTh, IO J00pocOBiCHMI HaOyBau 3a
BIIMOBH  BJACHUKOBI y  BIHIUKAI[IHHOMY
JIOMaraHHi 3JaTeH OTPUMATH IPaBO BIJIACHOCTI
TITBKY 32 JIaBHICTIO BOJIO/IHHS, 1HIIIOTO CIIOCO0Y
HEe Mepen0aueH0 UMHHHAM 3aKOHOJABCTBOM.’
Inakme kaxyuw, moOpocoBicHa ocoba, 110
OTpUMaJia 3axUCT BiJ BIHAMKAIli, TPOIOBKYE

BOJIOZITH O€3 TUTYIy, HE3aKOHHO 1 abu cTatu

proOpeTaTeTbHON JIaBHOCTH /l Poccuticknii
ropuandeckuii xkypHair — 2001. — Ne 4. — C. 91-101.

? Anacesnu A. Y. TIpoGieMb! mproGpeTeH s mpaBa
COOCTBCHHOCTH OT HEYIPAaBOMOYCHHOTO OTYYXKIATEs,
BIIAQJICHUST W BlaJeNbYecKol 3amuThl. EnexTpoHHMI
pecypc:
http://www.ibil.ru/index.php?type=review&area=1&p=arti
cles&id=708
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BJIACHHKOM — IOTpebye HabyBaIbHOI faBHOCTI. "
[HIIi MOCHITHUKHA OUTBII TOJNEPAHTHO OIIHIOIOTH
NpaBOBUM MeXaHi3M HaOyTTs BJIAcHOCTI B
MOMEHT JOOpPOCOBICHOTO OTpPHMaHHS pedl BiJ
HETIOBHOBKHOTO TPOJABIS, ajie¢ TPHU IBOMY
BOHM TakKOX 3aJil0I0Th I1HCTHTYT JaBHOCTI
HaOyBanbHOI, HaJar0uM 1 HYJIbOBOI TPUBAJIOCTI
(MOMeHTaJIbHA HaOyBaJIbHA JABHICTB). !

My BBaXaeMO TakU{ MIOXiX HE 30BCIM
BUBOXEHUM. HacmpaBni, 3  ypaXyBaHHSIM
TOKTPUHATBHUX HANpaIlOBaHh MOXXEMO IWTH
OOTPpYHTOBAaHOTO BUCHOBKY IIPO Pi3HY IOPUIUIHY
mpaBa BJIACHOCTI

CYTHICTh HaOyTTS

T00pPOCOBICHUM HaOyBauem Bil
HETMOBHOBAKHOTO BiUyXKyBada Ta B PEXUMI
HaOyBasibHOI ~ nmaBHOcTi. [lompum  Te, IO
JIOCSITAE€ThCSI, TPUHAWMHI 30BHIIIHBO, OJTHAKOBHI
pe3ynbTar, 3alil0IOThCSA BiJIMIHHI TIPaBOBI Ta
couianbHi  CTpWXkHi. JIaBHICTH SK OCHOBa
MOJANBIIOT  BJIACHOCTI  peaiizye  MOBYa3HE
MOTOJ/DKEHHST TIONIEPEHHOTO HOCIsS TpaBa Ha
YCTYNKY 1HIIIH 0co6i,"? me BiIOyBa€eThCS 3a
3rogd BJIACHMKA abo 0e3 Takoi, aje #oro
MACHBHICTh TPOTSITOM BCTAaHOBJICHOTO 3aKOHOM
nepiofly BUIBHO YHM HEBUIBHO Ma€ HOPHIWYHE

3HaueHHsI. HaTomicTh 3a HAsSBHOCTI OOCTaBMH,

BkazaHux y 4. 1 cr. 388 LIKY, MoxnuBicTh

19 CxoBeknii K. M. COBCTBEHHOCTD B Pk IAHCKOM
mpaBe. YueOHo-TipakTHueckoe nocooue. — M.: Jleno, 1999.
-512c.

1 Mopanasep Kynno ne na ['paxxnanckoe mpaBo
®pannuu (mepesos ¢ gpaniysckoro E. A. ®@neitmui). T.
2. M. NHoctpanHas auteparypa, 1960. — 728 c.

"2 onosuy I1. B. TIpuoGperaTenbuas 1aBHOCTH MO
PYCCKOMY M OCT3€HCKOMY I'Pa’kJaHCKOMY IIpaBy PaBHO II0
MPOEKTY I'PakAaHCKOTO yioxkeHus: Bapmaa: Tun. Bapm.
VYueb. Oxpyra, 1913. —252 c.
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ocobu, 10 BTpaTWwia piv, TOBEPHYTH ii
MPUMNHUHIETECA SKpa3 HE 3 OMNIALYy Ha TpHUBAJIC
KOPHUCTYBaHHSl 1HIIMM Cy0’€KTOM, a caMme B
3B’SI3Ky 3 HAOYTTSIM OCTaHHIM ITpaBa BJIACHOCTI.
CeHc Ta 3HaYeHHs MPHUIOAHHS TpaBa BIIACHOCTI
3a JABHICTIO BOJOJIHHS TIONSTaE y TOMY, IO
BJIACHUK BTPATHB iHTEpEC /10 IpaBa i HE BUMarae
Horo 3Hif/iCHCHH5[.13 Cmig BU3HATH IUIKOM
MpaBUJILHUM TBep/pKeHHS B. A. PaxwminoBuua:
HaOyBaJlbHA JJaBHICTb 3aCTOCOBYETHCS, 30KpeMa,
y THX BHIAgKax, KOJIM pid Morja Oyru
BUTpeOyBaHa y TOOPOCOBICHOTO HaOyBaya, KOJIH
K MaiiHO HE MO)ke OyTH BUTpeOyBaHE — HEMae
MicCIlsl U1 Ha0yBambHOI ;[aBHOCTi.14

I 3 ypaxyBaHHsM 1BOrO  cdepa
3aCTOCYBaHHsS ~ HAOyBaJIbHOI  JaBHOCTI  JIA
no0pocoBicCHUX HaOyBadiB HaCHpaBIi 3HAYHO
3BYXKY€EThCS: 3a

YUHHUM YKpalHCBKUM

3aKOHOJJAaBCTBOM  TaKi  Cy0’€KTH  CTaHyTh
BIACHUKAMH YTPHMYBAHOTO MalHa TIIBKH 32
HassBHOCT1 CKJQJAHOTO (aKTHUHOTO ckimamy: 1)
pid, oTpuMaHa 6e3011aTHO, 200 BOHA CBOTO Yacy
BUOyna BiI BIAaCHMKa 3 Je(QeKTOM BOJIi
OCTaHHBOTO; 2) BIACHUK HPOTATOM ITO30BHOI
JTABHOCTI HE BUTpEOyBaB pid 13 TOOPOCOBICHOTO
HE3aKOHHOTO BOJIOJIHHS. BinTak came 3ByKeHUM
HaOyBHOTO

3aCTOCYBAaHHSAM JTABHICHOTO

3 By6roe M. 10. IIprobperateibHas JaBHOCTb KaK
OCHOBaHWE TpruoOpeTeHus mpaBa codbcTBeHHOCTH. / Jlucc.
KaH[I.. fopun. Hayk. 12.00.03. Psa3ans, 2003. — 174 c.

PaxmunoBnd B. A. O mpaBe COOCTBEHHOCTH Ha
BEIb, OTYYKICHHYI0  HEYINPAaBOMOYEHHBIM  JIHIIOM
nobpocoBecTHOMY — mpuobOperatento (K BOmpocy O
pUoOpeTeHN: MpaBa OT HEyNpaBOMOYEHHOro juua) / B
kH.: [IpoOieMBbl COBPEMEHHOr0 TpPaKIAHCKOTO IIpaBa.
COopHUK  craTel. OtB.  pen. B. H. JIutoBkuH,
B. A. Paxmunosuu. M.: T'oponen, 2000. — C. 126-144.
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IHCTUTYTY 10 TOOPOCOBICHUX HAaOyBadiB MEBHOIO
MipOIO MOSICHIOETHCS PO3MIMPEHHS KoJa 0ci0, 110
MOXYTh OTpPUMAaTH BIJIACHICTb 32 JaBHICTIO
BOJIOJIIHHSI, 3a paxyHOK CyO’€KTiB, sKi He
MOBEPHYJIM MaWHO IICIIA 3aKIHYEHHS CTPOKY
noroeopy.>'® OnHak, npaBoBHil pexnM HaGyTTs
BJIACHOCTI OCTaHHIMH Ta  J0OpPOCOBICHUMU
oco0aMu HE € TOTOKHUM. Pi3HHIS HE TUIBKH Yy
TPUBAJIOCTI HAJCKHOTO JaBHICHOTO BOJIOJIIHHSI
HEPYXOMUM  MaWHOM (ISl  JTOOPOCOBICHHX
HaOyBayiB el mepion craHoBUThH 10 pokiB, ToxI,
SK I BOJIOAUIBIIIB, IO MPOJOBKYIOThH
YIPUMYBaTH dYyXXe€ MaiHO TICIs  CIUTUBY
noroBopy — 15 pokiB). IcToTHO Biapi3HS€EThCS 1
HOPSIOK O0YMCIIEHHST HaO0yBalbHOI JAaBHOCTI. Y
NEepIIOMYy BHIIQJKy BOHA TIOYMHAETHCS Bl
TEPMiIHY 3aBOJIOJIHHSA, a Yy JPyromMy — IICIA
3aKIHYCHHSI I030BHOT TABHOCTI.

Mix TUM, CBOTO 4Yacy JOCHiJHUKAMH
KOMECHTOBAaHOTO TIHTaHHS Oyia BHCIIOBJICHA
JyMKa, 10 HaOyBajdbHA JaBHICTh, HE3BAKAIOUH
Ha HAasBHICTh BCIX OKpeMO il Hei BKa3zaHHX Y
3aKOHI YMOB, HE MOXE MaTu MicIle, SKIIO B TOU
K€ caMuii Jac He OyJo NaBHOCTI, IO TIOTaIlae
mpaso.'’ I xoda 1aHa Tesa Gyma 3ampoBaKeHa
III€ TOMI, KOJH 3TiJHO 3 3aKOHOIABCTBOM CILINB
ABHOCTI  3a

II030BHOI BUMOTaMu  IIpPO

' HocoB.A. MexaHU3M 3amiuThl npaBa B

00513aTeTLCTBEHHBIX MIPaBOOTHOMIEHUAX//MexaHU3M
3aIUTBl CYOBEKTUBHBIX TpaKAaHCKuX TmpaB. COOpHHK
HayuHbIx TpyzaoB. Iloxg pen. B. B. bytnesa, Spocnasib.
1990. SApI'Y. — C. 47-52.

' B onireparypi Takux cy0’exTiB  uacTo
OTOTOXKHIOIOTH 3 HEIOOPOCOBICHUMH 3a BOJIOIUIBIISIMH,
X04a MM TaKoi TOUYKH 30py HE HOALISIEMO.

' Boposuxosckuii A. Otuér cympu. [Jarocts. C —
116, 1892, — 260 c.
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MOBEPHEHHS MaiHa 3 YYXOTr0 HE3aKOHHOTO
BOJIOJIHHS ~OJHOYAaCHO O3HayaB 1 HaOyTTH
HETUTYJIHHUM BOJIOJIBIIEM TpaBa BIACHOCTI Ha
piy, BOHA, HaA Hally IyMKy, 30eperyia IeBHE
oOMexeHe BTUICHHS 1 3apa3. Y cydacHi
JOKTPUHI TEX TOMYISIPHOK € TOYKa 30Dy,
BIJIMOBIAHO IO $KOi OOOB’S3KOBOID YMOBOIO
HaOyTTs BJIACHOCTI 3a JAaBHICTIO BOJIOJIHHS
MyCUTh OyTH CIUTMB TI030BHOI JIaBHOCTI —
mepiogy Ha CYIOBHM 3aXUCT MOPYIICHOTO
pPEYOBOTO MpaBa MEPBUHHOTO BiIacHUKaA. [Hakie,
MOBJISIB, CUTyallis Oyzme aOcypaHorw: y ocobu
Oyne icHyBaTH MpaBO Ha BIHIWKAIIIO, TOMI SIK
HaOyBaJbHA JaBHICTh BXKE CIUIMBIIA 1 BOJOALICIH
CTaB BIACHUKOM.'®

Ile mnwuranHs nOTpeOye METaIBHIMIOTO
KPUTUYHOTO AOCHipKeHHS. [[iiCHO, 32 YMHHHUM
3aKOHOJABCTBOM  JIesiki ~ HaOyBHI  CTPOKH
MOYUHAIOTBCA TUIBKU MICHS CIUIMBY TO30BHOL
JTABHOCTI, 1 B I[bOMY aCIIEKTi 03ByY€HE MMPABUIIO €
CIIpaBEJTUBUM. Hampuknan, nepeoir
HaOyBasmbHOI ~ JaBHOCTI  JAisl  ocobu, 110
3aBOJIOJIA YYXKUM MalHOM Ha MiJCTaBi
JIOTOBOPY 1 HE MOBEPHYJIA HOTO IMICIIS 3aKIHYCHHS
Jii yroJau, MOYWHAETHCS MICHS CIUIMBY IMO30BHOL
naBHocTi (4.3 cr. 344 IIKVY). OcraHHs, B CBOIO
4epry, MOYHHAETHCA BiJi MOMEHTY MOPYIICHHS
Cy0’€KTHMBHOTO TIpaBa BJIACHUKA (TUTYJIbHOTO
BOJIOJIUIBIIS), TOOTO BiJl JaTH, KOJIM MAHO Majio

Oyt TOBepHEHE (TSI JOTOBIPHUX B3a€EMUH

3arajpHe IIPaBUJIO IPO BpaxyBaHHSA IIpU

' BaGaece A.Bb. Cucrema  BEUIHBIX pas.
Mownorpadus/ A. B. babaes. — M.: Bontepc Kitysep, 2007.
—408 c.

Theoretische Fragen Ersitzung / Klagefrist

00YHCIIEHHI TI030BHOTO CTPOKY CYO’€KTHBHOTO
YMHHAKA — MOMEHTY YCBIJJOMJIGHHSI HOCIEM
npaBa ¢GakTy TOpPYIIEHHS Ta OTPUMAaHHSA
iHpopmMmarii mpo MOpyIIHUKA — HE i€ B CHIY
npunucy 4. 1 m. 5. cr. 261 1IKY). Omxe mis
naHoi kareropii HaOyBauiB JaBHICHE BOJIOMIHHS
MOYHEThCS Yepe3 TPU POKH IMiCHs MOPYIICHHS,
SKIIO TO30BHA JAaBHICTh HE MEpepuBajiach Yu He
3ynuHsiack. Tox, MOXKHa CTBEPAXKYBaTH, 110 6€3
MOYaTKy 4YM 3aKiHYEHHS MO30BHOI JIaBHOCTI He
BiZIOyneThCsl mepedir JaBHOCTI HAaOyBaJbHOI Y
paszi, komu ocoba 3aBoiojia MaWHOM Ha
MiJCTaBl JOTOBOPY 3 MOTO BIIACHUKOM, aJie
OCTaHHIM TIiCAs 3aKiHYeHHS Jii yroam He
BUMaraB IOBEpPHEHHsI pedi. B oMy BUMNAAKyY 3a
MPSIMOIO BKa31BKOIO 3aKOHY Tepedir MTaBHOCTI
HaO0yBaJIPHOI TTOYMHAETHCS TIIBKH MICIS CIUTMBY
11030BHOT. "

Brim, nane npaBuiio He € aOCOMIOTHUM, Y
IHIIUX ~ CUTYyaIlisX UHBUIBHE 3aKOHOJABCTBO
VYKpaiHU CTBOPIOE MOKJIUBICTH I HAOyTTS
Yy)KOro MaifHa Yy BIACHICTb 3a JaBHICTIO
BOJIOJIIHHSI HE3aJIe)KHO BiJl mepediry mo30BHOTO
CTPOKYy, 1HOJI HaBiTh MmE JO TOro, SK
pPO3MOYHETHCS M030BHA JAaBHICTh 3a BUMOTaMHU
BiracHuka. CKaXiMO, HEBOJOMIIIOYHNM BIIACHHK
MaiiHa MOXE 3aXHUCTUTH CBOE CyO’ €KTHUBHE
paBo, Ipe/’ IBUBLIN O30B JI0 CYyy 3 BUMOTOIO
JI0 BOJIOJIIFOYOTO HEBJIAcHWKA. JIaBHICHUNA CTPOK

JUTS 3aXUCTY Cy0’€KTHBHOTO paBa

" Ha mamry IymKy, Taka mpaBoBa KOHCTDYKIIis HE
30BCIM BIAINOBiZae 00’€KTUBHOMY CTaHy pedei, Ta HaBpsj
Yl Jla€ TpaBWIbHE IOPUAWYHE BiZOOPaXKEHHS pEalbHO
ICHYIOUMX KOHKPETHHX MaWHOBHX B3a€MOBIJHOCHH, IIPO
1o OyJie cKa3aHo Jai.
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OOUYHCITIOETBCS  BiJ 4Yacy, KOJM  BIpPHUTEINb
JIOBiaBCsl TMPO TMOPYLIEHHA YH TMpo 0coly
MOpYyIIHUKA.  SIKIIo  BIAMOBiIAaY  3aBOJIOJIB
MaiHOM Ha TiACTaBl JOTOBOPY 3  HOro
BJIACHUKOM, TE€PMiH TOYATKy TMepediry maBHOCTI
0o0paxoByeThCS, SIK  TPaBWIO, BiJ  JaTH
MOPYIIEHHS YMOB ITUBIILHO-TIPABOBOI  YTOH.
BIJTHOCUHU 3

Komn  x BUTpeOyBaHHS

pPEryNIOI0TECS  HOpMaMH  pEYoOBOrO  IpaBa
(HampuKJIaZ, TpU BTpaTi BIACHUKOM pedi HE 3
cBO€i Boxmi), mepedir TO30BHOI  JaBHOCTI
MTOYNHAETHCS, MEPEBAXKHO, BIJ| yacy
BCTaHOBJIEHHS 0COOH, SIKa MOpyIlInja npaBo. Ale
B TAKOMY pa3i LUIKOM HPUITYCTHUMO, IO Mepeodir
JaBHICHOTO CTPOKY IMOYHETHCS BXKE MICIs TOTO,
SK J0OpPOCOBICHHI BOJIOZAp CTaHE BIIACHUKOM
pedi 3a HaOyBaJIbHOIO JABHICTIO, OCKIJIBKH 3aKOH
NoB’si3ye  mepedir Hal0yBaJbHOTO CTPOKY  3i
CIUIMBOM JIaBHOCTI JIMINE JJIS BiHOCHH, KOJIU
oco0a 3aBoJIofIiyla MalfHOM Ha MiACTaBl I0TOBOPY
3 HWOro BIIaCHUKOM. B pe3ynbTari BiIacHUK, BiJ
SIKOTO MaifHO BHOYJO 1M03a HOro BOJEIO, IEBHUMN
Yyac HEe 3MOXE 3BEPHYTHUCS 0 CYAY 3a 3aXHCTOM
mpaBa BIIACHOCTI, OCKIIBKM HOMY HE BigoMma
ocoba, M0 TMOPyIIMWIa TPaBo. A TMOTIM MICHA
CIUTUBY HAa0YyBaJbHOTO CTPOKY, HAaBIiTh, SKIIO LS
oco0a cTaHe BIOMOIO, CYJOBHMH 3axXHCT IpaB
Takoro cy0’ekTa Oy/e TakoX HEMOXJIMBUM, TaK
SIK TIpaBO BJIACHOCTI Ha piu Bke HE Oyne Homy
HAJIEKATHU 1 TOMY HE MiIJIATae 3aXHCTY.

Sk 6aunmo, nioya peAaKilis LUBIILHO-
MpaBOBUX HOPM, IO pPErylioloTh BKa3aHi

BIJIHOCHHHU, HECTPUATINBA JII HEBOJIOIFOYOTO
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BiacHuka. KpiM TOro, KOHCTpPyKIlisi 4acTUHU |
cT. 261 1IK VYkpainu € Takoro, 1110 NPaKTUYHO HE
J1a€ 3MOTH BJIACHUKY €()EKTUBHO 3aXUCTHTU CBOE
MaTtepiaibHe MpaBo Mpu BHOYTTI MaitHa i3 #oro
BOJIOZIIHHSL 11032 BOJICIO OCTAaHHBOTO. SIK yxke
3a3Havyaliocs, IMOJIOKEHHS KOMEHTOBAHOI HOPMHU
PO MOYATOK Mepediry MmO30BHOI JaBHOCTI Bij
yacy, KoM CyO €KT JOBIJaBCS MPO 0co0y, sKa
fioro mopymuiaa, Ma€ 3acTOCOBYBAaTUCS MpU
HOPYIICHHI a0COMIOTHUX CYO €KTUBHUX IIpaB,
30Kpema, TmpaBa BiracHocTi. Ilpm  1BOMY
3aBOJIOIIHHS UYXKOIO PIYYI0 Ma€e BiOyBaTHCS HE
Ha TIJCTaBl IMBIIHHO-TIPABOBOTO JOTOBOPY. 3
iHIIOTO OOKY, BHECEHHS 710 YacTUHH 1 ctarTi 344
L{uBIIBHOTO KOJEKCY MOJOKEHHS, aHAJIOTI4YHOTO
TOMY, III0 MICTUTBCSI B YaCTHHI 3 IIi€i CTATTI MpO
10/10 HAOYTTs MpaBa BJIIACHOCTI HA YY)KE€ MaiHO
3a HaOyBaJIBHOIO JIaBHICTIO Yepe3 MEBHUU CTPOK
miclis CIUIMBY ITO30BHOI JaBHOCTI, a HE TicCis
(GakTUYHOTO  3aBOJIOAIHHA  pIYYI0,  MOXE
MOPYIIUTH TIpaBa J0OPOCOBICHOTO HETUTYJIBHOTO
BOJIOJIUTBLISL: 32 YMOBH, IO NEepedir JAaBHICHOTO
CTPOKY 3a BUMOTraMH, SKi BHTIKAalOTh 3
MOPYILIEHHSI PEYOBOrO IpaBa, MOYMHAETHCA BiJl
MOMEHTY OTPHMaHHS TOTEPIUIAM BiJIOMOCTEH
npo ocoOy, sfika BUMHHIIA TOPYIIEHHS, a mepeodir
HaOyBaJIbHOTO CTPOKY MOYHETbCS MICIs CILTUBY
JIaBHICHOTO, JTOOPOCOBICHUM BOJIOJAUICIE MOXE
B3arajii He HaOyTH TpaBa BIACHOCTI HA MaiHO 3a
HaOyBaJIbHOIO JIABHICTIO.

Jlemio iHIIMN MiIXiZ 3aCTOCOBYETHCS B
pOCIiCBKOMY THMBUIPHOMY 3aKOHOJABCTBI, 3a

SIKUM 00YHMCIICHHS HAa0yBaIBbHOI IAaBHOCTI 3aBXKIH
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NpsIMO TOB’SI3Y€ThCA 3 CIUIMBOM ITO30BHOTO
CTPOKY 3a BiAmoBigHOIO BuMorow (m.4 cr. 234
K P®), mpaB0o3acTOCOBHA Tpagullisi TaKOXK
IPUTPUMYETBCS 1bOTO BapianTy.”’ Mix THM, He
MOKE HE BIAJATH Yy Bidl MPaKTHYHA HE3PYUHICTh
npaBuia Ipo 000B’A3KOBUH MMOYATOK JABHICHOTO
HaOyBHOTO Tmepediry micis CIUIMBY TO30BHOL
naBHocTi. [lo-mepire, HE3PO3yMUIMM € CTaTycC
Ha0yBaya TMPOTATOM JABHICHOTO ITO30BHOTO
CTpOKY. BoJOAiHHS MPOTATOM LBOTO Mepioay He
MOJK€ BBKATHUCS JaBHICHUM, BiITaK HA HHOTO HE
MOIIMPIOBATUMETECS HOpMa PO  MOXIIMBHM
3aXHUCT, nepeadadena y 4. 3 cr. 344 1IKY, .2 cT.
234 1IK P®. Ile, y cBoio uepry, cCoOpuse
camoynpaBcTBy. [lo-mpyre, ITOCHTH 4YacTo cCTae
HEBH3HAUYEHUM  MOMEHT  HalOyTTd  mpaBa
BJIACHOCTI 3a [JaBHICTIO BOJIOAIHHA. [lo30BHa
JABHICTh TMPOTATOM CBOEI TPHUBAIOCTI MOXKE
3YNUHSATUCS YW TepepuBaTHCs. UWHHUKH, SKi
3YMOBJTIOIOTh BI/IMTOBI/THE KOpPUTYBaHHS
00YHCIICHHS JAHOTO CTPOKY, BIJIOMI, SIK TIPaBHUJIO,
JUIIEe BIIACHUKOBI, 1 HaBpsAl YW BiH Oyne ix
ONIPWJIIOJHIOBATH. 3a TakuxX oOOCTaBUH OyBae
Ba)KKO BCTAHOBHUTH IOYATOK, a BiATaK, 1 MOMEHT
3aKiHUYEHHS HaOyBaJIbHOTO CTPOKY, 00 BOJIOIApIO
HE 3aBXIU TOYHO BIJOMO, KOJIM 3aKiHYHIACS
MO30BHE JIOMaraHHs 3a BUMOTaMHU J0 HBOTO. Y
Taki cwuryanii, sk Bka3dyBaB I. €. EHrensman,

YMaJSE€ThCS 3HAYCHHS HAJCKHUX BIIIMOBIIATY-

BOJIOJIAPIO 3ariepeueHb NPOTH BiHIUKAIi. «SIka

* M. 17 nocranosnenns Ilnenyma BAC P® or
25.02.1998 . Ne 8 «O HEKOTOpBIX BONPOCAX MPAKTHUKHU
paspelleHns] CIIOpOB, CBSI3aHHBIX C 3alllUTOM IIpaBa
COOCTBCHHOCTH M JPYruX BemiHbIX mnpas // Bectauk BAC.
—1998. —Ne 10. - C. 19.
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KOPUCTb  BHCTaBISTH  JOKa3d  JAaBHICHOTO
BOJIOIHHS, SKIO TIO3MBAY MOXE CIIPOCTYBATH 1X
TAM, IO JUIS HBOTO TMO30BHUH  CTPOK
MOYMHAETHCSI HE 3 TOrO MOMEHTY, SIK T€ paxye
BiILHOBiILaq>>.21 OTmxe, sSIK CHOpaBeUIMBO KaXKe
T. M. CadpoHoBa, nuiie MOMEHT OTPUMAHHS
pedi 3aBXAM TOYHO BiJIOMMI HaOyBaueBi 1 Mpu
JleriTuMisamii WOro CTAaHOBHINA 3aBXIU MOXKE
OyTn HOBCHGHHﬁ.zz

3 orisay Ha BHUKJIQJICHE BBAXKAEMO 3a
HEOOXiZlHE  BHECTH 3MIHM JI0  YUHHOTO
3aKOHOJIaBCTBA PO HaOyBaJIbHY AaBHICTh: B YCiX
0e3 BUKJIIOUEHHS BHUNAAKax ii mepedir MmoBHHEH
NOYMHATUCS BiJ Yacy 3aBOJIOJAIHHA piudio. A
0COOJMBOCTI XapakTepy 3aBOJIOJIIHHS MalOTh
BpPaxoBYBAaTHCS IUISIXOM BCTAHOBJICHHS PI3HOI
TpUBAJIOCTI HAOYBHOTO CTPOKY. BiacHe kaxy4w,
3aMpONOHOBAHMI BapiaHT y a0OCOMIOTI TEX HE €
i7IealbHAM, 1 MH TIe YCBiTOMITIOeMO. Tak, SIKIIO
3aBXKIU OYKBAJIbHO JOTPUMYBATHUCS MpaBHIIa PO
000B’s13K0BE BIJIME)KYBaHHS MOMEHTIB
3aKiHUYEHHS IO30BHOI Ta MOYaTKy HaOyBaJbHOI
JABHOCTi, MOXXYTh BHUHUKHYTH JI€SKi HACIIJIKH
iHImoro HebakaHoro mTuOy. YTIM, BOHH
HabaraTo JIermie YyCyBalOThCS SK  ILISAXOM
HOPMAaTHBHOTO KOPHUT'YBAaHHS, TaK 1 Ha piBHI
npaBo3acTocyBaHHs. CKaxiMo, 3a YKpaiHCBKUM
3aKOHOJIaBCTBOM TepeOir MO30BHOI JaBHOCTI 3a

BUMOTaMH TIPO BUTPEOYBaHHS pedi MOUYNHAETHCS

2 Sprensman M. E. O [aBHOCTH IO PYCCKOMY

TpaxIaHCKOMY paBy: HcTopuko-mormaTadeckoe
uccnenosanue. [Tekcr] U. E. Ourensman — M.: Cratyr,
2003.-511c.

> Cadponoa T. H. Tlpobnembl BrageHus B
rpaxnaHckoM mpase. [uccepranusl KaHIUI. FOPUA. HAYK.
Capatos, 2002. — 234 c.
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B1J1 MOMEHTY, KOJIU BJIACHUK J13HABCS IIPO 0CO0Y
(aKTUYHOTO BOJIOAUIBIT — TMOPYIIHUKA WOTO
peuyoBoro mpasa. Llel MOMEHT MOXe€ CHIIBHO
BIIPI3HATUCS BiI AaTH OKymnamii Maina. s
no0pocoBicHOTO HaOyBaua JaBHICHE BOJIOJIHHS
MOYMHAETHCS BiJ Yacy OTPUMAaHHsS pedi 1 Hajami
TPUBAE N0 3aKiHUYEHHS BCTAHOBJICHUX CTPOKIB.
SIKoio mpoTArOM JAaHOTO Yacy BIACHUK HeE
oTpumMae iHopMmarii Mpo MOPYIIHHUKA, ¥ HBOTO
HE BUHUKHE TTO30BHE JIOMaraHHs, ajie e >KOHUM
YMHOM HE€ BIUIMHE Ha Ha0yBaJbHY JaBHICTb:
michs 11 3aKiHYEeHHs BoOjojap Halyne mpaBo
BracHocti. Ha wHam mormsa, 1e IUIKOM
HOpMaJIbHE SIBUIIE, OCKUIBKH 32 IHIIOTO Croco0y
peryiroBaHHS 1 JaBHICTh TIO30BHA, 1, SIK
HACJIJOK, JaBHICTh HaOyBaJlbHA B OKPEMHX
BUIIaJIKaX HE HACTaHe HIKOJIH.

Jlemio iHMM HACTIIJOK OTPUMAEMO, SKIIIO
M030BHA JABHICThH IMOYaiacs MPOTATOM mepediry
HaOyBaJIbHOTO CTPOKY (HAmpUKIaj, BJIACHUK Y
ey mepiof Mi3HABCSA MPO BOJIOJIHHS), ajie 10
3aKiHUeHHs HaOyBaJbHOI JAaBHOCTI MO30B TakK i
He OyB mpen’sBIeHUN. YTIM, B OCTaHHbOMY
BUIIAJIKy MOKE TPAINUTHUCS, 1110 TO30BHA J1aBHICTh
BUHHMKJA SKpa3 HANPUKIHII  HaO0yBaJIBHOTO
CTPOKY, IO CHIBHO YCKIQJIHUTh YU HAaBITh
VHEMOXJIMBUTHh TMIATOTOBKY Ta Tpe sIBJICHHS
BIHJMKAIIIMHOTO TI030BY 3a Y€ KOPOTKHI
nepioa. CTaHOBUTH Taka CHUTYyaIlisi HE3PYUYHICTh
mis BracHuka? besymoBHO. Och Tyr 1 Mae
CIIpaLlOBaTH KOPUT'YBAJIbHUM [IpaBOBUI
MEXaHi3M U1 3arajbHOro IMpaBWia: JaHy

KOHCTPYKITIIO TEX CJiJ] BpaxyBaTH HOPMAaTHBHO,
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HAIPUKIJIAJ LUISIXOM MOJOBXEHHS HaOyBalbHOI
JTABHOCTI HAa MiHIMAJIbHO HEOOXITHUU CTPOK IS
npe’sBICHHS  TO030BY  (HANpHKIAZ, IIICTh
MICAINB), SKIIO TPOTATOM 1i  HOPMaJIBHOL
TPUBAJIOCTI BIACHUK MPEJ’SIBUTH BOJOIAPIO
HECYJIOBY BUMOTY, 1 MO30BHA JIaBHICTh 32 TAKOIO
BMMOTOI0 BUHHMKJIA HE OLIBIIL, K 3a JIBa MICSI{ 10
CIUTMBY HOPMAaJbHOTO Tepediry HaOyBabHOI
TABHOCTI.

Ha nmpakTtumi miTKOM — peanbHOI0 €
CHUTYallis, KOJU Mpe] sSBICHHS BiHAMKALIKHOTO
MO30BY JI0 HETUTYJIBHOTO BOJOJApS PIUvio
B1I0OYJIOCSI TIPOTATOM HAOYBaJbHOTO CTPOKY, ayie
HiJ Yac CyIOBOIO PO3IJSAY CIpPaBU OCTaHHIM
crumBe.  OCKUIBKHU

KOIAHHX 3aCTCPCIKCHDb

CTOCOBHO  MOXIIUBOCTI  TIEpEpPHUBaHHS YU
3YNMUHEHHs HaOyBaJdbHOI JaBHOCTI y TaKUX
BUITaJKaX [UBUIbHMI 3aKOH HE  MICTHUTD,
oTpuMaEMO (haKTHUHE CTAHOBHUIIE, 3T1THO 3 SIKUM
Ha MOMEHT BHHECCHHS CYJOBOTO pIilICHHS
JABHICHUH  BOJIOJIJICIL  TNEPETBOPHUTHCI Y
BJIACHHWKA, TOMI SK TO3WBa4 BTPATUTh TE
MmarepiaJibHE TpaBO, 3a 3aXHCTOM SIKOTO BiH
3BepTaBcs. Sk pesynbraT, To3WBaudy Oyje
BIJIMOBJICHO Yy TIPaBOBOMY 3aXHCTI B 3B’S3KY 3
NPUMTUHEHHSAM 1CHYBaHHSI CaMOro Cy0’ €KTUBHOTO
npaBa. Take MON0XKEHHS HE CHpuUsie CTa0lIbHOCTI
Ta OJTHOMAHITHOCTI peryJfOBaHHS KOMEHTOBAaHUX
BIJIHOCHH. 3 OISy Ha 11€ BBAYKAEMO 3a JOIIIbHE
BHECTH JIeIKi KOPEKTHBH JI0 YKPaiHCHKOTO
[UBITFHOTO  3aKOHOJABCTBa. Tak, Oymo ©
NpaBUWIbHUM BCTAHOBHUTH, IO HaOyBajgbHA

JIABHICTh TOJIOBXYEThCS HAa 4Yac 3aKiHYCHHS
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CyIOBOTO TIPOBA/DKEHHS 33 BIHIWUKAI[IHHUM
030BOM. YoMy  IIOJOBXKYETbCA, a  HE
3YIUHACTBCA, SIK IIPOIIOHYIOTH nesKi

OCITIAHUKA? 3ynuHEHHS € crrocoooM
OOYHCIIEHHSI CTPOKY, SIKUU MOJSATae y TOMY, 110
NEBHUIM BIJIPI30K Yacy He 3apaxoOBYEThCS [0
BCTaHOBJIGHOTO  3akoHOM  mepioay. Ilicns
BIAMAIiHHS TIEBHUX OOCTaBMH TEepedir CTPOKY
000B’SI3KOBO MPOAOBXKUTHCSI. Y HAIIOMy XK
BUIMAIKy II€ He Tak. JSIKImo mnpu po3risii
BIHIUKAI[ITHOTO

II030BY, npe’ IBJIEHOI0

CBOEYACHO, Oy/ne  BCTAHOBJICHO HASBHICTh Y
BOJIOJIAPS YCHOTO TMAKeTy 3allepedeHb MPOTH
BiHOMKAIl, OCTaHHIA BH3HACTBCSA BIIACHUKOM
peui Bix yacy okymarnii. Koim »* Takoro makery
HEMae€, JIOMaraHHs TPO BUTpeOyBaHHS MaifHa
Oyne 3amoBoiieHO. 3a Oymb-AKOTO 3  IHX
BapiaHTIB MOJAJIBIIOrO mepediry HaOyBalbHOI
JTABHOCTI HE BiOYIEThCS.

Ha migcraBi mpoBeAeHOro AOCTIHKSHHS
MOXEMO 3poOuTH TeBHI BHCHOBKH. CydacHe
3aKOHOJIAaBCTBO Ha BiJIMiHY BiJ] 3aKOHO/1aBCTBA 19
CTOJNITTS HE TOB’SI3y€é MOMEHT 3aKiHYCHHS
IMO30BHOI JAaBHOCTI 3 MOMEHTOM 3aKiHYECHHS
HaOyBaJIbHOT, BOHO TaKOXX HE 3aBXKIH YB SI3y€
MOYaTOK HAOYyBaJIbHOI JTAaBHOCTI 13 3aKiHYCHHSIM
nepebiry mo30BHOi. Binrak, MK KiHIIEBUMH
TepMiHaMH BKa3aHUX CTPOKIB MOXKe OYTH TOCUTh
TpUBAIMKA TPOMIKOK dHacy. IIporsrom 1p0ro
nepioy MOKyMEHTaIbHUI BIACHUK YacTO HE
MOJK€ MTOBEPHYTH cO01 pid, OCKUIBKH MOXJIHBICTh
MPUMYCOBOTO 3aXHUCTY TpaBa BXKE CKIHUMIIACS, a

iHma ocoba, BOJOMIFOYM pivdi0, HE CcTae il

Theoretische Fragen Ersitzung / Klagefrist

BJIACHUKOM. BuHHKae (aKTUYHO HOBE pPEUYOBE
npaBoO — TMpaBO HAa HETUTYIbHE JIaBHICHE
BOJIOJIIHHS 4Y)KOI0 piydto. TpUBaiicTh Iii TaKOTO
mpaBa CTaHOBUTh 4Yac BiI JTOOPOCOBICHOTO
3aBOJIOAIHHS (1 B IbOMY BHUIIaJIKy YaCTKOBO MOXKE
CHiBHazaTH 3 nepediroM mo30BHOI AaBHOCTI) abo
Bil 3aKiHYCHHS TIO30BHOI JaBHOCTI  TpHU
HEMOBEPHEHHI peyi, OTPUMAHOI 3a JIOTOBOPOM.

Y pa3i HAOYTTS HETUTYJbHHM BOJOJIUIBIIEM
npaBa BIACHOCTI Ha MaiHO 3a HaOyBaJbHOIO
JABHICTIO npen’ iBICHHS hi (o) HBOTO
BIHIMKAI[IHHOTO TO30BY BUKIIIOYAETHCS: 3 TAKUM
MO30BOM JI0 CYAY MOJKE 3BEpPHYTHCS JIUIIIEC
BJIACHUK, aJle¢ y pedl He MO)ke OYTH JEKUIbKOX
BJIACHOCTI

BJIACHUKIB,  IIPaBO 1o3uBaya

OPUIIMHUTBCA.  AJle  IMBUIBHUM  3aKOHOM
NONEPETHBOMY BJIACHUKY Mae OyTH HajaHe
IIpaBO Ha CyJOBMH 3axucT, a crartsa 344 LK —
JIOTIOBHEHAa HOpMOIO Takoro 3micty: “Ilpm
HaOyTTiI BOJIOJapeM IpaBa BJIACHOCTI Ha MaiHO
3a HaOyBaJIbHOIO JaBHICTIO IIPaBO BJIACHOCTI
NONEPEeTHBOr0  BJIACHUKA HA JlaHe MaiHo
NPUNIUHAETBCA. Y pasi, KoM mepedir Mmo30BHOI
JAaBHOCTI 32  BUMOTaMM  BJIaCHMKAa  IIpO
MOBEPHEHHS MaliHa, sIKe BUOYJIO 3 BOJIOJIHHS HE
3 Hioro BOMi, HE CIUIMB JO0 MOMEHTY HaOyTTs
BOJIO/ILIIBIIEM TTPaBa BIACHOCTI HA Yy)Ke MaiHO 3a
HaOyBaJIPHOIO JABHICTIO, TOTEPEIHIA BIACHUK
MOXE 3BEpHYTUCS JI0 Cy1y 3 BHMOIOIO IpO
BU3HAHHS 32 HUM IIpaBa BIACHOCTI Ha CHipHE
MaifHO B MeXaX CTPOKiB MO30BHOi JaBHOCTI, L0
3aIMIIMIINCS, a SKIIO LeHl CTPOK CTaHOBUTH

MEHIIIE IIEeCTH MICAIIB, TO BiH MPOJAOBKYETHCS
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no mectu MicsamiB”. IlogoB)KeHHS TaBHICHOTO
CTPOKY JI0 IIECTH MICSIiB HEOOXiJHE TOMY, IO
no3uBauy IpH Tpex siBICHHI 1030BYy OyBae
BAXKO BCTAaHOBHUTH TOYHY JaTy IIOYaTKy
nepediry HaOyBaJIbHOTO CTPOKY, a BIATaK 1
MOMEHTY HaOyTTs 1paBa  BIACHOCTI  3a
HaOyBanpHOIO AaBHicTIO. Y 4. 3 cr.344 LIKY
CJII/T TAaKOXK 3a3HAYUTH, 1[0 HAOyBaJIbHA TaBHICTh
JUTsl BU3HAYCHUX Yy HIM BUIIAJKIB MMOYMHAE CBIH
nepedir BiJil MOMEHTY HENOBEpPHEHHs MaiiHa Ha

BUKOHAHHS JJOTOBOPY BOJIOALIBIIEM.
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Die Besonderheiten bei dem Einsatz von wirtschaftlichem Wissen

in den Organen der Straftatenermittlung und Straftatenverfolgung

Dr. Switlana Jevdokimenko

Gerichtsgutachter fiir Fragen der wirtschaftlicher
Ermittlungen/ der Wirtschaftskriminalitdit,

Dr. iur.,

Direktor des staatlichen Unternehmens

,, Charkiver Forschungs- und Projektinstitut fiir Bodennutzung “

Ukraine

Die Arbeit wird der Einsatz des spezifischen Wissens von Wirtschaftsspezialisten (Revisoren) und
von Gerichtsgutachtern auf dem Gebiet der Wirtschaftswissenschaften bei der Aufdeckung von
Wirtschaftskriminalitét verglichen. Dabei werden die prozessualen und aulerprozessualen Formen
des Wissenseinsatzes der Wirtschaftsexperten analysiert, die fiir die praktische Arbeit der Organe
der Straftatenermittlung und Straftatenverfolgung zur Verfiigung stehen. Diese Formen dienen da-
zu, die Vorfragen bei der Verfolgung von Wirtschaftsstraftaten zu beantworten, die sich aufgrund
der Ermittlungsunterlagen stellen. In diesem Beitrag werden die Gemeinsamkeiten der Tatigkeiten
beider Arten von Wirtschaftsfachleuten bei der Durchfiihrung der entsprechenden Revisionen oder
wirtschaftlichen Gerichtsgutachten behandelt: die Gleichheit der wirtschaftlichen Operationen, wie
sie sich aus den verOffentlichten Unterlagen ergeben; die Arbeit mit Buchhaltungsunterlagen und
verdffentlichten Registern; die Verwendung des identischen wirtschaftswissenschaftlichen Wissens;
der identische Einsatz von Untersuchungsverfahren; die vom Gericht oder der Ermittlungsbehdrde
gestellten Fragen oder Aufgabenstellung; die Herstellung des Kontakts zur Ermittlungsbehdrde, bei
der sich die Ermittlungsunterlagen befinden. Der Gerichtsgutachter kann neben der Durchfiihrung
seiner Untersuchung die Verursacher der Rechtsverstdfle aufdecken, deren Zeitpunkt und Ort aber
auch die Umstédnde dieser Verstofe und er kann die Methode der Revisionsdurchfiihrung auswerten.
Anders gesagt, die Revision und das Gerichtsgutachten kénnen bei der Auswertung der Unterlagen
den Stand der Vermogenswerte, ihre finanziellen Aspekte sowie die Finanzbewegungen feststellen
aber nicht die Fakten ihrer Aneignung. Im Ergebnis zeigt sich, dass die Revision und das Gerichts-
gutachten es ermoglichen, Wirtschaftsverbrechen auf der Grundlage von Unterlagen aufzudecken,

die die Information enthalten, dass bei einem Wirtschaftssubjekt Dokumente vorhanden sind, aus
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Besonderheiten Straftatermittlung / Straftatverfolgung

denen sich bei dem Einsatz von wirtschaftswissenschaftlichem Sachverstand neue Tatsachen erge-

ben.

Oc00,1MBOCTI BUKOPHCTAHHS €KOHOMIYHHUX 3HAHb NPABOOXOPOHHUMH OpPraHaMu

€sookimenko Ceimnana Bikmopiena

cy0osull excnepm 3 NUMAaHb eKOHOMIUHUX OOCAIONCEHb,

KAHOUOAam 10puOUYHUX HAVK,

oupexmop 11 «XapkiecovKiii Hayko8o-00CHioHull ma

NPOEKMHULL IHCIMUMYM 3eMA€YCMPOI0»
Ykpaina
Metrorw pobdoTM €  BHU3HAYCHHS
MOYJIMBOCTEH BUKOPUCTAHHS CHELIAIbHUX
€KOHOMIYHUX 3HAHb npariBHUKaMHu
NPaKTUYHUX MIAPO3/UIIB IPAaBOOXOPOHHHUX
OpraHiB MpH PO3CIIAYBaHHI EKOHOMIUYHHX

3JIOYMHIB.

BukJiax ocHOBHOTro MaTepiaay

B IOpUTUYHIT MPaKTHII npu
po3ciigyBaHHI Ta CYIOBOMY MPOBAKCHHI
3JI0YMHIB TIPO PO3KPAJTAHHS Ta MPUBIACHEHHS
BJIACHOCTI, TMIOCAOBUX 1 TOCIOAAPCHKUX
3JI0OYMHIB, IHIIHX €KOHOMIYHHUX 3JIOYMHIB
YYaCHUKM  KPUMIHAJBHOTO  MPOBAKEHHS
4acTo MalTh COpaBy 13  NHUTaHHSAMH
OyXraiaTepchbKoro Ta TMOAATKOBOTO OOIiKY,
TEXHOJIOTI] Ta aHam3y (PiHAHCOBOI JiSITLHOCTI
cy0’€eKTa rocroaproBaHHs TOIIO, 5K € JTyKe
CKJIQIHUMU JJIi PO3YMIHHS y 3B’A3Ky 3 iX

3aITyTaHiCTIO.

CynoBa mpakTHKa Mokasye, mo y Oyab-
SIKOMY BHUMAJAKY 3JI0YMHHI [ii 3aJIMIIAI0TH 3a
co0010 CITiu B PI3HUX OOJIKOBUX Ta 3BITHUX
JOKYMEHTaX TOCIOAAapChKOi MisTbHOCTI. Taki
CIiIX  CTAlOTh  MPEAMETOM  HayKOBHUX
IOCIIHKEHh 3 METOI0 BHBUYEHHS HE TLIBKH
JUISL  PO3KPUTTS 1 3HEIIKO/KEHHS, ajie 1
3anmobiranHa  iM. Came TOMy eKcrepT-
€KOHOMICT € MOMIYHUKOM NPaBOOXOPOHLIIB Y
IJIOIIWHI BUPIMIEHHS TUTaHb, OCHOBY SKHX
CKJIaaf0Th 3HAHHA OyXTalTepChbKOro Ta
MMOJaTKOBOI'O 00iKY, ¢biHaHCOBO-
€KOHOMIYHOTO aHali3y, JOKYMEHTaJIbHOTO
aHaI3y Pe3yNbTaTiB IHBEHTApHU3allii, Ay uTy,
peBi3ii Ta  BUKOPUCTaHHS EKOHOMIYHO1
iHpopMmaii.

[IpamiBHUKK MPAaBOOXOPOHHUX OPTaHiB,
BUKOPUCTOBYIOUH

METOIHU CyJI0OBO-

CeKOHOMIYHOI ~ eKCIIepTU3W  Ta  3HaHHSA
eKCIepTa-eKOHOMICTa, MOXKYTh CBO€YACHO

BUSIBJISITH 3MIHM Y TOCHOJIAPCHKUX Tpolecax,
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3’SCOBYBaTH Ta YCYBaTH INPHYMHH 1 YMOBH,
K1 CIPHUSIOTh CKOEHHIO 3JIOYHMHIB y cdepi
rOCIOJapIOBAHHS,

pO3pOo0IsATH  Taly3eBi

METOJIUKH  PO3CIIAYyBaHHS  PO3KPAJaHb,
y3arajibHIOBaTH MPAKTUKY 1 pOOUTH HAYKOBO-
00TpyHTOBaH1 BUCHOBKH.
CynoB0-€KOHOMIYHA €KCIEepPTH3a TICHO
noB’si3aHa 3 OIEpaTUBHO-PO3IIYKOBOKO
MISUIBHICTIO, OCKIIBKM  3HAaYHa  YacTHHA
poschminyBanb y  chepl  €KOHOMIYHOI
3IOYMHHOCTI TPYHTYETHCS Ha OIEpPaTUBHIMN
iH(popMarlii, sKa Jae HANPsM U MOIIYKOBOT
pobotu IpaiiBHAKaM OTIepaTUBHUX
Miapo3AUTIB Ta peBizopam. KpuminamicTuyHi
OCIIIDKEHHSI

METOIHU JIOTIOMAararoTh

npaiiBHIKAM KOHTPOJTFOIOYHX Ta
IIPaBOOXOPOHHHUX OpraHiB BU3HAYATH CTYIIHb
JTOOpPOSIKICHOCTI  JJOKYMEHTIB  TIEPBUHHOTO,
OyXTaJITepCHKOTO Ta TOJATKOBOTO OOJIKY,
pOOUTH TPpPaBWIBHY OLIHKY 3adiKCOBaHUX
HUMH TFOCHIOJAPCHKUX OTEpallii.

B ymoBax pedopMyBaHHS CHUCTEMHU
OyXTaJITepChKOTO0 OOJIIKY IS TIpaIliBHHUKIB
IIPAaBOOXOPOHHUX OpratiB 0C00JIMBO
BXUIMBAMH € 3HaHHSI B 001acTi CyaoBO-
€KOHOMIYHOT eKCIIePTHU3H. ["onoBHUM
3aBAaHHSAM  TpaHcopmallii  HaIliOHATBHOT
cUCTeMH  OyXrajaTepcbkoro  OOJiKy €
NpUBENCHHA 11 y BIANOBIAHICTH 1O BUMOT
PUHKOBOI  €KOHOMIKM Ta  MDKHapOJHHUX
CTaHJapTiB OyXTalTepChKOro 00JTIKYy.
[lepexim 10 MDKHApOAHUX  CTaHAAPTIB
00yMoOBIIeHU I

¢inancoBoi 3BITHOCTI

Besonderheiten Straftatermittlung / Straftatverfolgung

pearnizaifiero YKpaiHOI CTPaTEriyHOrO KypCy
Ha IHTErpamil0 y CBITOBUHA EKOHOMIYHHUI
npoctip. Taka cTpareris crnpuse amanTaiii
3aKOHOJIaBCTBAa YKpaiHU [0 3aKOHOAABCTBA
€KOHOMIYHO PO3BHHEHHUX KpaiH, 10 € JyXKe
BaKINBUM B yMOBax rio0am3ari
€KOHOMIYHO1 3JIOYMHHOCTI Ta PO3TATYKEHOCTI
il MDKHApOJHUX 3B’SI3KiB. I3 1IbOrO BHUTIKaE,
0 EeKCHEPTU-EKOHOMICTH CBhOTOJIHI MAarOTh
BUPINIYBAaTH MUTAHHS JTOTIOMOTH MPABOCYIII0
Yy PO3CIiyBaHHI Ta PO3KPUTTI €KOHOMIUYHUX
IIPaBOIIOPYIIEHb, JOCIIHKYIOUH HOBI
CHOoCcOOM CKOEHHSI €KOHOMIUHUX 3JI0UMHIB Ha
Cy4yaCHOMY eTami pO3BUTKY VYKpaiHu, Yy
Mepiog pPO3BUTKY PHUHKOBHX BIJHOCHH Ta
CTaHOBJICHHS TIPABOBOT JIEP>KABH.

CrenianbHi E€KOHOMIYHI 3HaHHS
IIUPOKO BHUKOPUCTOBYIOTBHCSI B JiSTTBHOCTI
MMPAaBOOXOPOHHHUX OpraHiB y ©O0poThbdi 3
€KOHOMIYHUMHU  TMPABOMOPYIICHHIMH IS
BUPILICHHS PsIy 3aBJaHb, 110 0OYMOBIIOIOTh
cTaTyc O0O0’€KTiB [HMX 3HAHb 1 3HAYCHHS
ixuporo Bukopuctanus. Came mnoTpeOu
IIPaKTUYHOT JSUTBHOCTI BUPIIIAIBEHO
BIUTMBAIOTh HA HANPSIM PO3BUTKY HAYKOBUX
KPUMIHTICTHYHUX  JOociiDKeHb.  OJHaK,
NPIOPUTETHE 3HAUYEHHS Ma€ BUKOPUCTAHHS
CHeIiaIbHUX 3HaHb y TuX (opmax, Mo
nepeadaveHi IIpoLECyaJTbHUM
3aKOHOJABCTBOM  YKpaiHM 3  METOI0
oTpuMaHHsS 1oKa3iB. Ha crazaii mocymoBoro
pO3CIIIyBaHHS ~ JTOCUTh MOIIMPEHHUMH €

HempouecyaiabHi  GOpMH  BUKOPUCTAHHS
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CIeliaJIbHUX €KOHOMIUHHMX 3HaHb, OCKIJIbKH
OCOOJIMBICTIO €KOHOMIYHUX TPABOMOPYIICHb
SBJISIETHCSL HEJIOCTYIMHICTh OUIBIIOCTI CITITIB
TaKUX MPABOMOPYIICHb Oe3M0oCepeTHLOMY
cnpuifHaTTI0. CaMe TUM, IO BHSIBICHHS Ta
BCTAHOBJICHHSI iX HAJIOKHOCTI caMe I[bOMY
NIPaBOTIOPYIICHHIO, JOCITI JKSHHST Ta
BUKOPDUCTaHHA SIK JOKa3y, 1 OOYMOBIIOE
HEOOXIJHICTh 3aCTOCYBAaHHS E€KOHOMIYHHMX
3HaHb.

Y mpomeci TpakTUYHOI  iSUTBHOCTI
IIPaBOOXOPOHHHUX OpraHiB Oyiau BHUPOOJIEHi
nporecyainbHi 1 HempouecyainbHi  (popmu
BUKOPUCTAHHS CHEIIATICTIB 1 BHPIMICHHS
pALy TPOMDKHHMX 3aBlIaHb y OOpoThOl 3
€KOHOMIYHOIO 3JIOYMHHICTIO, IO 3HAUIILIO
BiTOOpaKEHHS Yy 3aKOHOJABYMX aKTaxX, sKi
BU3HAYAIOTh CTaTyC Pi3HUX MPaBOOXOPOHHHUX
CTPYKTYP.

Opranu npoxkyparypu — BiATOBIIHO 10
y. 3 cr. 20 3akony VYkpainu «lIpo
npokyparypy» (misiB panime g0 14.07.2015
p.), MpOKypopaM Ta iX 3acTyIHHKaM OyJIO

HAJaHO TPAaBO «BHMAaraTH BiJ KEPiBHHKIB Ta

KOJIET1aJIbHUX OpratiB IIPOBEJICHHS
MEePEBIPOK, peBi3ii TUSITTEHOCTI
MTOPSIIKOBAHUX i MiIKOHTPOJLHUX

HiANPUEMCTB,YCTaHOB, OpraHizaiiii Ta iHIINX
CTPYKTYp HE3QJIEKHO BiJl (OPM BIACHOCTI, a
TaKOX BUIIJIEHHS cHerjaiicTiB IUIA

MPOBEJCHHS  TEPEeBIPOK,  BIIOMYHX 1

Besonderheiten Straftatermittlung / Straftatverfolgung

no3aBizoMunx excreprs».. BimmosigHo 10
BUMOT 3akoHy Ykpainu «IIpo mpokyparypy»
Bin 14.10.2014 p. Ne 1697-VII, skuii
15.07.2015 poxy HaOpaB YHHHOCTI TaKi
MOBHOBO)XEHHS  IOJO  [Jii  MpAIliBHUKIB
IPOKYPATYPH He Mepea0adaroThes.”
HismpHicTh MiHiCTEpCTBa BHYTPINIHIX

cnpaB 'y 0OopoThbi 3  EKOHOMIYHUMH

IIPaBOINOPYIIEHHAMHU OpIEHTYETHCS Ha
3aKOHOJIaBCTBO, SIKUM nependavyeHo
HaCTyIHE:

3akon Ykpainu «Ipo miminito» (4. 2 1.
24 ct. 11), axuii Oy unHHUA no 07.11.2015
p. HajlaBaB TMpaBO KEPIBHUKAM YIPABIiHbL Ta
MICBKUX BIJUIUTIB BUMAaraTl BijJ MaTepiaJbHO
ciy’k00BUX  0ci0

BIIMOB1AAIEHAX 1

i AIPUEMCTB, YCTaHOB, oprasizarii
BIZIOMOCTI Ta TOSCHEHHS 10 (akrax
NOPYIICHHS  3aKOHOJABCTBA, IPOBEICHHS
JOKYMEHTAIBHUX 1 HATypaJbHUX HEPEeBIpOK,
iHBeHTapu3aliii 1 peBi3ii BUPOOHMYOI Ta
(hiHaHCOBO-TOCIIOAAPCHKOT ,I[if[J'IBHOCTi)).3

Biamosigao no cr. 23. 3akony Ykpainu «IIpo

! IIpo mpoxyparypy : 3akoH YkpaiHu Bif
05.11.1991 p. Ne 1789-XII // Binomocti BepxoBHoi
Pagu Vkpainu. — 1991. — Ne 53. — Cr. 793.

2 IIpo mpoxyparypy : 3akoH YkpaiHu Bif
14.10.2014 p. Ne 1697-VII // Bimomocti BepxoBHOi
Pamu Vkpaiam. — 2015. — Ne 2-3. — Cr. 12.

> TIpo wmimimito 3akoH VYkpaiHu Bif
20.12.1990 p. Ne 565-XII // Bimomocti BepxoBHOi
Pamu Vipaiam. — 1991. — Ne 4. — Cr. 21.
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Harmionaneny HO.HiI_IiIO»4 MPAIiBHUKA TOIIIT
BIZIITOBITHO 10 ITOKJIAZEHUX HA HUX 3aBIAaHb:

— BHSBISIIOTh NMPHYUHH T4 YMOBH, IO
CIOPUSIFOTh BUMHEHHIO KPHUMIHAIBHUX Ta
aJIMIHICTPAaTUBHUX IIPABOINOPYILIEHb,
BKMBAIOTh Yy MeXaxX CBO€l KOMIETEHIIIT
3aXOMiB /IS X YCYHEHHS;

— BXHBAIOTh 3aXOMIB 3  METOI0
BUSIBIICHHS KpUMIHAJBHUX,
aJMiHICTPATUBHHX MIPaBOTIOPYIIICHB;
NPUNIUHSAIOTh  BHSBJICHI KpUMIHAJIBHI  Ta
aJIMIHICTPAaTUBHI IPaBOMOPYIICHHS;

— 3IIHCHIOIOTh CBO€YACHE pearyBaHHS
Ha 3asBM Ta MOBIJOMJICHHS PO KPUMIiHAJIbHI,
aJIMiHICTPATUBHI MMPABOIOPYIIIEHHS a00 MOJIii;

— 3MIIHCHIOIOTH JIOCYJI0BE
po3ciiayBaHHs KPUMiHATBHUX
NpaBOMOPYIIEHh Y  MeXaxX BH3HAYCHOI
1CIT1 HOCTI,

— y BUMNAAKaX, BU3HAUEHUX 3aKOHOM,
3MIMCHIOIOTh TPOBAKEHHS y CIpaBax IIpo
aJMiHICTpaTUBHI MIPaBOTIOPYIICHHS,
NpUAMAIOTh  PIMICHHS TPO  3aCTOCYBaHHS
a/JIMIHICTPAaTUBHUX CTATHEHb Ta 3a0e3meuye ix
BUKOHAHHSI.

3akon Yxkpainu «IIpo opranizamiiHo-
MpaBOBI OCHOBU OOpPOTHOM 3 OpraHi30BaHOIO
3mounHHICTIO) (1.2 cT.12) BH3HA4ae MpaBo

KEpIBHHUKIB  CIHEI[ialbHUX MigPO3JUIB  T10

* IIpo HaujonansHy rmomiuiro : 3akoH YkpaiHu
Bix 02.07.2015 p. Ne 580 — VII // Bimomocri
Bepxosnoi Pamu Ykpainu. — 2015. — Ne 40-41. — Cr.
379.

Besonderheiten Straftatermittlung / Straftatverfolgung

00poTE0i 3 OpraHizoBaHOI 3JIOYHHHICTIO
OpraHiB BHYTPIIIHIX CHOpaB «3ajlydaTH 0
MPOBEACHHS TIEPEBIPOK, PEBI31H Ta eKCIIepTU3
KBaTi(iKOBAaHMX  CHEMIaJiCTIB  YCTaHOB,
opraHizaliii KOHTPOJBHHUX Ta (PIHAHCOBHUX
oprasisy;’

«[Tonoxxenns npo JenapramMeHT
JepKaBHOI CITy>)KOM OOPOTHOM 3 EKOHOMIYHOIO
3NMOYMHHICTIO  MiHICTepcTBa  BHYTPILIHIX
cnpaB YKpaiHW» Jieinerye TparliBHUKaM
migpo3aimiB JlepxkaBHoi ciyxOu 60poTeOu 3
€KOHOMIYHOIO 37I0OYMHHICTIO IpaBo
«IIOpYLIYBaTH B YCTAHOBICHOMY 3aKOHOM
MOPSAKY TTUTAHHS PO MPOBEICHHS TIEPEBIPOK
(hiHaHCOBO-TOCIIOAAPCHKOT IISUTBHOCTI

i APUEMCTB, YCTaHOB, oprasizarii
HE3aJIeXKHO Bia (opM BIaCHOCTI Ta 0ci0, sKi
3alMalOThCsl MIATPUEMHHIIBKOIO TISITbHICTIO
a00  IHIIMMH  BHJAAMH  TOCIOJAPCHKOI
TiSUTBHOCTI 1HAWBIAYaIbHO, Ta OpaTH y4acTh B
ix mpoBeaeHHi (11. 4.2.6.)».6

B opranax Cnyx0u Oe3neku YkpaiHu
(3akorn  VYkpaiam «IIpo  opranizariiito-
MIPaBOBI OCHOBH OOpOTHOM 3 OpraHi30BaHOIO

3MOYMHHICTIO» (T, «B» 1m. 2 cr. 12)

> TIlpo oprai3auiliHO-paBOBi OCHOBH

00pOTHOM 3 OpPraHi30BAHOK 3IIOYHHHICTIO. 3aKOH
VYkpainu Big 30.06.1993, Ne 3341-XII // Binomocri
Bepxosnoi Panu Ykpainu. — 1993. — Ne 35. — Cr. 358.
% Honoxenns «IIpo JlenapTaMeHT Aep:KaBHOL
CIy)0u OOpOTHOM 3 EKOHOMIYHOIO 3JIOYHMHHICTIO
MiHicTepcTBa BHYTPINIHIX CIpaB YKpaiHW» : 3aTB.
HakazoM MBC Vkpaiam Big 03.09.2012 p. Ne 769.
[Enextponnuit pecypc]. Pexum moctymy : http: //
zakon2.rada.gov.ua/laws/show/z1588-12
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periaMeHTye MpaBo KEPIBHUKIB CIIEiabHUX
miapo3AUTiB T0 60poThOl 3 OpraHi30BaHOIO
snounHHICTIO CoiyxOu Oe3meku  YkpaiHu
«3alryyaTH 0 MPOBEACHHS MEPEBIPOK, peBi3ii
Ta EeKCHepTU3 KBali(iKOBaHUX CIICHIATICTIB
YCTaHOB,  OpTraHi3amiif, KOHTPOJbHHX 1
(iHAHCOBHX OpraHiBy».’

HenpouecyanbHi popMHu BUKOPUCTAHHS
IPaBOOXOPOHHUMH OpraHaMy CHeIiabHUX
€KOHOMIYHUX 3HaHb HaWYacTille MepenyroTh
KPUMIHAIBHOMY MPOBAKCHHIO 1
NPOBEICHHIO TMpouecyanbHux Jiil. Yacto
mijicTaBaMH KPUMIHAJIBHOTO TPOBADKEHHS 3
€KOHOMIYHUX MPaBONOPYIIEHb SABISIOTHCS
MaTepianu peBisii, ayauTy abo rmepeBipKu.

PeBi3is mpencraBiisie co00I0 NEPEBIpKY
OyXranaTepChKuX JIOKYMEHTIB 1
OyXTraJITepChKUX 3amuciB. BinmosimHo a0 CT.
2 3akony VYkpainu «lIpo  nepxaBHy
KOHTPOJIbHO-PEBi3iiiHy ciy:k0y B VYkpaini»
peBi3ig BHU3HAYAETHCS SIK METOJ
JIOKYMEHTAJILHOTO KOHTPOIIO 3a (hiHAHCOBO-
TrOCTIOJIAPCHKOI0  JiSUTBHICTIO T ITPHEMCTRBA,
YCTaHOBH, oprasizariii, JTOTPUMAHHSIM
3aKOHOJIABCTBA 3  (DIHAHCOBHUX  IUTaHb,
JIOCTOBIPHICTIO 0OJIIKYy 1 3BITHOCTI, CIIOCIO
JOKYMEHTaJIbHOT'O BUKPUTTS HECTay, po3Tpar,

NpUBJIACHEHb Ta KpPaADKOK KOWITIB Ta

MaTepiaJbHUX I[IHHOCTEH, IONEPeHKCHHS

" Tlpo Cnyx6y O6esmekn VYkpaiunm. 3akoH
Vkpainn Bix 25.03.1993 p. Ne 2229-XI1I // BizomocTi
Bepxosnoi Pagu Ykpaian. — 1992. — Ne 27. — Cr. 382.

Besonderheiten Straftatermittlung / Straftatverfolgung

(iHAHCOBHX 37OBXKHBAaHB." 3a pe3y/IbTATAME
peBi3ii ckmamaeTbes akT. 3 1HIIOro OOKY,
MEePEBIPKY BHU3HAYAIOTh SK OOCTEXEHHS 1
BUBYCHHS KOHKPETHHUX MAIUISHOK (hiHAHCOBO-
roCIOIapChKOT TiSUTBHOCTI cy0’exTa
rocrmojaproBanHs abo HWOro miapo3aiUTiB.
Pesynbratn  mepeBipku  0(hOPMITIOIOTHCS
JOBiJIKOIO 200 JOMOBIIHOIO 3aMKCKOIO.

creniaiicra-

CyTHICTh  JiSUTBHOCTI

€KOHOMICTa y  TMpoIleci  MpPU3HAYEHHS
JOKYMEHTAJIBHOI PEBI3ii moJyiArae y HaJaaHHI
JIOTIOMOTH  CJIITYOMY, KOIU € HEOOXiTHICTh
BUPIIICHHS 3araJIbHUX MUTaHb; MPU3HAYCHHS
TIEPBUHHOI PEBI31l Ta MPOBEIEHHS aHAI3y il
MarepiaiiB; MpPU3HAYEHHS J0JAaTKOBOiI abo
MOBTOPHOI peBi3ii. Po3risHeMO KOXHHK 13
WX BUAIB JOIIOMOTH CIEIiallicTa-eKOHOMICTa
CITTYOMY ORI JTOKJIATHO.

v npoiieci MIPU3HAYCHHS
JOKYMEHTaJIbHOI peBi3ii crienianicr-
€KOHOMICT HaJa€e JOMOMOTY CIiA4oMy Yy
BHpIIIIEHHI 3arajJbHUX MTUTaHb, a CaMe:

—IIJIECTIPSIMOBAHICTh MIPU3HAYCHHS
JOKYMEHTAIbHOI peBi3ii Ta BU3HAYEHHA il
BUJLY;

—BH3HAYEHHSI [OCAIOBUX O0ci0 Ta
BIJUTUTIB (biHaHCOBO-TOCTIOAPCHKOT

TiSUTBHOCTI, 1110 HEOOX1THO MIEPEBIPUTH;

¥ Ilpo mepxaBHy KOHTPOIBHO-PEBi3iiiHy

cayx0y B Ykpaini. 3akon Ykpainu Big 26.01.1993 p.
No 2939-XII (31 3miHaMW 1 JOMOBHEHHSAMH) //
Bimomocti BepxoBuoi Pagn Ykpainu. — 1993, — Ne 13.
—Cr. 110.
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—opranizaruis IIPOBEJICHHS
JIOKYMEHTAIBHOT peBi3ii.

[Ipn NpU3HAYECHHI NEPBUHHOI
JOKYMEHTaJIbHOI peBi3ii Jornomora

CIeliaaicTa-eKOHOMICTa CIITIOMY TOJISTaE y
HACTYITHOMY:
—IUIs OTPUMAaHHS TOBHUX BIiAMOBiIEH

eKCIIepTa-€eKOHOMICTa Ha MUTaHHS CYAOBO-

CeKOHOMIYHOI ~ €KCHEepTH3H  PEKOMEHAY€E
CIIYOMY  TEepeliKk  JOKYMEHTIB,  sKi
HEOOXiTHO BUJIYYUTH y cy0’ekTa

TOCTIOJJAPIOBAHHS JIJIS TOCTDKEHHST,

—IiCIIs BU3HAYCHHS MepeTiKy
JOKYMEHTIB JUISI JOCTI/PKCHHS, CHeIialicT
MOXK€E BKa3aTH MiClleé IXHBOTO MOKJIHMBOTO
3HAXOJKCHHS, a TaKOXK KUIBKICTH
€K3eMIUIIpiB, sKi OyayTh MOTPiOHI eKkcrepTy
JUIs TIepeBipKU. BupilieHHS Takux NMUTaHb €
IyXe BAXIJIMBUM, KOIU  MIEThCSI  IPO
CIIBYYaCHHUKIB  3JI0YMHY, SKI SBISIIOTHCS
MpaIiBHUKaMU MiAMTPUEMCTBA a00 Horo (imiid,
TOIIIO;

—3a BIZICYTHOCTI OKpPEMHUX JIOKYMEHTIB,
Kl TIOTPiOHI CHIAYOMY, CIEMIaIiCT MOXKE
JIOTIOMOTTH 3HAMTH 1HIII JOKYMEHTH, SKi
MICTSITh OTPiOHY iH(OpMaIlito;

—OCKUIBKM  CcHeriamicT go0pe 3Hae
0COOIMBOCTI JIOKYMEHTOO001ry Ha
KOHKPETHOMY  HIANPHEMCTBI, BIH MOXe
NOSICHUTH ~ CIIAYOMY  CTPYKTYPY, CXEMH
CHCTEMH pPYXy NEPBHUHHUX, OyXTalTEepPCHKHX,
00TIKOBUX

IMOJAaTKOBUX Ta IHIIUX

JIOKYMEHTIB, CHOCOOM BiZOOpaXeHHS B HHUX

Besonderheiten Straftatermittlung / Straftatverfolgung

rOCIOJApChKUX OIepaliid, a Takok (HopMu
HAKOITMYyBaHHS JAHUX npo pyx
MarepiaabHUX I[IHHOCTEH;

—BIJNOBIIHO JI0 MaTepiaiiB, sKi Mae
CHIMUMM, CHEIIaiICT MOXeE  JOIOMOITH
BH3HAYUTH OOCAT MEPBUHHOI peBi3ii. Bemnke
3HAYEHHS Ma€ BCTAHOBJICHHS  MOPSIKY
MPOBEJICHHS PEBI3IMHMX [iii; Koma oci0, sKi
MOBWHHI HAJAaTH TIOSICHEHHS PEBI30POBI;
MOJJIMBICTh Ta TOPSAIAOK 3BEPHEHHS [0
KOHTPAreHTiB JUIsl TMPOBEACHHS 3yCTPIUYHUX
MEPEeBIPOK;

—CIeIaIICT MOXE€ JIaTh  CIIIUYOMY
pexomMeHaaii 1010 HAWAOIITBHIINX
METOJIIB (haKTHYHOTO KOHTPOJIIO, a came
IHBeHTapu3allii, JjgabopaTopHOMYy  aHaJI3y
TOIIIO;

—CHemiaicT TaKOX JorioMarae
criguoMy y (opmynioBaHHI THUTaHb Ha
pEeBi3it0, OCKUIBKM HAWOUIBII BaXXITHMBUM Ta
CKJIATHUM SIBJISIETHCS BWU3HAYCHHS 3aBllaHb
pEBI3OPOBi, a came I TMHTAaHHS JO3BOJIATH
OTPUMAaTH MaKCUMallbHy iH(OpMaLio Bif
MIPOBEACHHS PEBIi3ii.

JlommomMora crertianicta He 0OMEXKYEThCS
TIJIBKHM TIEPBUHHOIO PEBi3i€l0, Bl MOXke Opatu
aKTUBHY yd4acTh Yy TMpOIeCi TOJaTKOBOI Ta
MOBTOPHOI peBi3ii. CyTHICTh HOTO JOTIOMOTH
BH3HAYAETHCS SAKICTIO TTPOBENICHOI MEPBUHHOT
JIOKYMEHTaJIbHOI peBi3ii. 3a yMOBH, KOIHU Y
pEe3yNbTaTi MPOBEICHOTO aHaNi3y MEPBUHHOI
peBi3ii chmigumii micis aHamizy JOKYMEHTY

O0aunTh, 1m0 peBi3is Oyna mpoBeaeHa Ha
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HEHAJIEKHOMY piBHI, IIOBEPXHEBO,
BCTAHOBJIEHI TIpaBWiIa OyJId TMOpYyIIeHi, a
pe3yapTaTH  HE  BIIOOPaKaIOTh BCIX

HEOOXITHUX MOMEHTIB, BKJIFOYAIOTh
HEOOIPYHTOBaHI Ta CYMHIBHI BHCHOBKH, BIH
npuiiMae  pillleHHS  [pPO  TPOBEICHHS
MOBTOPHOI a00 J0JATKOBOI peBi3ii. 3 Takux
YMOB crerianicT MOXe JIOTIOMOT'TH

BU3HAUUTU  TEpeTiK  JOKYMEHTIB,  sKi
HEOOXIJTHO JOJaTKOBO OTPUMAaTH y Cy0’€KTa
rOCIOJJapIOBAHHSI.

Sk moka3zye cymoBa TpakTUKa Ta
ONUTYBAaHHS CIITYUX, (OPMH BUKOPUCTAHHS
cHemialbHUX €KOHOMIYHMX 3HAaHb 4acTo
IJTyTAalOThCA. B OHUX 1 THX caMUX CUTYaIlisax
ONHI CHifyl NPHU3HAYAIOTh pEBi3il0, 1HIN —
CYZI0BO-€KOHOMIYHY eKkcrieptusy. Tomy iHOmIi
CYJI0BO-€KOHOMIYHA eKCIepTh3a
MIIMIHSIETBCS PEBI3I€I0 1 CHITUMA Tepenae
peBizopam 310pani JOKYMEHTH
OyXraaTepchbkoro oOJIiKy Ta Jopydae iMm
BCTAHOBUTH ()AaKTH TEBHUX TOPYIICHB,
po3Mip 1 Tmepiod  YTBOpPEHHS  HecTadi
MarepialbHUX LIHHOCTEM Ta TpPOILIOBHUX
KOINTIB, BHPINICHHS IHIIUX 3aBIaHb, SKi
BIIHOCATBCS ~ J10  KOMIIETEHIli  CYJOBO-
€KOHOMIYHO1 ekcreptusn. llopsnm 13 THM,
peBi3opaM 1HOJII IMEepeNaroThbcs Marepiaau 3
KPUMIHAJBHUX TPOBAKEHb, Y TOMY YHCIi
BHCHOBKH IHIIIUX BUIIB €KCHEPTHU3. 3 1HIIOTO
OOKy, TIpW TPU3HAYCHHI pEBI3id, YacTo
MOBTOPHHUX, Y KPUMIHAILHOMY TPOBaKEHHI

BUSIBJSIETBCS  KUIBKA ~ aKkTiB 3 PI3HUMH

Besonderheiten Straftatermittlung / Straftatverfolgung

BHUCHOBKAaMH, SKi 4acTO MICTATh MPOTUPIYYS,
TOMY Cy/H TTIOBHHHI TTOBEPHYTH MaTepiajid Ha
JIOIATKOBE PO3CIiyBaHHA. Taka CHTYyallis
CBIIYUTH TPO T€, L0 MOTPiOHI HAyKOBi
MIIXOAW Ta YiTKI MPOLEAYpPH NPU3HAYCHHS
peBi3iii Ta CYJOBO-€KOHOMIUHUX EKCIEPTU3
st 3a0€3MeYeHHsT ONTHMAIBHUX YMOB ISt
IMBUAKOTO 1 SKICHOTO  PO3CIHiTyBaHHS
€KOHOMIYHUX MTPABOMOPYIICHbD.

OCHOBHOIO TPUYHHOIO TaKUX KOJI31i
3aKOHOJABCTBa, € HEIOCTAaTHHO YiTKI MEXI
BUKOPUCTaHHA JOKYMEHTaJIbHOI peBi3ii Ta
CYA0BO-€KOHOMIYHOT EKCIIEPTU3HU y
KpUMIHAJIBPHOMY TpOBaJpDKeHHI. Haykosii
3a3Ha4yalTh, W0 MiSJBHICTH peBizopa 1
eKcrepTa y mporeci JOCY/IOBOTO
pO3CIiTyBaHHS € JyXe€ CXOXKO0I, MOXHa
BUJIUTUTH CIIJIBHI PUCH IXHBOT ISITBHOCTI:

—IOCIIIKYIOTh OJTHAKOBI TOCIOAAPCHKI

omepauii, sKi BimoOpakeHI B O0OJIKOBHX

JTOKYMEHTaX;
—MpaIioTh, B  OCHOBHOMY, 13
OyXranTepchbKUMH JIOKyMEHTaMHU Ta

O0JIIKOBUMH PEricTpamu;

—BHUKOPUCTOBYIOTb Yy CBOid  poOOTI
3HaHHS 3 OJIHAKOBOi Traiy3i EKOHOMIYHHUX
3HAHb;

—3aCTOCOBYIOTh TPAKTUYHO OJHI 1 Ti
caMmi NPUHOMHU JOCHIKEHHSI MaTepialiB, sK
CIIELIaTiCTH-EKOHOMICTH,

—c(hopMyIBbOBaHI CIIIYAMH YH CYJIOM
NUTaHHs a00 3aBJaHHA BU3HAYAIOTH IJIAHM 1X

pobotu;
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—3HAXOJAATHCS Y KOHTAKTI 13 CIIIUUM, y
MIPOBA/DKEHHI SKOTO 3HAXOJATHCS MaTeplaiu
IPaBOMOPYIICHHS.

Came ToMy mporiec MPOBEACHHS PeBi3il
Ha JIOCYZIOBOMY pO3CIilyBaHHI, a TaKOX
PO3MEKyBaHHS peBizii Ta CyJI0OBO-
€KOHOMIYHOI eKCHepTH3M B yMoOBax Mii
HOBOTO  KPHMIHAJIBHOTO  IPOLECYaTbHOTO
3aKOHOJIaBCTBA

VYkpainu SIBJISIETHCSI

aKTyaJlbHUM 1  moTpedye  HayKOBOTO
JOCITIJIKEHHS 1 BUPILIICHHS.

OCHOBHI TPYIHOIII y pPO3CIiTyBaHHI
€KOHOMIYHUX TIPABOMOPYIIEHb IIOB’s3aHi 13
THUM, IO TPABONOPYIICHHS BYMHSIOTHCSA 3
BUKOPUCTAHHSAM 30BHI 3aKOHHUX (piHAHCOBO-
TOCHOJApChKUX Omeparii, siki BigoOpaxkeHi B
3BITHUX

00JIIKOBHUX Ta JIOKYMEHTAaX.

3aificHeHi1 3JIOYUHIISIMU oneparii
BIJIPI3HSIOTHCS BiJ 3aKOHHHX THM, IO B
JOKYMEHTH  BHOCATBCS  JaHi, SKI  He
BIJIMOBIIatOTh JiicHOCTI. ToMy HaBiTh 3a
YMOBH BUSIBJICHHS HEMPAaBUIIBHOCTI

opopmiieHHs ~ OONiKOBUX  ab0  3BITHUX
JTOKYMEHTIB, Ba)XXKO BCTaHOBHUTH OyJl0 IIe
MOMUJIKOI0O UM YMHUCHHMH JISIMH OCOOH, IO
CKJIajia TaHWW JOKYyMEHT. PeBi3ist Moxe mutie
BUSBATM  II€BHI  HEBIQIIOBigZHOCTI  abo
MOPYIIEHHSI TaKi, SK HEBUKOHAHHS BUMOT
moa0  oQOpMIIGHHS ~ aKTiB  CHUCAHHS
MaTepialbHUX IIHHOCTEH, (hakTH HecTadi abo
HA/UIMINKIB MaitHa Ta iHmi n1ii. CymnoBo-
E€KOHOMIYHA EKCIIepTH3a MOopAJ i3 UM MOXeE
BHUSIBUTH

MNPpUYCTHUX a0 BUSABJIICHHUX

Besonderheiten Straftatermittlung / Straftatverfolgung

MOpYIIIeHb, iX Yac i Micle, a TaKoX yMOBH,
K1 CTIpUSUITA TaKUM MOPYIICHHSM,

MepeBIpUTH MPaBUIILHICTD METONKHU
NpoBeICHHS peBi3ii. [Hakme Kaxydu, peBizis
1 EKOHOMIYHa EeKCIepTH3a MOXYTh HUIAXOM
JOCIIJDKEHHS JTOKYMEHTIB BHU3HAYHUTH CTaH
MarepialbHUX IIHHOCTEH 1 TPOIIOBUX KOIIITIB
Ta iX pyxX, aje He (aKTU iX MPUBIACHEHHS.
CaMe TOMY € HENPaBWIBHUM MPOBOJUTH
PO3MEXKYBaHHS MIK PEBI3I€EI0 Ta CyA0BO-
€KOHOMIYHOIO E€KCIIEPTH30I0 33 O3HAaKOIo
MO>KJIMBOCTI BCTAHOBJICHHS daxty
pPO3KpaJiaHHd MaiiHa, OCKIJIBKU Hi peBi3is, Hi
Oyxrainrepcbka eKCcrepTH3a HE
BCTAQHOBIIIOIOTh CKJIaJly 3JIOUYMHY, a JIUIIe
BUSIBJISIIOTD o0OcTaBUHU (biHaHCOBO-
rOCMONAPChKOT  TiSUTBHOCTI,  sIKI  JAr0Th
MIJICTaBH JJIsi FOPUIUYHUX BUCHOBKIB. Jlist
MMOBHOT'O OOTPYHTYBaHHS MOAIOHMX BUCHOBKIB
HEOOX1THO MPOBECTU KOMIUIEKC CIITUYUX [iH,
CIpSMOBAaHMX  Ha  aHami3  iHQopmarii,
OTpUMaHOI B  pe3ysibTaTi BUKOPUCTAHHS
CHEIIAIbHUX €KOHOMIYHHX 3HAaHb. Takum
YMHOM, DEBI3isl Ta E€KOHOMIYHa EeKCIepTh3a
IIPU3HAYAIOTHCS npu po3ciiayBaHH1
€KOHOMIYHOTO TMPaBOMOPYIICHHS HA MiJCTaBl
JaHUX Tpo Te, MmO Yy  cy0’ekta
rOCHOJIApIOBaHHS € JIOKYMEHTH OOJiKy Ta
3BITHOCTi,  sIKIi  JO3BOJSIIOTH  OpH  IX
JOCITIJDKEHHI 3 BUKOPHUCTAHHSIM CHEIlaJTbHUX
€KOHOMIYHUX 3HAaHb BCTAHOBUTH HOBI (aKTH.

BiaminnicTh Mk TakumMu (opmamu

BUKOPUCTAHHS CHEI[IAIbHUX EKOHOMIYHUX
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3HaHb, SIK pEBi3isl Ta CYyJ0BO-€KOHOMiYHA
eKCIepTH3a, MOoJArae y IX MpolecyalbHil
YpEryJIbOBAaHOCTI Ta 3HAYEHHI PE3yNbTATIB y
BCTAHOBIIEHHI  icTWHU. [HOAI  HayKoBIi
CTBEpKYIOTb, IO TMPOBEICHHA peBi3ii Yy
KPUMIHIBHOMY TIPOBAPKEHHI € CAMOCTIHHUM
croco0oM 30MpaHHS JOKa3ziB abo CIig4oro
niero. Ilpu 1npomy iimerecsi He 1po
MpOBEJeHHS peBi3ii camoi mo cobi i He mil
peBi3opa, a AISUTBHICTH  CIIAYOTO, IO
MIPU3BOJIUTH JI0 TIPOBEJICHHS PEBI3ii 1 MOSBU Y
Mmarepiasiax KpHUMIHAJIBHOTO IPOBAKEHHS
BIJITIOBITHOTO JIOKYMEHTa — JKepela JoKa3iB.
[Ipotun Takoro migxomy Oys II. ITlomrtonac,
KWW CTBEP/KYBaB, IO CIIAYUNA TEpPEKIIaIae
cBoi  ¢yHKmii Ha  peBi3opa,  KOIU
BHKOPHCTOBYE HOTO JUisi 30MpaHHs 10Ka3iB.’
BkasiBka Ha Te, MO JOKa3HW BUSBISIOTHCS Y
pe3yapTaTi  AISUTBHOCTI  CHig4oro, a He
IOpOBEICHHS peBi3ii, MO CyTi HIYOro He
3MIHIOE, OCKUIBKHM OpTraHizaiiiiHa AisiIbHICTD
CIIITYOTO 3 MPOLECYAIbHOI TOYKH 30py HE
SBJISIETHCS CIIOCOOOM 30MpaHHs JT0Ka3iB, X04ya
JUIS TIPOBEACHHS PO3CIIIyBaHHSA B LIJIOMY €
Jy’e BaXKJIUBOIO.

Y mnocranosi Ilmenymy BepxoBHoro
cyny Ykpainu Big 30.05.1997 p. Ne 8 «IIpo
CYIOBY €KCIepTH3y B KpPHUMIHAIbHUX 1
[UBITPHUX CIpaBax» IMPsSMO BKa3yeThCs Ha

HEJIOMYCTUMICTh 3aMiHU EKCTIePTU3H

’ Mommonac I1. K. CyneGHas peBusus 1

CynIeOHO-DKOHOMUYECKas JKCIIEPTH3a /
I1. K. ITomrronac. — Bunsaroc : Muntuc, 1990. — 232 c.

Besonderheiten Straftatermittlung / Straftatverfolgung

peBi3isiMU. Y TOCTaHOBI 3a3HAYAETHCS, IO
«aKTH, YW 1HII JOKYMEHTH, B TOMY YHCII
BiOMYi, 7€ 3a3HA4yaloTbCs  OOCTaBHMHMU,
BCTaHOBJICHI 13 3aCTOCYBAaHHSM CHEIiaIbHUX
3HaHb, Y TOMY YHCIi NpO TNPUYMHHU aBapii,
HecTadl

BapTICTh PEMOHTY, po3mip

MarepialbHUX  I[IHHOCTEH, HE  MOXYTh
PO3TIISAIATHCH K BUCHOBOK €KCIiepTa Ta OyTH
MiJCTAaBOIO JJIs BIIMOBU Yy TPU3HAYECHHI
CyJIOBO-€KOHOMIYHOI  €KCIIepTHU3HM, HaBITh
SIKIIIO BOHU OJIEp>KaHl Ha 3alUT CYAy, OPTaHiB
Ji3HaHHSA, caiaqyoro abo aaokara (1I.1 8)».10
3 ypaxyBaHHSM HaBEACHOTO BHIIE, CIIiJ
3ayBOKHUTH, IO pEBi3iE HE MOXe OyTH
BH3HaHA TMPOIECYaJbHOIO [II€I0, a PEeBi30p
CaMOCTIHHOIO  TPOIECYAIbHOI  (Iryporo.
[Topsin i3 1uM, HempolecyaJbHHH XapakTep
TiSTBHOCTI  peBi3opa  He  3a0e3medye
00’ €KTHBHICTh, TOBHOTY, JOCTOBIPHICTh Ta
AKICTb pPEeBi3ii, OCKUIbKM OOBHHYBAaYeHHUU Ta
1HIII YYaCHUKHU KPUMIHAIBHOTO MPOBAKEHHS
HE MArOTh MOJMJIMBOCTI IIOCTaBUTH HOIATKOBI
MATAHHS PEBI3OPYy, 3asgBUTH WOMY BIJIBIJ
TOIIO. AHaNI3yIOUM HaBEJEHE BHUIIE, MOXHA
CTBEP/)KYBaTH, II10:
—IOKyMEHTaJIbHA peBi3is K
HempolecyaiabHa — GopmMa  BUKOPUCTaHHS
CelialbHUX OyXTalTepChbKUX 3HAHb MOXKE

Oyt 3aCTOCOBaHa B TiSUTHHOCTI

' TIpo cynoBy ekcriepTusy B KpHMiHANBHHX i
IUBUTEHUX cripaBaX. [Tocranosa [Tnenymy BepxoBHOTO
Cyny Vxpainm Big 30.05.1997 Ne 8 // BicHuk
Bepxosroro Cyny Ykpaiau. — 1997. — Ne 3. — C. 2-5.
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IPaBOOXOPOHHUX  Opra”iB gk  3aci0

JOKYMEHTAIIBHOTO BUSIBIICHHS O3HaK
€KOHOMIYHOTO TpPaBOMOPYIICHHS, a came

JOKYMEHTAJIbHUX MaTepiajiB, sKi MOXYTh

OyTH mijicraBamMu TUISt MIOYaTKy
KPUMiHAJIBHOTO MTPOBAKEHHS;
—IOKyMEHTaIbHA peBi3is MOJXKE

NPU3HAYATUCh YYACHUKAMU KPHUMIiHAJIBLHOTO
MPOBA/DKCHHS  (CIAYMUM, CIITYAM-CYAJICIO,
IPOKYpOpPOM,  aJBOKAaTOM,  CyIOM)  3a
MPABOIMOPYIICHHSM TiTbKA B TOMY BHIIAJIKY,
KO KPUMIHAJIbHE MPOBAKEHHS IMOYaIOCh
HE 3a MarepiajaMu peBi3ii, a 3a JTaHUMH,
OTPUMAaHUMHU B pe3yJbTaTi BUKOPUCTAHHS
TaKUX METOMIB  (PAaKTUYHOTO  KOHTPOIIIO

(iHAHCOBO-TOCTIOAAPCHKOT  AISTBHOCTI  SIK:

IHBEHTapH3aIlis, KOHTPOJIbHI oOmipu
BUKOHAHUX pooiT, nabopaTopHi
BUIIPOOYBaHHS TOIIO;

—Marepianu peBi3ii HaOyBalOTh

3HAYCHHsI J0Ka3iB TUIBKU MICIA 1X MEepeBIpKH
npolecyaJTbHUMH 3ac00aMHu, y TOMY YHCII,
HUIIXOM TPHU3HAYEHHS CYAOBO-EKOHOMIYHO1
eKCIePTH3H;

—CTaTyc npolecyanbHoi Girypu peBizop
HaOyBae€, KOJIM BUCTYNA€ y KPUMIHAIbHOMY
MPOBA/DKCHHI K CBiIOK a0 cremiamicT i
MOXX€ TOBIIOMHUTH TPO (aKTH, SKI CTaIH
oMy BIZOMI B pe3yibTaTi 3aCTOCYBaHHS
CHeliaJbHUX  EKOHOMIYHHMX 3HaHb NpHU
BUKOHAHHI CBO€i  CiIy>)kOOBO1  peBi3iifHOT

TSUTBHOCTI.

Besonderheiten Straftatermittlung / Straftatverfolgung

BucHoBku

JloBeneHo, 1m0 B TpOIeci MPaKTUIHOI
TiSUTBHOCTI  NTPaBOOXOPOHHUX OpraHiB Oynu
BUPOOJIEHI TpolecyalbHl 1 HEMpolecyalbHi
Haifuacrime

dbopmu (ki nepeayoTh

MpoIecyaaTbHUM TISIM) BUKOPHUCTAHHS
CIELIaNiCTIB-eKOHOMICTIB ~ JUIsI  BHpIIICHHS
psly TPOMDKHMX 3aBOaHb y OopoTbOi 3
€KOHOMIYHOIO 3JIOYMHHICTIO, IO 3HAKHIIIO
BIIOOpPKEHHSI y 3aKOHOJABUYMX aKTax, Kl
BHU3HAYAIOTh CTATYC Pi3HUX MPABOOXOPOHHUX
CTpYKTyp. Haromomyerbcs, mo peBi3is, sK
HempouecyaibHa — ¢opma, Ta  CyAOBO-
€KOHOMIYHA E€KCIepTu3a, SIK MpollecyalbHa
¢dbopma, MpU3HAYAIOTHCS MPHU PO3CIIiTyBaHHI
€KOHOMIYHOTO TPABOMOPYIIEHHS Ha IiJICTaBi
JaHUX Tpo Te, MmO Yy  cy0’ekTa
TOCTIOJIAPIOBAHHS € JOKYMEHTH OOJIIKy Ta
3BITHOCTi, SIKI  JO3BOJSIIOTH  HpH  IX
JOCTIPKEHHI 3 BUKOPUCTAHHSAM CHEI[iaIbHUX
€KOHOMIYHUX 3HaHb BCTAHOBUTH HOBI (haKkTH.
BigMminHicTE MDK HAMHA hopmamu
BUKOPUCTAHHS CHEI[IAIbHUX E€KOHOMIYHUX
3HaHb TOJArae y iX  MpoLecyalbHil
YperyJIbOBaHOCTI Ta 3HAYEHHI PE3YIbTaTIB y
BCTAHOBJICHHI IiCTMHH. BcTaHOBIEHO, IO
EKCMIEePTU-EKOHOMICTH  CBhOTOJHI  MAalOTh
BUPINITYBAaTH MUTAHHS TOTIOMOTH MPABOCYIJIIO
Yy PO3CIiIyBaHHI Ta PO3KPUTTI €KOHOMIUYHUX
MPaBONIOPYIIICHD, JOCITI K YFOUH HOBI
CHOCcOOM CKOEHHSI €KOHOMIYHUX 3JIOUMHIB Ha

Cy4acHOMY eTami pO3BUTKY YKpaiHu, Yy
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nepiox pPO3BUTKY PHUHKOBHX BIAHOCHH Ta

CTaHOBJICHHS IIPABOBOT I€PKABH.
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Problem’s setting

The Ukrainian stock market is not
legally stable and steady structure. It is under
constant transformation caused both by
internal development factors and
globalization processes in the world market of
financial services. Investors make a large and
powerful, however at the same time
potentially “weak” group in this market;
therefore, the increase of investors’ right
protection level is the highest priority in the
stock market reforms. Asymmetric status of
investors and professional stock market
traders requires special approach to regulation
of investors’ activities and de-risk from
fraudulent actions of any kind.

In  Yu. Fogelson’s opinion, the
requirement of information disclosure,
prudential supervision, and rules for finance
service advertising — all these things ensure
protection of individuals (retail customers of
financial organizations), when the financial

organization works successfully and fulfills

its obligations to customers. However, it is
quite often that a financial organization is no
more able to fulfill its contractual obligations.
The situation may be caused by various
factors, from volatile general market
condition to supervisory error.' In such cases
investors suffer from substantial material loss,
as they cannot return their capital investment.
Generally, it is impossible to anticipate and
prevent these manifestations of a crisis in
stock market. Therefore, the world
community has found alternative option of
protection of investors’ rights on money and
instruments owned by them. This option may
be reduced to introduction of special
guarantee and compensation instruments
meant to mitigate the impact of investment
company’s failure before its investors.
Compensation instruments in favor of
investors are relatively new in the Ukrainian

stock market and they are still under

'Fogelson Yu. B. Finance service customers
right protection / Yu. B. Fogelson, M. D. Yefremova. —
Moscow : Norma, Infra — Moscow., 2010. — 368 p. —
page 255.

Recht der Osteuropdischen Staaten; ReOS 01/16
www.ReOS.uni-goettingen.de

25



Iryna Polianska

discussion. Therefore, this article is aimed at
comprehension of feasibility and viability of
introduction of guarantee and compensation
instruments in Ukraine, as well as
proportionality of such a measure for all
participants of the national stock market,
especially through analysis of theoretical
basis and practice of compensation
instruments functioning in Europe together
with review of the Ukrainian legislation in

this sphere.

Presentation of material

Directive 97/9/EC of the European
Parliament and of the Council dated from
March 3, 1997 on Investor-Compensation
Schemes (hereinafter referred to as the ICSD)
makes the legal basis for introduction of the
European guarantee and compensation
instruments. It assures minimum protection
level, being a kind of “ultimate authority”
measure for small investors in situation, when
the investment company’s fails to return cash
or other financial instruments to the customer.

According to p. 2, the Article 2 of the
ICSD, its legal regulation covers only those
investors’ losses that are related to the
investment business. Investment business
means any investment service as it is defined
in the Section A, annex 1 to the Directive
2004/39/EC of the European Parliament and
of the Council dated from April 21, 2004 on

Aspects of Legal Regulation of Compensation Schemes

Markets in Financial Instruments Amending
Council 85/611/EEC  and
93/6/EEC and Directive 2000/12/EC of the

Directives

European Parliament and of the Council and
repealing Council Directive 93/22/EEC
(hereinafter referred to as the MIFID), as well
as additional services including depositing
and administration of financial instruments on
customers’ accounts according to part 1,
Section B, annex 1 to the same Directive. At
the same time it is indicated in the MIFID
that: “This Directive shall not be applied to
collective investment undertakings and
pension funds whether coordinated at
Community level or not and to depositaries
and managers of such undertakings” (“h” p. 2,
the Article 1).

Therefore, the Directive 97/9/EC does
not protect the rights of investors of
undertaking for collective investment in
transferable securities (hereinafter referred to
as the UCITS) since: UCITS is not a financial
service, regulated by MIFID, while
depositaries or sub-custodians UCITS are not
necessarily investment companies in terms of
this Directive.

The European Commission observes an
unequal attitude to investors here. In order to
eliminate this problem, shareholders must be
entitled to

compensation through

compensation scheme in the event of
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depositary  or  sub-custodian = UCITS
bankruptcy.

The explicit suggestions of the
Commission were reflected in the text of
amendments to the ICSD (with Amendments
2010/0199°) prepared by the Commission. On
the contrary, the European Parliament and
Council place in question the possibility of
expanding this Directive 97/9/EC. Their
position is based on the opinion of the most
EU member states, which “expressed serious
concern as for expanding the Directive
97/9/EC to situations of depositary UCITS
failure”.*

The European Fund and Asset
Management Association (EFAMA) name the

following main reasons for collective

investment market concerns™: 1) the offer

Alternatives to Investor ~Compensation
Schemes and their Impact. —  Directorate-
General for Internal Policies. Policy Department A:
Economic and Scientific Policy, PE 492.451, — 2012—
Internet source:
http://www.europarl.europa.cu/RegData/etudes/etudes/j
0in/2012/492451/IPOL
ECON_ET(2012)492451 EN.pdf

? Proposal for a Directive of the European
Parliament and of the Council amending Directive
97/9/EC of the European Parliament and of the Council
on investor compensation schemes. — Internet source: —
http://ec.europa.eu/internal _market/securities/docs/isd/
dir-97-9/proposal-modification_en.pdf

* Council of the European Union (2005a)
«Interinstitutional File: 2010/0199 (COD)
Notel12032/11», Brussels: Council of the EU. —
24/06/2011 — Internet source: http://www.europa-
nu.nl/9353000/1/j4nvgsSkjg2 7kof jOvvj9idsj04xr6/viqj
578mndzw

> EFAMA Preliminary Position Paper on the
Commission’s proposal amending the Directive in
Investor Compensation Schemes — Internet source:
https://www.efama.org/Publications/Public/Investor C
ompensation_Scheme Directive/10-

Aspects of Legal Regulation of Compensation Schemes

appears too early, i.e. coming ahead of
realization of requirement for revision of the
depositary UCITS legal status; 2) special
features of collective investment raising
serious legal and practical issues have not
been considered. For example, Directive’s
97/9/EC basic principle is the reduction of
compensation payment reasons to the fact of
direct and immediate relation between an
investor as an affected party, and investment
company as a defaulting party. This relation
can be traced for the investment company
undertaking obligation to protect, manage or
perform custody over money and any other
instrument on behalf of the customer
(investor). Thus if the investment company
cannot return these financial instruments, it is
the investor who is first to suffer from the
negative impact.

The situation with the UCITS is slightly
different. Though, there are options in legal
regulation in various EU member states, in
most cases the UCITS is presented as a legal
or beneficiary owner of assets entrusted to the
custody of the depositary. So, depositary’s
errors influence the investors, but indirectly as
there is no direct relation between these
parties. This impact results in decrease of the
net value of investor’s share, which
undoubtedly is a material consequence of

depositary’s failure. In this relationship

4088 EFAMA%?20Position%20paper%200n%20ICSD
%20Review.pdf
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pattern, the UCITS is the primary affected
party, which legal existence is completely
ignored in the offered changes; 3) the burden
of additional cost. It was concluded by
EFAMA  that contributions to  the
compensation scheme will be paid by
investors of UCITS or by the UCITS itself. In
any case, these expenses will decrease
investors’ profit size. Besides, the ex-ante
expenditures are not balanced with the profit,
which may be gained by investors under
future enhanced security measures.

Among the weaknesses of the suggested
changes we should also mention that they are
discriminating towards investors, who invest
into master-feeder or fund of funds UCITS
institutions. While depositary’s failure causes
negative impact on complete investment
structure, it is declared that only principal
fund investors are entitled to compensation
payments. The matter is that the feeder fund
as the owner of the master fund’s shares
obtains the professional investor status.

According to p. 2, the Article 4 of appendix I

% EFAMA Preliminary Position Paper on the
Commission’s proposal amending the Directive in
Investor Compensation Schemes — Internet source:
https://www.efama.org/Publications/Public/Investor C
ompensation_Scheme Directive/10-

4088 EFAMA%20Position%20paper%200n%20I1CSD
%?20Review.pdf. — C.2, C.8; Commission’s proposals
amending the Directive in Investor Compensation
Schemes (97/9/EC) BVI’s comments and technical
amendments. — Bundesverband Investment und Asset
Management. — 9.10.2010. — Internet source:
http://www.bvi.de/fileadmin/user _upload/Regulierung/
Positionen/Anlegerentsch%C3%A4digung/2010-12-

09 BVI proposal ICSD Olle Schmidt.pdf
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to the ICSD, professional investors may be
included into compensation scheme coverage.

Taking into consideration the above
mentioned and other problems, the suggested
changes to the Directive 97/9/EC cannot be
regarded as successful in hitting their primary
targets. Therefore, after negotiations the
provision for placing the UCITS under terms
of the ICSD was excluded from the
compromise text. However, neither the
problems nor Commission’s objectives were
the main reason for such a decision. On the
contrary, during the discussion of
amendments to the Directive 97/9/EC, most
members of the European stock market
expressed their readiness to  support
Commission’s efforts for investors’ UCITS
protection. At the same time, they did not
approve the key concept of realization of this
initiative. Thus, EFAMA reported that the
protection of investors UCITS will be
achieved not through expanding of the ICSD
to the UCITS, but through -constructive
proposals on depositary regulation revision.’
Depositary’s UCITS fault issues may be
solved only according to special legal

regulation provided in the Directives

7 EFAMA Preliminary Position Paper on the
Commission’s proposal amending the Directive in
Investor Compensation Schemes — Internet source:
https://www.efama.org/Publications/Public/Investor C
ompensation_Scheme Directive/10-

4088 EFAMA%?20Position%20paper%200n%20ICSD
%20Review.pdf. — P.11.
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concerning the UCITS.® The European
Parliament expressed the same attitude
towards the idea of placing investors’ UCITS
loss compensation under the basic regulatory
act for the UCITS. Under this pressure, the
new version of p. 10, Premises of this
Directive 97/9/EC was stated. Now the
Commission is  responsible  for  the
development of suggestions on explanation of
depositary’s UCITS fault terms if “the
depositary or a third party custodian, to which
the assets UCITS are entrusted, is unable to
fulfill its obligations to the UCITS for the
reasons, which directly result from financial
condition of the depositary or this third party
custodian, — and such fulfillment cannot be
reasonably  expected”.  The  prepared
suggestions had to become grounds for
further amendments of the Directive
2009/65/EC.

The idea of introduction of investor

protection instruments in the stock market in

the form of compensation programs

8 .. , .
Commission’s proposals amending the

Directive in Investor Compensation Schemes
(97/9/EC) BVI’s comments and technical amendments.
— Bundesverband Investment und Asset Management.
- 9.10.2010. - Internet source:
http://www.bvi.de/fileadmin/user _upload/Regulierung/
Positionen/Anlegerentsch%C3%A4digung/2010-12-

09 BVI proposal ICSD_Olle Schmidt.pdf; Investor
Compensation Schemes — Position in the European
Commission’s Proposal to amend Directive 97/9/EC on
Investor Compensation Schemes. — European Banking
Federation. — 27.10.2010. — Electronic source:
http://www.ebf-
fbe.eu/uploads/documents/positions/FinMark/15-
November%202010-D1436G%20final%20clean-2010-
Investor%20Compensation%20Schemes%?20Directive.
pdf
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(schemes) has been under discussion in
Ukraine for the recent decade. There were
about five versions of the draft of the law’
during this period; this law was aimed at
improvement of the Ukrainian system of
investor’s right protection according to the
best European traditions. Improvement
concepts offered in these drafts of the laws
were based on introduction of the
compensation payments to investors, who
have lost their investments due to the fact of
their inaccessibility, in the Ukrainian stock
market.

Interest groups argue for necessity to
introduce such legal regulation based on
Ukraine’s obligations to bring national laws
in compliance with the EU regulatory
standards. Their key efforts are aimed at the
Directive 97/9/EC implementation.

Among the most recent drafts of the
laws, there is the Draft of the Law of Ukraine
“On the Insurance System for Retail
Investors’ Investments in the Stock Market”
dated from September 3, 2013, approved by
the Cabinet of Ministers of Ukraine on

? Draft of the Laws of Ukraine “On Stock
Market Investment Insurance Fund”dated from August
23, 2011 No. 9069, brought in by the Cabinet of
Ministers  of  Ukraine —  Internet  source:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4d 27pf351
6=9069&skl=7; Draft Laws of Ukraine“On individual
investors’ deposits and investments insurance fund”of
28 August 2013 Ne 3132, brought in by V.I. Aryev,
people’s deputy of Ukraine— Electronic source:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4d 17pf351
1=48082.
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January 15, 2014 (hereinafter referred to as
the Draft 2013).

Investment insurance system provided
for in the Draft 2013, consists of two
components: insurance fund for retail
investors’ investments in the stock market
(hereinafter referred to as the Fund) and the
set of contracts on joint-and-several liability.
Participants of investment insurance system,
namely  security brokers and  asset
management companies (hereinafter referred
to as the AMC), have the right to select on
their own the form of participation in the
compensation scheme.

As a matter of fact, not all investments
in securities are covered by this draft of the
law, it is only applied to a limited category of
possible investments into the Ukrainian stock
market instruments. First, it excludes
corporate investments from the right to
compensation. Secondly, it restricts retail
investors to  trustors under  security
management agreements and investors in
securities of collective investment schemes
(hereinafter referred to as the CIS). As for the
CIS, their list is not complete as it excludes
participants of venture corporate funds and
shared funds (hereinafter referred to as the CF
and SF).

Definition of investments (p. 1, the
Article 1 of the Draft 2013) entitled to

13

compensation inter alia includes “...monies

invested in securities of the CIS”. At the same

Aspects of Legal Regulation of Compensation Schemes

time, according to c. 4, p. 9, the Article 7 of
the Law of Ukraine “On Collective
Investment Schemes” dated from July 5, 2012
No. 5080-VI (hereinafter referred to as the
Law of Ukraine “On the CIS”), the payment
of securities of stock CIS while their sale or
repurchase by the issuer may be performed
proportionally at the expense of assets
specified in the investment declaration of
such a scheme. Based on the analysis of the
above regulations, we may conclude that if an
investor of stock CIS is entitled to
compensation, the amount of the
compensation claim must be reduced by the
part of investment made with financial
instruments other than money. It is obvious
that the restriction of investments, made by
CIS investors, to money results from
inaccurate consideration of provisions of the
Law of Ukraine “On the CIS”. Additional
supporting reason for this is that for another
group of entities entitled to compensation, the
investments may consist of various stock
market instruments, not necessarily money.
“Inaccessibility of investments” is
specified in the draft of the law as a
compensation case, providing the right to
compensation. Investments are inaccessible if
the CIS is unable to return to investors due
profit because CIS’s money is insufficient and
one of the following event has occurred:
AMC license is cancelled, except cases, when

the AMC applied for such cancellation; CIS’s
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default. The reasons of CIS’s default are as
follows: the CIS refuses to fulfill its
obligation to repurchase security on investor’s
repurchase request; the fund fails to fulfill in
time its obligation to repurchase security on
investor’s request, the delay being longer than
30 days (c. 3, p. 1, the Article 1 of the draft of
the law).

Procedures of formation of Fund’s
financial sources make a material and quite
disputable issue of the draft of the law.
Participants of investment insurance system
are obliged to replenish the Fund with
admission charges and current membership
fees. Submission charge is 1% of security
broker’s or AMC’s statutory capital, and
current membership fee — 0,1% of average
quarterly value of investments by individuals.
There is no doubt that such financial loading
on AMC’s expenditure budget will have
impact on profitability of investors. The AMC
will be forced to raise prices for their services.
This will add financial “burden” onto stock
market, which is in extremely unfavorable
conditions as it is. Now there is a threat of
mass decrease of few professional players of
the stock market and their customers.

It should be also mentioned that interest
rates specified in the Draft 2013 have no
justified estimation. As these rates are similar
to the rates provided in the Law of Ukraine
“On  Deposit  Guarantee
Individuals” dated from February 23, 2012

System  for

Aspects of Legal Regulation of Compensation Schemes

No. 4452-VI, it is possible that they were
taken from the latter Law. The following is
the response of the FEuropean Banking
Federation (EBF) in objection to such a
borrowing found in the draft of the law:
Schemes are

“Investor ~ Compensation

fundamentally  different from  Deposit
Guarantee Schemes and must not be modeled
on that basis. While the Ilatter play an
important role in financial stability, the
former serve mainly the objective of
consumer protection”. 10

Generally, it should be stated that this
draft of the law was initially based on false
grounds. While including CIS investors into
compensation schemes, the authors of the
draft of the law were focused just on the draft
of the European document, i.e. the above
Commission’s Proposal to the Directive
97/9/EC. Proposal 2010/0199 was regarded
by the national legislature as an existing law,
though it was still under discussion while the
Ukrainian draft of the law was being
developed. Nevertheless, the Draft 2013
actually stated the implementation of a

nonexistent Directive ICSD. This was

because of basically unsuccessful step ahead

' Investor Compensation Schemes — Position
in the European Commission’s Proposal to amend
Directive 97/9/EC on Investor Compensation Schemes
— European Banking Federation — Internet source:
http://www.ebf-
fbe.eu/uploads/documents/positions/FinMark/15-
November%202010-D1436G%20final%20clean-2010-
Investor%20Compensation%20Schemes%20Directive.
pdf
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of the European legislation. The introduction
of this initiative a priori could not bring the
Ukrainian system of CIS regulation closer to
the European legal practice. The matter is that
the national draft of the law complied with the
Commission’s draft neither in definition of
categories of co-investment entities to which
the Directive 97/9/EC would be prospectively
applied, nor in specification of reasons for
compensation scheme coverage to CIS
investors. Though such Commission’s
suggestions were not approved in the context
of the ICSD, the investor protection concept
suggested by them was used in the draft of the
new Directive UCITS V.

The basic  principle of  both
Commission’s Proposal to the Directive
97/9/EC and the UCITS V (the Article 24)"!
is the restriction of investor’s UCITS right on
the compensation only to assets loss, which
occurred as a result of non-fulfillment or
improper fulfillment of obligations by a
depositary UCITS or any third person to
whose custody the assets UCITS had been
entrusted. According to c. 2, p. 1, the Article
24 of the UCITS V, the depositary is obliged

to return to the fund or the management

"' Directive 2014/91/EU of the European
Parliament and of the Council dated from July 23, 2014
amending Directive 2009/65/EC in the coordination of
laws, regulations and administrative provisions relating
to undertakings for collective investment in
transferable securities (UCITS) as regards depositary
functions, remuneration policies and sanctions —
Internet source: http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1432731300799&uri=CELEX:0
2009L0065-20140917
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company financial instruments identical to the
instruments, lost for depositary’s fault, or to
compensate the cost of such financial
instruments. The depositary is free from
responsibility, if it can prove that the loss of
assets resulted from external events beyond
its reasonable control, which appeared
unavoidable in spite of all preventive actions.
To avoid being held liable for the loss, the
depositary cannot allude to fraudulent actions
UCITS committed by depositary personnel (p.
26, Premises of the UCITS V).

Unlike the EU legislation, the Draft
2013 states that CIS investors become entitled
to compensation payment based on actual
default of the CIS or problems in AMC
operations, which resulted in its license
cancellation.

Mechanism  of AMC  property
responsibility for breaches of legal, statutory,
contractual requirements of co-investment
market has been already provided in the basic
regulation document in this sphere. The
Article 67 of the Law of Ukraine “On the
CIS” specifies compensation of loss, caused
to the CIS by AMC’ actions, from company’s
reserve fund and. if the reserve fund is not
sufficient — wusing other AMC property
(section VI of the Guidelines for special
features of institutional investors’ assets
management, approved by the decree of the
National Securities and Stock Market

Commission on August 6, 2013 No.1414).
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If the above sources are not sufficient
for loss coverage, the authors of the draft of
the law are sure that the investment insurance
system will work. In our opinion, the latter is
unacceptable at least for three reasons. Firstly,
the compensation pool will be actually
formed by CIS investors. Though this
obligation is imposed on AMC, the company
will transfer its fulfillment to CIS participants
through CIS expenditure pattern redesign.
This will result in decrease of investors’
profit. Secondly, practical restructuring of
Fund replenishing concept will result in the
situation when the affected party, namely CIS
investors, bears load of responsibility for
illegal or unprofessional performance of the
AMC. Thirdly, the AMC will be made to
participate in Fund financing for all CIS,
therefore, for all CF and SF assets, which are
under the custody of the companies. Whereas
it is not declared who is the owner of CF
shares or SF investment certificates. In
practice, it means that both retail and
corporate CIS investors will make indirect
contributions to the Fund. However, the
corporate CIS participants will not be entitled
to compensation. This violates the principle of
equal treatment of investors and puts
corporate investors in a disadvantaged
position.

In view of this, AMC risk coverage
mechanism should be clarified without actual

formation of the Fund. According to the Draft
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2013, joint-and-several liability of companies
is an alternative to the Fund. This investment
insurance method allows avoiding payment of
admission charges and current membership
fees. Participants of this mechanism are joint-
and-severally liable for obligations of each
contractual party to investors, who lost their
investments through a fault of any
professional stock market trader.

Implementation of joint-and-several
liability mechanism, similarly to any other
compensation scheme in the market of CIS
operations, is quite a disputable issue due to
risky nature of co-investment processes. Acts
of commission and omission of any co-
investment participant include potential risk.
This risk is not specific only to professional
managers, CIS asset custodians etc., but
imminent the entire stock market, which is
practically impossible to predict. Therefore,
these management companies are allowed
neither to assure CIS participants of definite
income earning on purchased securities (or of
certain income amount) or of absence of loss
from security investment, nor to make any
statement which can be regarded as warranty
for the above (c. 18, p. 1, section V of the
Guidelines No.1414).

Legal regulation in each EU member
state requires that co-investment risks must be
explained to potential investors, who then
“invest in the UCITS on their own

responsibility realizing that there are some
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risks attached to their investments”'?.

Acceptance of this fact by investors has its
price. The investor realizes that investment
into volatile stock market instruments, i.e.
securities of instable price, will bring him all
benefits from such an investment. Therefore,
he agrees to take both operational and
financial risks of UCITS. An investor who
invests into a bank deposit, on the contrary,
expects certain income amount, i.e. interest on
deposit. Moreover, such an investor is not
impaired with investment risk; entire risk is
taken by the bank, which also gains the entire
profit.

In this situation no EU member state
protects investors UCITS from normal market
risk of impairment of their investments.
Compensation schemes that are introduced by
national authorities in the European states to
implement the Directive 97/9/EC, do not
provide for coverage of co-investment market
customers. For example, according to the
Investor Compensation Act (Ireland) dated
from August 1, 1998, compensation scheme
does not expand to collective investment
schemes such as trusts and UCITS, which are

not authorized to manage individual

12 . . ’ .
Commission’s proposals amending the

Directive on Investor Compensation Schemes
(97/9/EC) BVI’s comments and technical amendments
- Internet source:
http://www.bvi.de/fileadmin/user _upload/Regulierung/
Positionen/Anlegerentsch%C3%A4digung/2010-12-

09 BVI proposal ICSD Olle Schmidt.pdf
http://www.investorcompensation.ie/about/origin-of-
the-scheme-new.212.html
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investment portfolios. There are similar
provisions in the Law of Bulgaria “On
Operations  of  Collective  Investment
Schemes” (sub- paragraph 2, paragraph 1, the
Article 86) as well as in Belgian laws etc.
Legal protection system for investors of
Russian investment funds is quite different.
Its comparative analysis with Ukrainian
“compensational” draft of the laws provides
grounds to suggestion that Ukrainian
legislature was oriented at investment
insurance concept applied in the Russian
Federation. Thus, in both cases there are
similar reasons for compensation of loss to
investors of investment funds: insufficient
money and cancellation of creditor’s license.
We can observe that participants of
compensation schemes partially match':
management companies and corporate CIS™.
The Law of Russian Federation “On
Investment Funds” provides payments to
investors to be made from the Federal
compensation fund. However, since the latter
has not been formed yet, its functions are
vested on the Federal national fund for

protection of the rights of investors and

shareholders (the Article 63).

" The Article 63 of the Law of Russian
Federation “On Investment Funds” dated from October
29, 2001 No. 156-FL also includes specialized
depositaries and persons who keep the register of
investment shares owners, into the list of participants
of the compensation scheme.

4" Corporate investment fund (scheme) was
added to participants of the Investment insurance fund
according to the previous national draft of the laws in
the sphere of compensation payments regulation.
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We support the objective of the
Ukrainian legislature to enhance protection of
the rights of CIS investors and to improve co-
investment market functioning through
implementation of compensation schemes.
However, we believe that such critical
innovations must be thoroughly regarded and
soundly based. Related risks must be
minimized with investors’ benefits being
substantial. Unfortunately, such level of
compensation mechanisms has not been

developed yet.

Conclusions

Analysis of the Ukrainian draft of the
laws and opinions of Ukrainian and foreign
experts prove that the efforts to implement
investment insurance system in Ukraine are
premature. They bear a great threat of using
this system as a shadow mechanism for
money laundering. Similar is the situation in
the European market, as the EU member
states show that they are not properly
prepared to implementation of investors of
UCITS compensation policy. These states use
their entire legal, scientific and practical
potential for constructive contribution into
revision of UCITS depositary regime.
Upgrading of penalties to depositaries for
breach or improper fulfillment of their UCITS
assets custody obligation is the key highlight

Aspects of Legal Regulation of Compensation Schemes

of EU policy in the sphere of investors of
UCITS legal protection.

Consequently, we believe that the same
issues must become priority to the national
legislature as well. This will be in line with
modern international tendences and Ukraine’s
striving for the FEuropean integration.
Therefore, we think that further development
of protection mechanism for CIS investment
participants  should be  targeted at
improvement and amendment of legislation
for upgrading of penalties to depositaries for
breach or improper fulfillment of their
obligations to CIS. At the same time, the
mechanism of compensation payments to
investors, who have lost their investments
should be regarded as prospective area of
focus for participants of Ukrainian and

international markets of legal regulation.
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