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Voluntary declaration — civilized legalization of previously untaxed assets:
some theoretical and legal issues

Honcharuk Vladyslav

Senior Researcher of the Scientific Laboratory Ne 1

Scientific and Organizational Center National Academy of the Security Service
of Ukraine, Ukraine

The article examines the provisions of the Law of Ukraine «On Amendments to the Tax Code
of Ukraine and other laws of Ukraine to stimulate de-shadowing of incomes and increase tax
culture of citizens by introducing one-time (special) voluntary declaration of assets belonging to
them and payment of one-time budget fee», adopted on June 15, 2021 by the Verkhovna Rada of
Ukraine.

During the study, the author found that the main purpose of the legislator is to release (subject
to a one-time declaration and payment of a fee) from liability for violations of tax and currency
laws of persons whose assets were derived from income subject to accrual (receipt) of taxation
in Ukraine and from which taxes and fees have not been paid or have not been paid in full in
accordance with the requirements of tax legislation and/or international agreements approved
by the Verkhovna Rada of Ukraine, and/or which have not been declared in violation of tax and
currency legislation, the control of which is entrusted to the supervisory authorities, during any
of the tax periods that took place before January 1, 2021.

In the course of scientific research, the author draws attention to the fact that the legislator's
proposal is not fully consistent with the Constitution of Ukraine, as the proposed exemption will
violate Articles 67 and 68 of the Basic Law, according to which everyone is obliged to pay taxes
and fees. and the amounts established by regulations and strictly comply with the Constitution of
Ukraine and the laws of Ukraine, as well as violates the principle of inevitability of liability under
the law in case of violation of tax legislation of Ukraine.

The author draws attention to the principle of equality of all before the law, and emphasizes
that the declaration of income applies not only to persons authorized to perform the functions of
state or local government, but also officials of legal entities under public law. The law obliges
every citizen to fill out and file tax returns every year. This obligation applies even to foreigners
who receive income in Ukraine.

According to the results of the research, the author draws conclusions and outlines the vectors
of further scientific research.

/loOpoBiiibHE 1eKJIapyBaHHA — IMBLII30BaHa Jierajizamisi paHimie
He ONMOJAATKOBAHMX AKTHBIB: OKPeMi TEOpPeTHKO-NPABOBI NPodIeMu

T'onuapyk Bnaoucnae Jleonioosuu,

cmapuuii Haykogutl CnispoOimHuK Haykogoi rabopamopii Ne 1
HAYKOBO-0P2AHI3AYIUHO20 YeHmpPY

Hayionanvnoi axademii Cnyaxcou 6e3nexu Ykpainu, Yxpaina
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Honcharuk Vladyslav

Beryn
15 uepBua 2021 poxky  Bepxo-
BHa Pama  npuiiHana  3akoH  YkpaiHu

«IIpo BHecenHs 3MmiH 110 [lomaTkoBOro Komekcy
VYkpaiHu Ta IHIIUX 3aKOHIB YKpaiHH IIOAO CTH-
MYJIIOBaHHS JETiHI3allil JOXO/iB Ta MiABUIICHHS
MOJTATKOBOT KYJIETYPH TPOMAJISTH IIIJITXOM 3aI1po-
BaJKEHHS OJTHOPA30BOTO (CIEIiaTbHOT0) 100pO-
BUIBHOTO JICKJIapyBaHHS (I3UYHUMHU OcCoO0aMu
HAJIC)KHUX 1M aKTHBIB Ta CIUIATH OJJHOPA30BOTO
360py 10 GromkeTy»! (mam — 3akon Ne 1539),
BIJIMOBIAHO /10 SIKOTO BHECEHO 3MIHM Ta JIOTIOB-
HEHHS, 30Kpema, A0 IlomaTkoBoro Koaekcy
Vkpainu (mani — [1IK Vkpaiawm) B 9acTuHi mpo-
BEJICHHsI OJTHOPA30BOTO (CIelianbHOro) 100po-
BUIBHOTO J€KJIapyBaHHS aKTUBIB (P13UUHUX OC10,
ske BijmOyBatumeThes 3 1 BepecHs 2021 poky 110
1 BepecHs 2022 poky.

VY pamkax nekiapaiiiHoi KammaHii rpo-
MaJsSHU YKpaiHu, 1HO3eMIl Ta iHII Cy0 €KTH
JeKJIapyBaHHs, sIKI Ha 4ac OTPUMaHHS aKTUBY
OyJTM TTOJTATKOBUMH PE3HJICHTAMH, TIATHUKAMHU
MOJaTKiB B YKpaiHi, BIIPaBi MOJATH CIEIiaIbHY
MOJATKOBY JeKJapallifo, sfKa B IOAAJIbIIOMY
OTpUMaJia Ha3By — «IIOJJaTKOBA aMHICTIS.

TakuM 4YWHOM, CHEIlialbHE IEKIapyBaHHSI
JUIS epKaBU — 1€ 3aBKIU ME€BHA MOXIIUBICTD
301IbIIEHHS BHYTPIIIHBOTO BAJIOBOTO MPOIYKTY,
OTPUMAHHS Ta MPUMHOXKCHHSI TOJAATKOBUX HaJ-
XOIDKeHb IO Jep>KaBHOTO OIOMKeTy YKpaiHw,
a JUIsi TPOMA/IsIH, sIK1 3 TIEBHUX 0OCTaBUH HE BUKO-
HaJIK CBili 000B’SI30K, Ta HE CIUIATHIIH 00O0B’ 13-
KOBI TIJIATEXK1 JI0 IEP>KaBHOTO OFOKETy YKpaiHu

! TIpo BHeceHHs 3miH 70 [T0AaTKOBOTO KOAEKCY
VYkpalHu Ta 1HIIMX 3aKOHIB YKpaiHM IIOAO CTHMYJIIO-
BaHHA JIeTiHi3alll JOXOAIB Ta IIABUINECHHS IOIATKOBOI
KyJBTYpH TPOMaJIsSH IUISIXOM 3alpOBaHKEHHS OIHOpa-
30BOrO (CIEeniaibHOr0) JOOPOBUIBHOTO AEKIApyBaHHA
(bi3uyHIMH 0cOOaMM HalIe)KHUX 1M aKTHBIB Ta CIUIATH
OJTHOPA30BOTO 300py /10 OropKeTy: 3aKoH YKpaiHH Bij
15.06.2021 p. Ne 1539-1X. Bioomocmi Bepxosnoi Paou
Yrpainu. 2021. Ne 34. Cr. 274.
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— MOXJIMBICTh JICTQJi3yBaTH CBOi JOXOMU Ta
YHUKHYTH MOJIaJIBIIIOT0 MTOKapaHHs .

OTxe, 3 OISy HAa BUKJIAJICHE, METOI0
CTaTTi € aHaji3 BITYM3HSIHOIO 3aKOHOIABCTBA,
IO CTOCYETHCS OAHOPA30BOrO (CHEIialbHOTO)
JIOOPOBIIBLHOTO JICKIapyBaHHA (PI3UYHUMH OCO-
0aM HaJIe)KHUX iM aKTHBIB Ta CIUIATH OJHOPA30-
BOT0 300py /10 Iep>KaBHOTO OIOHKETY YKpaiHu.

Bukaa ocHOBHOro Matepiany

Buxonsuu 3 ananizy Hopm 3akony Ne 1539,
OCHOBHOIO HOTO METOIO € 3BIJIbHEHHS (32 YMOBH
MOJaHHS OJHOPA30BOi JeKiapallii Ta CIUlaTu
MEeBHOTO 300py) Bij BIAMOBIAAIBHOCTI 3a TOPY-
IICHHS MOJATKOBOTO Ta BAJOTHOTO 3aKOHOJAB-
CTBa CyO’€KTiB, aKTUBU SIKUX Oynu ojepxaHi
3a paxyHOK JOXOJIB, IO MIiJJISTalid B MOMEHT
iX HapaxyBaHHA (OTPMMAaHHS) OIOJATKyBaHHIO
B YKpaiHi Ta 3 sKUX He Oynu criayeHi abo cruia-
YeHl HEe B TMOBHOMY OO0Cs31 TomaTku 1 300pu
BIJUITOBIAHO O BUMOI YMHHOI'O HAI[lOHAJIHHOIO
3aKOHOAABCTBA 3 MUTaHb OMOAATKYBaHHS Ta/abo
MDKHApPOJIHUX JIOTOBOPIB, 3rojia Ha 000B’SI3KO-
BiCTh SIKUX HajaHa BepxoBHoto Panoro Yikpainu,
Ta/a00 sKi He OyJIu 3aJIeKJIapOBaHi B MOPYIICHHS
MOJATKOBOTO Ta BAJIIOTHOTO 3aKOHO/ABCTBA,
KOHTPOJIb 3 JOTPUMAHHSM SKOTO MTOKJIa/IEHO Ha
OpraHu, sIKi KOHTPOJIIOIOTH JIaHy chepy CyCHiib-
HUX BIJIHOCHH TIPOTATOM Oy/Ib-SKOTO 3 TIOAAT-
KOBHX TEpPiOAiB, MO Malu Micie a0 | ciuHs
2021 poky.

Buxopsiuu 3 3a3Ha4eHOr0, Taka mpaBoBa Mpo-
MO3HIIi HE 30BCIM Y3TO/KyeThesi 3 OCHOBHUM
3akoHOM — KoHcTutyniero YkpaiHu, OCKUIBKH
3BUIbHEHHS

3aIllpOIIOHOBAHE nmpu3sBcac 10

2 Yyu purigao pgexnapysaru? Ilorusin  agso-

Kata Ha  JoOpoBitbHe  AexsapyBanHs.  URL:
https://yur-gazeta.com/publications/practice/podatko-
va-praktika/chi-vigidno-deklaruvati-poglyad-advoka-
ta-na-dobrovilne-deklaruvannya.html (nara 3BepHeHHS
10.01.2022).
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MOPYUICHHSI BUMOT CT. 67 Ta 68, BIAMOBITHO 110
SIKUX KOJKEH 3000B’sI3aHUI CIIJIa4yBaTH MOJATKH
1 300pu B TOPSIZIKY 1 po3Mipax, BCTAHOBJICHHUX
3aKOHOM Ta HEYXWJIBHO JojepxkyBarucs Kon-
ctutyuii YKpaiHu Ta 3aKoHIB YKpaiHH.

Kpim Toro, 3a3HaueHe HeMUHy4Y€e MPU3BELE
JI0 TIOPYIICHHS PIBHOCTI BCIX Mepe]l 3aKOHOM Ta
HEBIJIBOPOTHOCTI HACTaHHS BIAMOBIJATBHOCTI
IIPH MTOPYIICHHI YWHHOTO 3aKOHOJIaBCTBA, BCTA-
HosieHoro mi. 4.1.3 m. 4.1 ct. 4 TIK Ykpainu.

HeoOximHO TakoX 3BEpHYTH YyBary, II0O
3a3Ha4Y€HE 3BIILHEHHS BiJl OJJHOPA30BOTO (CIIe-
1aJTbHOTO) TOOPOBUIBHOTO JIEKIIapyBaHHS aKTH-
BiB (pi3MYHUX 0Ci0, 110 MOIIUPIOETHCS HE Ha BCIX
IUIATHUKIB MO/IaTKIB, a JIMIIE Ha BU3ZHAYEHE KOJIO
0ci0, He BIONOBIZAc MOTOKEHHSIM 4. 4 cT. 13
Koncturynii Ykpainu, OCKUIbKH BIAMOBIIHO 10
OCHOBHOTO 3aKOHY — BCl Cy0’€KTH TIpaBa BJac-
HOCTI MarOTh PiBHI IpaBa Ta 000B’SI3KH, a TAKOXK
MOBMHHI JIOTPUMYBATUCh NPHUHIMITY PIBHOCTI
BCIX IUIATHUKIB TIEPE] 3aKOHOM, HEIOMYIIECHHS
OyIb-SIKUX TIPOSIBIB TIOJATKOBOI JMCKPUMIHAIIIT,
sgKa ToJsrae y 3abe3meueHHl OJHAKOBOTO Iif-
X0y /10 BCIX IJIATHHUKIB TOMATKIB HE3aJIEkKHO
BiJl COIaJIbHOI, PacoBOi, HAI[IOHAIBHOI, pei-
TilHOT MPUHAIEKHOCTI, HOPMHU BIACHOCTI FOPH-
TUIHOI ocobu, TpoMansHCcTBa (Pi3uyHOI 0CO0OH,
Miclis ToxXo/pKeHHs Kamitany (mm. 4.1.2 m. 4.1
ct. 4 TIK Ykpaiuu) Toro’.

OcoOnuBICTIO  3aCTOCYBaHHS ~ OHOPA30-
BOTO (CHEIMiaIbHOTO) JTOOPOBUIBHOTO JEKIapy-
BaHHS AaKTHBIB (Pi3MUHUX OCIO 3aKOHOJABEIb
BHKJIAaB y HOBOMY Iizipo3a. 9-4 «OcobmuBoCTi

3 BayBakeHHS 710 MPOEKTY 3aKOHY YKpaiHH Mpo
BHeceHHs 3MiH 70 [lomaTkoBoro xozmekcy YkpaiHu Ta
1HIIKX 3aKOHIB YKpaiHH 11010 CTUMYJIIOBAHHS JETiHI3a-
1ii TOXO/iB Ta MiJIBUILIEHHS MOJATKOBOI KYJIBTYPHU IpoO-
MaJsH HUISXOM 3alpOBaDKEHHS OJHOPA30BOro (crie-
LiaJbHOTO) JOOPOBUIBHOTO JIeKIapyBaHHS (Hi3MYHUMHU
oco0aM HaJIeKHHX 1M aKTHBIB Ta CIUIaTH OJHOPA30BOTO
300py mo Oromxery. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 17pf3511=71231 (nmara 3BepHEHHSA:
02.01.2022).

Voluntary declaration - civilized legalization of previously untaxed...

3aCTOCYBAaHHS OJHOPA30BOTO  (CHEIIaIEHOTO)
JOOpPOBIIBHOTO JIEKJIapyBaHHsS aKTUBIB (hi3uu-
HUX 0Ci0» po3a. XX «IIpuKiHIEB1 MOJIOKESHHS
IIK Ykpainu.

OTtxe, cpoOyemMo 3’sCyBaTH OCHOBHI eje-
MEHTH OJHOPA30BOro (CHeIiaabHOro) 1a00po-
BIUJIBHOTO JCKJIAPYBaHHS aKTHUBIB (DI3MYHHX OCI0.

Ilep 3a Bce po3mIsiHEMO, 1110 SIBIISIE COOOI0
OJTHOpa30Be (creniaibHe) T0OpOBUIbHE JIeKIIa-
pPYBaHHS aKTUBIB (i3UYHUX OCI0.

Tak, BigmoBiAHO 10 BUMOT miapo3a. 9-4
IIK VYkpainu, omHopa3oBe (cmeriaabHe) 100po-
BiJIbHE JIEKJIApyBaHHS — II€ OCOONMBHUH TOpS-
JIOK J0OpOBUIBHOTO JIeKJIapyBaHHS (PI3UUHOIO
0c00010, BH3HAUCHOIO 1. 3 IBOTO TMiAPO3ILITY,
HAJIGKHUX 1M aKTUBIB, PO3MIIICHUX HA TEpH-
Topii Ykpainu Ta/abo 3a ii Mexamu, SIKIIO Taki
akTuBH (Pi3uuHOT 0coOu Oynu onepxkaHi (HaOyTi)
Takor (i3MIHOIO 0CO00I0 32 PaXyHOK JTOXOJIB,
110 MiJIATaId B MOMEHT iX HapaxyBaHHs (OTpH-
MaHHS) OMOJATKyBaHHIO B YKpaiHi Ta 3 SKHX
He Oynu crutaueHi abo criadeHi He B MOBHOMY
00cs131 TmomaTku 1 300pH BiAMOBIAHO O BUMOT
3aKOHOJ/IaBCTBA 3 MTUTaHb OMOJATKyBaHHS Ta/a0o
MDKHapOIHUX JIOTOBOPIB, 3roja Ha 00OB’S3KO-
BICTh IKMX HaJlaHa BepxoBHoto Panoro Ykpainu,
Ta/abo sKi He OyiM 3a/1eKJIapoBaHi B OPYIICHHS
MOJATKOBOTO Ta BAJIIOTHOTO 3aKOHO/ABCTBA,
KOHTPOJb 3a JOTPUMAHHSIM SKOTO TOKJIaIEHO
Ha KOHTPOJIIOI0Y1 OpraHu, IPOTIroM Oyib-sSKOTO
3 MOJATKOBHUX TEpioNiB, IO MalW Micle 0
1 ciuns 2021 poky (u. 1).

Boanouac, 36ip 3 omHOpa3oBOrO (Crieiiaib-
HOTO) JOOPOBUILHOTO JICKJIApyBaHHS — II€ OJIHO-
pa3oBuii OOOB’S3KOBUIl IIATDK, PO3MIP SIKOTO
CaMOCTIHO PO3PaXOBYETHCS ACKJIAPAHTOM 3 Bap-
TOCTI HAJEKHUX HOMY aKTHBIB 3 ypaxyBaHHIM
CTaBOK TAKOro 300py, BU3HAUEHUX IMM IiJpO3-
JIJIOM, Ta BIMOOPaKAEThCSI HUM B OJHOPA30BIM
(crierianbHii) JOOPOBUTLHIN AekIaparii (4. 2).

Takum uymMHOM, OmHOpa30Be (creliajabHE)
TOOpOBITBHE JACKIapyBaHHS — I1€ IPOLIEyPa, AKa
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BUMAarae Jifl IUlaTHUKA IMOJATKIB IIOAO0 I10Jayi
CHeIiabHO1 MOJATKOBOI AEKIapaliii; Taka mpo-
1eaypa € 100pOBUIBHOO JIJIs TUTATHUKA MOAATKIB;
JIeKJIapyBaHHIO MiUISTAl0Th caMe aKTHUBHU (a He
JI0XO/IM), sIK1 HaJiexxaTh (pi3nuHiit 0col1 Ha Mmpasi
BJIACHOCTI, SIK1 pO3MIIIIEHI Ha TEPUTOPIi YKpaiHu
Ta/abo 3a il MekaMu, ajie He BCl 3 HUX, a JIMIIIE:
a) aKTHBH, ofiepkaHi (HaOyT1) Gi3UIHOI0 0c0O0I0
MPOTATOM OYIIb-SIKOTO 3 TOJATKOBUX IEPIOIiB,
mo manu micre g0 1 ciuas 2021 poky 3a paxy-
HOK JIOXOZIB, 10 MiJUISTajdd B MOMEHT iX Hapa-
XyBaHHsI (OTpUMaHHS) OIMOJATKyBaHHIO B YKpa-
iHi Ta 3 SIKUX He Oynu crutaueHi abo crutaveHi He
B TIOBHOMY 00cs31 OJAaTKX 1 300pu BIiAMOBIIHO
JI0 BUMOT 3aKOHOJIABCTBA 3 THTaHb OIOJATKY-
BaHHS Ta/ab0 MDKHApOIHUX IOTOBOPIB, 3roja
Ha OOOB’SI3KOBICTh SIKMX HajJaHa BepXoBHOO
Panoro Vkpainu, Ta/abo 0) akTuBH, siKi di3UIHA
oco0a He 3a/1eKIapyBajia B MOPYIICHHS ITOIaTKO-
BOT'O Ta BaJIOTHOTO 3aKOHOJABCTBA, KOHTPOJIb 3a
JOTPUMAHHSIM SIKOTO TOKJIaJIEHO Ha KOHTPOJIIO-
1091 OpraHu, IPOTITOM OyIb-SIKOTO 3 TIOJATKOBUX
nepioAiB, mo Manu micte 10 1 ciunsg 2021 poky.
Taxox HEOOX1IHO 3a3HAYUTH, IO ITiJT [OJAT-
KaMH Ta 300pamu, sIKi IMiUIsTain cIuiaTi B YKpa-
1HI B MOMEHT HapaxXyBaHHs (OTPUMaHHS) 10XOIIB
CJIIJT pO3YMITH MOAATOK Ha T0X0aU (Bi3uIHUX 0Ci0
Ta BilicbkoBHU 30ip. 3a3HaueHa HOpMa HE BH3HA-
Ya€ 4acoBHX MEX HaOyTTs aKTHBIB 3a PaxyHOK
JIOXOJIIB 3 SIKUX HE OyiM crutadeHi abo CruiadeHi
HE B TOBHOMY 00cs131 000B’513K0BI tu1arexi. TooTo
nepen0avaeThesl, MO TOPYIICHHS IOJaTKOBOTO
3aKOHOJIaBCTBAa MOIVIO CTAaTHUCS 1y mepiofax, Mo
SKHUX BXKE CIUIMB 3arajJbHUAN TEPMiH O30BHOT 1aB-
HOCTI y TP POKH 3 JTHSI TIOJTAaHHS ITOJIATKOBOT 3BiT-
HOCTI, BU3Ha4YeHui 11. 44.3 ct. 44 TIK Ykpainu.
Cnin 3a3Ha4WTH, MO0 00 €KTOM OIOAATKY-
BaHHS CHEI[iaTbHUM 300pOM 3 OJHOPA30BOTO
TOOpOBITLHOTO JICKJIapyBaHHS € BapTICTh 3a3Ha-
YCHHMX aKTHUBIB, BU3HAYCHA B TIOPSKY, Mependa-
yeHoMy miJipo3a. 9-4 poza. XX I1K Ykpainu. [Ipu
OJTHOPA30BOMY (CIIeIiaIbHOMY) JTOOPOBITLHOMY
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JIeKJIapyBaHHIO aKTWBIB (pi3MUHUX OCi0 Aexiia-
pPaHT caMOCTIIHO BU3Ha4Ya€e cymy 300py 3 AeKiia-
pyBaHHS B CICMiaNbHIN Jekiapallii, 3a CTaB-
KaM¥, BU3HaueHUMH miaposn. 9-4 11K Ykpainu.
[Ticns momayi meknapariii cyma 300py cTae ys3ro-
JDKEHUM IOJaTKOBUM 3000B’sI3aHHSIM, 000B’SI3-
KOBHM JIO cIiiatu®,

CkopucTaTich L€ HArofol MOXYTh
G13u4HI 0COOU-PE3UACHTH, Y TOMY YHUCII CaMoO-
3alHATI 0coOu, a Takok (pi3muHi 0codu, sIKi He
€ pe3uAeHTaMHu YKpaiHu, ane Oynu pe3ujeH-
TaMH Ha MOMEHT OTpUMaHHsI (HaOyTTs1) 00’ €KTIB
JIeKJIapyBaHHS 4Yd HapaxyBaHHS (OTPUMAHHS)
JOXOJIB, 3a PAaxXyHOK SKUX OyIu OTpHMaHi
(HaOyTi) 111 00’€KTH, 1 SIKI BIAMOBIIHO IO 3aKO-
HOJIAaBCTBA € YU OyJIU IJITATHUKAMH 00O0B’SI3KOBHX
riarexiB. BomHouac, HEOOXiAHO BpaxoBYBaTH,
0 JIeKJIapaHTaMU HE MOXYyTb OyTH ocobu,
AKi 3a OyOb-KHMi DIK, MOYMHAOUM 3 | CIiYHA
2005 poky, monmaBanmu abo 3000B’s3aHi OyiH
MOJ1aBaTH JICKJIapallii BiAMOBITHO 10 BAMOT YHH-
HUX HOPMAaTHUBHO-IIPABOBHX aKTiB, IO BH3HA-
Yal0Th YW BU3HAYAJIM MPABOBI Ta OpraHizaliizi
3acaau y cdepi 3amobiranHs Kopymuii (KpiMm
TUX 0Ci0, sIKi MpeTeHayBaIu ad0 MPETECHAYIOTh
Ha 3aiHATTS BIAMOBIIHUX MOcaj, nepeOyBaHHS
Ha SKHX 3000B’A3y€ YHM 3000B’S3yBajio BiJ
oco0u mojavy Jekiapaiii, Ta He OyJau mpHu3Ha-
4yeHi a0o oOpaHi Ha BianoBigHi mocaau)’. Kpim
TOTO, JEKJIapaHTaMHU HE MOXYTh OyTH 0c00W,
CTOCOBHO fKHX 3 OOKy VYKpaiHH 3acTOCOBaHi

4 IMomo CTUMYIIOBaHHS JAETiHI3aIl TOXOMIB Ta
MiBUILEHHS] TOAATKOBOI KyJIBTYPH TPOMAISH IIJIs-
XOM 3alpoBajPKEHHS OJHOPA30BOrO (CHEiajJbHOIO)
JOOpOBITBHOTO  JEKJIApyBaHHSA  (DI3UUHMMH  OCO-
0amMM HaleXHUX IM aKTHBIB Ta CIUIATH OJHOPAa30BOTO
360py a0 Owomxery. URL: https://kodyma-mr.gov.ua/
news/1637839318/ (nara 3Bepuenns: 04.01.2022).

> Uu Burigao gexnapysaru? Ilormsg  aaBo-

Kata Ha  JoOpoBitbHe  AexsapyBanHs.  URL:
https://yur-gazeta.com/publications/practice/podatko-
va-praktika/chi-vigidno-deklaruvati-poglyad-advoka-
ta-na-dobrovilne-deklaruvannya.html (nara 3BepHeHHS:
10.01.2022).



Honcharuk Vladyslav

CreniajgbHI €KOHOMIYHI Ta iHIII 0OMEXyBaJbHI
3axonu (caHKIil) BiANOBIAHO 10 3akoHY YKpa-
iau «IIpo caHKIii»®.

[Tpu mociiKeHHI 3aKOHOJABCTBA, IO CTO-
CYETBCSI OIHOPA30BOTO (CHElialbHOTO) 100po-
BUIBHOTO JEKJIapyBaHHA (I3WYHUMHU oco0aM
HAJIEKHUX M aKTHBIB Ta CIIATH OJJHOPA30BOTO
300py 10 OromKeTy YKpaiHu JOLULTEHUM € TOCITi-
JoKeHHsT TojiokeHb 1. 10 migposn. 9-4 Ilepe-
ximaux monoxkeHb [IK Vipaiam. Tak, manum
HOPMAaTHBHO-TIPABOBUM aKTOM TMependadaeTbes
BH3HAUUTH CKJIaJl Ta OOCAT aKTWBIB, JKEpena
ofepkaHHsl (HaOyTTs) SIKHX Yy pa3i HEBUKOPH-
cTaHHs (I3MYHOI0 0COOOK0 TpaBa Ha MOJAHHS
OTHOPa30BOi  (cmemiajibHOl)  JTOOPOBUIBHOI
JeKIapalii BBAXKArOThCSI TAKUMH, 3 SIKUX TIOBHI-
CTIO CIUTAYeHO MOJATKH 1 300pW BiAMOBIAHO J0
MO/IaTKOBOTO 3aKOHOJABCTBA. 3a3HaueHe (hak-
TUYHO BKAa3y€ Ha Te, IO TUIATHUKU TOJAATKIB,
SK1 He MOJaiy BIAMOBIIHY JEKIapalliio 1 CKIaf
Ta 00CAr MailHa SIKUX MEPEBUIILYE 3aKPIIICHUN
B JAaHOMY ITyHKTI, alipiopi BBaXKAIOThCs TAKUMH,
1[0 MOPYIIMJIM BUMOTH YHHHOTO 3aKOHOAABCTBA
B YaCTHHI CIIJIaTH OOOB’SI3KOBHMX ILIATEKIB, IO
HE TIOBHOIO MIpOIO BIAMOBia€ BUMOram 4. 2
ct. 61 Koncruryuii YkpaiHu, 3rigHO 3 SKOIO
OpUIMYHA BIJMTOBIATBHICTh 0COOM Ma€ 1HIUBI-
JyaJIbHUM Xapakrep.

VY Takwuii cmocid 3aKOHOM BCTAHOBIIOETHCS
1 HAABHICTh YM BIJICYTHICTh IOPUANYHHUX (DAKTIB,
SK1 TITaloTh 0Ka3yBaHHI0. OlHaK HaBeleHe
€ TIPepOTaTHUBOI0 JHUINE CYIy, a TOMY BKa3zaHa
HOpMa MOXKE TPU3BECTH JO TOPYIICHHS MPHH-
IUITy PO3MOALTY JIepP’KaBHOI BJIaIX HAa 3aKOHO-
JlaBUy, BUKOHABYY Ta CY/IOBY, 3aKpIIJICHY B HOP-
Max cT. 6 Korcrurymii Ykpainu.

Takox, BpaxOBYIOUH TIOIIUPEHHS JIEKIIapy-
BaHHS Ta 3BUILHEHHS BiJl TOPYIIIEHHS 3aKOHO/IaB-
CTBa MIOJI0 «Oyab-sIKOTO 3 MOJATKOBUX TIEPIOIIB,

6 TIpo cankuii: 3akoH Ykpaiuu Bix 14.08.2014 p.
Ne 1644-VII. Bioomocmi Bepxoenoi Paou Ykpainu.
2014. Ne 40. Cr. 2018.
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110 Maym Mictie o 1 cigast 2021 poky», BkazaHa
HOpMa HE BIAMOBIA€E MOJNIOKEHHSM CT. 58 Kon-
CTUTYMIl YKpaiHu, BIAMOBIIHO 10 SIKOi 3aKOHH
Ta IHIII HOPMAaTHUBHO-TIPABOBI aKTH HE MaroTh
3BOPOTHOI Aii B 4aci, KpiM BUMAAKiB, KOJTH BOHH
MOM’SIKIITYFOTh 200 CKaCOBYIOTH BiATOBIAAIIb-
HICTh OCOOM, a TaKOX HIXTO HE MOXKE BiIo-
BigaTy 3a MiSHHSA, SKI Ha Yac 1X BUMHEHHS HE
BH3HABAJINCS 3aKOHOM SIK TIPABOITOPYIIICHHS.

Heo0xiaHo TakoX 3a3HAa4YNTH, O (pakTHIHE
BCTAHOBJICHHS JICPXKABOK CKJIQAy Ta o00cAry
«JIETAJIbHUX» aKTUBIB TUIATHUKA TOIATKY, HAO0Y-
TUX HUM B MHUHYJIOMY, MOpPYIIy€e TpHIuc 4. 4
ct. 41 Koucturyuii Ykpainu, 3a SIKUM HpaBo
MPUBATHOT BIIACHOCTI € HETIOPYIITHUM.

Takox, m. 14 migposn. 9-4 posn. XX «Ilepe-
xigai nmonoxenus» [IK Vkpainu mepenbaueHo,
IO IO JCKJIapaHTa, SIKHH CIUIATHB y MOBHOMY
00cs131 cymy 300py 3 OJHOPA30BOTO (CIeEIiaib-
HOTO) JOOPOBIIBLHOTO JCKIapyBaHHS Y BCTAHOB-
neHomy 1uMm miaposainom [1K Vikpainu nopsiaky,
CTPOKH Ta pO3Mipi, a TaKOoX BHKOHAB I1HIII
BUMOTH nepeadaueHi nuM miaposainom Komgekcey,
HE MOXYTh 3aCTOCOBYBATHCS 3aXOI 3a0e3re-
YeHHS! KPUMIHAIBHOTO TPOBA/KEHHS, a TaKOX
3aCTOCOBYBATHCS 3amoO0ikKHI 3aX0IW Ta BYHHS-
THCS ciadi (po3mrykoBi) Iii 3a KpUMIHAIBHUM
NPOBAKCHHSAM Y 3B 53Ky 3 MpuaAOaHHsIM (pop-
MYBaHHSIM JDKEpea TpUI0aHHsS), CTBOPEHHSM,
OJICp)KaHHSAM, BUKOPHUCTAHHSAM  3a3HAYCHHX
B OJHOpPA30Biil (cmemianbHil) MO0OPOBUIBHIN
JeKiapanii akTuBIB 3a OylIb-SKUW Tepioa 10
1 ciuns 2021 poky (y Mekax CKIagy Ta BapTOCTI
aKTHUBIB (i3MYHOT 0COOH, 3a3HAYEHUX B OJTHOpa-
30Bii (CcHeriayibHii) AOOPOBLUIBHIN Iekmapaii
K 00’ €KT 1 6a3a 11 HapaxXyBaHHS 300py 3 OJTHO-
Pa3oBoro (CremniaabHOro) J0OPOBUTLHOTO IEeKIIa-
pYBaHHs), 3a O3HAKaMH KpUMIHaIbHUX IIpa-
BOIOPYIIIeHb, TependadeHux cr. 212 ta 212-1
KK VYkpaiau. Cymu, moao siKkux CIuiaueHo 30ip
3 OJJTHOPA30BOTO (CIeliaTbHOr0) JOOPOBUTEHOTO
JIeKJIapyBaHHsI, BUPAXOBYIOThCS 3 YCTAHOBJICHUX
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Honcharuk Vladyslav

KpUTEPIiB s Iel KBamidikaii mpaBomopy-
IICHHSI K KPUMIHAJIBHO KapaHOTo JisSHHS 11070
aKTUBIB (p13MUHOI 0COOH, sAKi OynH BimoOpaXkeH1
(B Mexax CKJaay Ta BapTOCTi) B OJHOPA3OBIi
(cenianpHii) 1OOPOBINBHIN AeKIapallii.

V 3B’s13Ky 3 HABEJICHUM, CJT1]1 3ayBaXKUTH, 1110
3a3Ha4YeHe MOJIOKEHHS 32 CEPOI0 PETyIIOBaHHSA
CYCIIJIbHUX BiIHOCUH € KPUMIHAJIbHOIO MPOIIe-
CyaJIbHOI0O HOpMOO. TakuM YMHOM, BIATOBIIHO
1o Bumor c1. 1 KIIK Ykpaiau nopsaok kpumi-
HAJIBHOTO TMPOBA/DKEHHS HA TepuUTopii YKpaiHu
BU3HAYAEThCA JIMLIE KPUMIHAJIBHUM IPOLECY-
QJIbHUM 3aKOHOJIAaBCTBOM YKpaiHH'.

OTrxe, mpunucy 1. 14 migposa. 9-4 po3n. XX
«ITepeximui monoxxkenus» [1K Ykpainu 3a xapak-
TepoM Ta c(Heporo peryimroBaHHS MOBUHHI OyTH
poamimieni y KITK Ykpainu®.

CKITBKH K KOIITY€E «ITOJAaTKOBA aMHICTis»?
3aKoHONaBeIb BKA3aB, IO YKPAiHChKI aKTHBH,
a TaKoX Ti, SIKI IepeBeieHI B YKpaiHy JuIsl Lije
JeKJIapyBaHHs, MO)XXHa aMHicTyBatu mif 5%.
3 3apyOixkHUX akTUBIB — 9% (7% mns neknapa-
i, moganux 10 1 6epesns 2022 poky). CraBka
MOXke OyTu 3MeHIIeHa 110 2,5%, sSKIo A0 moaadi
JeKIaparii JAeKIapaHT Mpua0ae Ha BCIO CyMy
JIEKJIapOBaHUX KOLITIB jAeprkoOmiramii 31 cTpo-
KOM 00iry O1bIIIe POKY 0€3 MpaBa JOCTPOKOBOTO
norameHHs. BogHovac, oHOpa3oBwHii 301p HEOO-
X1IHO CIUIAaTUTH OJHHUM IUIATEKEM MPOTITOM

7 Uu BurizHo nexiapysaru? Ilomisn anBoxara

Ha go0poBinbHe mgekmapyBamns. URL: https:/yur-
gazeta.com/publications/practice/podatkova-praktika/
chi-vigidno-deklaruvati-poglyad-advokata-na-do-
brovilne-deklaruvannya.html (mata 3BEpHEHHS:
10.01.2022).

§ BayBakeHHS 710 MPOEKTY 3aKOHY YKpaiHH Mpo
BHeceHHs 3MiH 70 [lomaTkoBoro xozmekcy YkpaiHu Ta
1HIIKX 3aKOHIB YKpaiHH 11010 CTUMYJIIOBAHHS JETiHI3a-
1ii TOXO/iB Ta MiJIBUILIEHHS MOJATKOBOI KYJIBTYPHU IpoO-
MaJsH HUISXOM 3alpOBaDKEHHS OJHOPA30BOro (crie-
LiaJbHOTO) JOOPOBUIBHOTO JIeKIapyBaHHS (Hi3MYHUMHU
oco0aM HaJIeKHHX 1M aKTHBIB Ta CIUIaTH OJHOPA30BOTO
300py mo Oromxery. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 17pf3511=71231 (nmara 3BepHEHHSA:
02.01.2022).
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30 kaneH apHUX JTHIB 3 JaTH MMOJAHHS JIeKIapa-
1ii a0o B pO3CTPOUYKY MPOTIAroM 3 pokiB 3 piB-
HUMU IUIaTeXamMHu. Y TakOMy BHIIQJKy CTaBKa
ckrnane 6%, 11,5% (9,5%) i 3% BiamosigHo.

Bopnouac, HecBoewacHa cmnara 300py
TATHE AaHYJIIOBAaHHS  «IIOJIaTKOBOI  aMHICTII»
1 030aBIeHHS JICKJIapaHTa JIeP)KaBHUX TapaH-
Til 1 3BUIBHEHHS Bix BignmosimanbHOCTI. Criiara
300py 3 OHOPA30BOTO JOOPOBLIHHOTO JIEKIIAPY-
BaHHS TIOBHHHA 3/iICHIOBATHCH JCKIApaHTOM
npotsirom 30 KajJeHIapHUX JHIB 3 IaTH MMOJaHHS
neknapaitii. Y paszi BUOOpY CIUIaTH TUIATEXY
3 YacTWHAMU MepIlia 3 HUX CIUIA9y€ThCs MPOTS-
rom 30 KaJgeHIapHHX JIHIB 3 1aTH MOJAHHS OTHO-
pa3zoBoi JOOPOBIIBHOI JAEKIapalii, Ipyra — 10
1 nucronana 2023 poky Ta Tpetrs — 10 1 nucto-
nana 2024 poky’.

Crin 3a3HaYUTH, 110 JEKJIAPYBAHHIO ITiIJIsI-
raroTh HACTYIHI 00’ €KTH: BaJTIOTHI IIIHHOCTI, SKi
po3MilleHi Ha 0aHKIBCBKUX paxyHKax; HEpyXo-
MICTh SIK B YKpaiHi, Tak 1 3a ii Mexxamu; pyxome
MaifHO; PaBO BUMOTH HA MAiHOBI MpaBa (JuBi-
JEH/IU, YaCTKH Y KOMIaHISX TOIIO).

Takum 9uHOM, 3aKOH BU3HAYA€E MEXKI JIeKIa-
pPYBaHHSI, 30KpeMa He HiJISATaloTh «IOJATKOBIH
JeKmapaiii» akTuBy BapTicTio A0 400 TuC. TpH.,
kBapTupu 710 120 KBagpaTHUX METPIB, a TAKOXK
Oynuuku 10 240 kBagparHux MeTpintl,

JlexnapyBaHHsI IOXO/1B CTOCY€ThCS HE JIUIIE
0ci0, sKi yMOBHOBaXXCHI BHKOHYBaTH (yHK-
ii JepKaBH YH MICIIEBOTO CaMOBPSITyBaHHS,
a TakoK TMOCaJOBHX OCI0 IOPUIUYHUX OCi0
myOigHOrO TpaBa. 3aKOH 3000B’s3y€ KOXXKHOTO

° Yu BurigHo jaekmapysatu? Ilommsa  amBo-

kara Ha  goOpoBinbHe — gexnmapyBaHHsS.  URL:
https://yur-gazeta.com/publications/practice/podatko-
va-praktika/chi-vigidno-deklaruvati-poglyad-advoka-
ta-na-dobrovilne-deklaruvannya.html (qara 3BepHeHHS:
10.01.2022).

10 Kak Oymer paboTarh «HAIOrOBask aMHHCTHS:
mHenue ropucra. URL: https://ain.ua/ru/2021/07/20/
kak-budet-rabota-nalogovaja-amnistija/?fbclid=IwAR0
PK2......M. (nara 3Bepuenns: 10.01.2022).



Honcharuk Vladyslav

IpPOMAISTHUHA MIOPOKY 3aIlOBHIOBATH 1 OAABATH
nmojatkoBi Aexnaparii. Lleit 00oB’s30k morm-
PIOETBCS HABITh HA 1HO3EMIIIB, SIKI OTPHUMYIOTh
JIOXOJIM Ha TepUTOPil YKpaiHu.

BucnoBkn

Buxonsun 3 BHUKIIAJEHOrO BHIIE, HEOO-
X1JIHO 3a3HAYMTH, 10 3aKOHOJABIIEM CTBOPEHO
YMOBH, sIKi OylyTh CIIpSIMOBaHI Ha JIETiHI3alli0
JIOXO/IB, BoAHOYAC X HI€BICTH CHOTOMHI 3ajIH-
HIA€THCS TUCKYCIHHOIO 1 MOTpedye 10JaTKOBOTO
BUBYCHHS.

Ax 1 cmemianpHe MOOPOBITBEHE JEKIApY-
BaHHS, JICKJIAPYBAHHS JIOXOJIIB Ma€ CBOI IUTIOCH
Ta MiHycH. Y OLIBIIOCTI BHUMAJKIB JIEKIapaHT
HE pO3yMi€ CBOIX MpaB Ta OOOB’S3KIB MiJ Yac
noJaHHs fekapaitii. BoqHovac, HeoOxiaHO 3Bep-
HYTH yBary, o BiAnoBiaHO 10 cT. 67 KoHctury-
uii YkpaiHu koxeH 3000B’S3aHUN CIUIauyBaTu
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MOJaTKM 1 300pu B MOPSAKY 1 po3Mipax, BCTa-
HOBJIEHUX 3akoHOM. [IpuitHsaTuii 3akoH Ne 1539
Ha)KaJlb HE MICTUTh BUYEPITHOTO MEPEITiKy HE0O-
XITHUX TIOJIOKEHb, SKI CTOCYIOThCS MEXaHI3My
MIPABOBOTO PETYIIOBAHHS OO0 3aIIPOBAIKEHHS
OJTHOPA30BOTO (CHEIiaaIbHOTO) JA0OPOBUIHLHOTO
JeKJIapyBaHHs (PI3MYHUMHU 0CO0aMM HaJICKHUX
iM aKTUBIB Ta CIUIaTH OJHOPA30BOTO 300py 0
JIEP’KABHOTO OIOMKETY.

Buxopsiun 3 BUKIIAJEHOTO, CIiJ] 3a3HAYUTH,
10 JIaHa CTATTs HE BUUEPIy€e Oararbox acrekTiB
JOCITIKYBaHOT TPOOJIEMaTHKH, a € JIUIIE CIPO-
000 aBTOpa 3BEPHYTH YyBary HayKOBOi CHJIb-
HOTH Ha Tl MUTAHHS Ta JUCKYCIMHI MOJOKEHHS
npuitaaroro 3akony Ne 1539, sxi oMuHYB 3aKo-
HOZaBelb. Y 3B’A3KY 3 LIUM, MOJANIBII HAyKOBI
PO3BIKK aBTOpa OYyIyTh CTOCYBATHUCS MPOOIEM,
110710 3an00IraH sl Ta MPOTH I Jeramizarii (Big-
MUBAHHS) IOXOA1B, OCPKAHUX 3TOYMHHHUM LTSI
XOM, a TAaKOX «ITOaTKOBOT aMHICTIi» B YKpaiHi.
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Criminological characteristics of the current state of fraud
in the sphere of e-commerce

Konovalova llona
Postgraduate Student at the Department of Criminology and Penitentiary Law
Yaroslav Mudryi National Law University, Ukraine

The article attempts to establish and analyze the most general quantitative and qualitative
indicators of modern fraud in the sphere of electronic commerce. It is noted that the scientific area
of research of modern fraud requires constant empirical updating and theoretical understanding
in the field of criminology, in particular, in the area of fraud research in the sphere of electronic
commerce and trade.

The basis of the scientific criminological analysis was a complex combination of philosophical
(including dialectic), general scientific (synthesis, analysis, induction, deduction, generalization)
and special-scientific methods. According to the purpose of the research special methods of legal
sciences are used.

For the purpose of this work, in particular, the analysis of available statistical data of the
General Prosecutor’s Office of Ukraine concerning the state of fraud and related crimes for
2013 — 2021 was carried out; the results of the sampling study of 301 benefits in criminal cases
approved by the courts of Ukraine concerning fraud committed through illegal transactions using
electronic computing equipment, which were carried out in the period 2011 and 2016 — 2021,
have been summarized.

Significant increase in the level of fraud in e-commerce. It has been noted that latency
indicators must be taken into account when assessing the actual crime rate. The main methods
(forms) of committing fraud in the field of electronic commerce, objects of encroachment, and
sites of electronic commercial fraud; it is established that the time and place of the crime are
irrelevant for electronic commercial and commercial fraud. The dynamics of fraud in the field of
e-commerce over the past six years is analyzed.

The conclusions outline that despite the general decrease in the number of frauds committed
through illegal transactions using electronic computers, the level of fraud in the field of electronic
commerce continues to grow. Emphasis is placed on the need for a detailed study of the main
indicators of fraud in e-commerce and the development of scientific and practical recommendations
for combating and preventing fraud in e-commerce and commerce.

Kpuminosioriuna xapakTeprcTHKA Cy4aCHOI0 CTaHy HIaxpaicTrBa
y cepi ejieKTPOHHOI TOPTiBJIi

Konoesanosa Inona Onexcanopiena
acnipanmka kageopu KpUMiHoN02ii ma KPUMIHAIbHO-BUKOHABYO20 NPABA
Hayionanvrnoeo ropuouunoeo ynisepcumemy imeni HApocnasa Myopoeo, Ykpaina
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Konovalova Ilona
Beryn

[Tporec pO3BUTKY Cy4acHOi CBITOBOi €KOHO-
MIKH TICHO ITOB’sI3aHUH 3 PO3BUTKOM 1H(pOpMaIliii-
HOTO CyCNUJIbCTBA. BUKOpUCTaHHS y KOMepIiitHii
JISUTBHOCTI Ta TMOBCSIKJICHHOMY JKHTTI HAiHOBI-
IIMX KOMYHIKaI[i}l Ta TEXHOJOT1# CIIPUSIIO BUHHK-
HEHHIO TaKWX HOBHX EKOHOMIYHHMX TOHSTB, SIK
«EJIEKTPOHHA KOMEPIIisD», «EJIEKTPOHHUH Oi3HECH
Ta «EJEKTPOHHA TOPTiBISDY. YTIM, MPUCKOPEHHS
HAyKOBO-TEXHIYHOTO Tporpecy OOyMOBIIIOE HE
TUIBKM TIPOTPECHUBHI 3MIHM B PO3BHUTKY €JICK-
TPOHHOTO CErMEHTa PHHKOBUX BIJHOCHH, ajie
W HeraTMBHI TEHJEHIi PO3BUTKY 3JIOYMHHOIO
CBITY, IPU3BOAUTH JI0 TIOSIBM HOBUX (DOPM 1 BUJIIB
3JI0YMHHUX 3a3iXaHb. Tak, B yMOBaxX CyCHIJIbHUX
TpaHcQopMarliii ICKPaBO MPOIBITAE MAXPANHCTBO
y cdepi eneKTpoHHOT KoMepIii Ta Toprisii (4. 3
ct. 190 Kpuminansaoro Konmekcy VYkpainum). Ha
ChOTO/IHI, TaKe MIAXpPaliCTBO MOXKHA 3arajbHO
OXapakTepU3yBaTH CJIA0KOI0 KOHTPOJIBOBAHICTIO
3 OOKY CYCITIJILCTBA Ta MPABOOXOPOHHUX OPTaHiB,
BHCOKOIO 1HTEJIEKTYaJIbHICTIO, BUCOKOIO JIATCHT-
HICTIO, HU3bKUM DPU3UKOM JJISl 3JIOYMHISA 1, TIPH
LOMY, MOPIBHSHO JIETKUM YCIIXOM, KOH(iJIeH-
IIAHICTIO [T, aHOHIMHICTIO OYJIb-SIKOTO KOpHC-
TyBaya, 3HAYHOIO BIKTUMOJIOTIYHOIO Ta ICUXO-
JIOTIYHOKO HAIOBHEHICTIO «BIIJAJIEHO» MOZENI
B3a€MOJIIT maxpas 1 >KepTBU (TPYMOBOI KEPTBHU).
EnexTpoHHe TOpriBesbHO-KOMEpIiiiHe Iaxpai-
CTBO, fIK IIPaBUJIO, MA€ OpraHi3oBaHi (Gopmu Ta
TIOB’s13aHe 3 KOPYIILIIETO.

[TpoGnemi E€KOHOMIYHOTO (dinanco-
BOI0) MIaxpaiicTBa HpHCBsiUEHI poOoTH Oara-
ThOX BiTUM3HAHUX BueHux: 1. Il. Anapymika,
O. M. baunypku, A. M. boiika, B. B. Tomninu,
Bb. M. Tonoskina, A. I1. 3akamoka, A. ®. 3emin-
cekoro, O. I. Kampmana, O. M. KocreHka,
II. M. Kosanenko, H. ®. Ky3Henonoi,
O.B.JIuconena, A.B. Mukutunka, A. A. My3uku,
I. A. Hecteponoi, B. JI. I[Inactyna, B. f. Tauis
Ta iH. Pa3oM i3 TUM, He 3Ba)KarOuu Ha ICHYBaHHS
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YUCJICHHUX MMy OJTiKaIli i, TUTaHHS 11010 BUBUYCHHS
KUTbKICHHX Ta SKICHUX MOKa3HUKIB MIaXpaiicTBa
y cdepi eneKTPOHHOT TOPTiBIIi HE 3HAKUIILIO CBOTO
B1JIOOpaKEHHS y TpaIlsix HayKoBIB. ToMy moro-
oKyemocs 3 BdeHoro H. B. CmeTaniHoIO 110710
TOTO, III0 Ha CbOTOJHI y KPUMIHOJIOTI] HE iCHYy€
€IMHUX TTIXO0IB 10 BU3HAYCHHS 1 Kiacudikarii
MPOSIBIB 1 (hOPM 3IOYUHHOCTI. AJjie i Ti TiAXOAH,
110 ICHYIOTh, BUMAraloTh HOBOI'O KPUMiHOJIOT14-
HOTO HOCJIIKEHHs, 00 HaBITh 32 OCTAHHE JECS-
THIIITTS cepa CyCNiIbHUX BiTHOCHH, 1110 MalOTh
3MOYMHHHUM XapakTep, 3HAYHO PO3MIMPHUIACD,
HANpUKIAJ, JOCUTh MOIIMPEHOI0 CTajla rpyra
3JI0YMHIB, SIKy YMOBHO Ha3MBaIOTh «BIPTyalibHA
3MOYMHHICTBY. YCe IIe BHMAarae IMpOBeICHHS
HOBHX JIOCIII/DKeHb, 3aIIPOBAHKEHHS HOBOI Tep-
MIHOJIOT1{ Ta OJIMHUIIH BUMIPIOBaHHS .

OTxe, 3 OISy Ha BUKIAJCHE, METOIO
JIAHOT CTATTi € KPUMIHOJIOT1YHA XapaKTEPUCTHKA
Cy4yacHOro maxpaiictBa y cdepi eneKTpoHHOI
toprieii. s MOCATHEHHS METH TOCTAaBJIEHO
3aBJIaHHS] BCTAHOBUTH HAWOUIBIIN 3arajibHi Kijlb-
KICHI Ta SIKICHI MOKa3HUKHU €JIEKTPOHHOTO TOp-
rOBeJIbHO-KOMeEpIIiiiHOro maxpaictBa. OcHo-
BOI0 HAyKOBOTO KPHMIHOJIOTIYHOTO —aHaji3y
CTaJ0 KOMIUIEKCHE MOo€qHaHHS (iT0co(ChKUX
(30KkpeMa,  AlaIeKTUYHMI),  3arajlbHOHAYyKO-
BUX (CHHTE3, aHami3, IHAYKIIA, ASTyKIlis, y3a-
TaJbHEeHHS) Ta CIeliallbHO-HayKOBUX METO/IB,
a came: IPOBEJICHO aHa3 HAsSBHUX CTATUCTHY-
HUX JaHuX [eHepasbHOI IPOKyparypu YKpaiHu
[IO/I0 CTaHy IIaxpaiicTBa Ta MOB’A3aHUX 3 HUM
3nounHiB 3a 2013 - 2021 pp.; y3arajabHEHO
pe3ynbrati BUOipkoBoro BuB4eHHs 301 BUpOKIB
y KpUMIHAJbHUX CIpaBaxX, YXBaJICHUX CyIaMH
VKpaiHu 1oA0 1IaxpancTsa, BYMHEHOIO M-
XOM HE3aKOHHHMX OIlepaiiil 3 BUKOPUCTAHHAM
€JICKTPOHHO-00YMCITIOBATILHOT TEXHIKH, SIK1 OyIH
ckoeHi B miepion 2011 p. Ta 2016 — 2021 pp.

! Cwmeranina H. B. 3nounHHicTh Ta il HpOSBH:
nutanHs knacudikamii. [lybniune npaso, 2013. Ne 2.
C. 151 -157.C. 151 - 152.
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Bukian ocHoBHOro Martepiasy

[Tepmn 3a Bce, IPYHTOBHOMY JIOCIIKEHHIO
TOro ab0 1HIIOTO Pi3HOBUIY 3JIOYMHHOCTI Iepe-
Jlye HacaMmmepes 1i XapaKTEepHUCTHKA, 30Kpema,
3ne-
OLTBIIIOTO KITBKICHO-SKICHI TIOKAa3HMKH OKpe-

aHAJN3 KUIbKICHO-SKICHUX [1OKA3HUKIB.

MHX BHJIB 3JIOYMHHHX TPOSBIB TPAAMIIIHO
PO3MISAAAIOTECS Y KOHTEKCTI HayKOBOi KaTeropii
KKpPUMIHOJIOTIYHA XapakTepucTHka»’. IleBHa
pi4, HAWBAKIIUBIIIUMH TTOKA3HUKAMU KPUMIHO-
JOT1YHOI XapaKTEePUCTHKH SIK yCi€i 3MTOYMHHOCTI
B I[JIOMY, TaK 1 OKpeMHX ii BUAIB, TPy, BUCTY-
Ma€ piBeHb 3J0YMHHOCTI Ta PIBEHb CYIUMOCTI.
Pisenv 3nouunnocmi — e abCoNOTHA KUTBKICTh
3apeecTpOBaHUX 3JIOYHMHIB 1 0Ci0, sKI iX BYH-
HWJIH, HA TIEBHIM TepUTOPIi 32 KOHKPETHUH MPO-
MDKOK 4acy (3a Micsib, KBapTal abo pik). Jlanmuii
MOKa3HUK XapaKTePU3y€e 3JIOUMHHICTh 3 KIJIbKIC-
HO1 CTOPOHHU, TOOTO BU3HAYA€E ii MIpy Ta BeJH-
yuHy’. BonHouac pieenv cyoumocmi — e abco-
JIOTHA KIUJIBKICTh 3JI0YMHIB, 32 SIKUMHU BUHECEHO
0OBHHYBaJIbHUI BUPOK, 1 KUIbKICTh 3aCYJIKEHHUX
oci0 Ha MeBHiM TepUTOpii 32 KOHKPETHUI TPO-
MDXKOK yacy. 3p0o3yMisio, 110 piBeHb 3I04MHHOCTI
3aBXI1 OTBIIHI, HI’K PIBEHb CYTUMOCTI, X04a JI0
PIBHS CYIMMOCTI YacTO BXOJSTH 0CO0OH, 5K 3aCy-
JDKEHI Y 3BITHOMY MEpiofii 3a 3I0YMHU, BUMHEHI
HUMHU B monepeani poku®. OCHOBHI MOKa3HUKU
3araJlbHOKpUMiHAJIBHOTO IIaxpaiicTaa 3a cT. 190
KK Ykpainu po3missHeMo HUXK4e Ha OCHOBI 0Qi-
MIMHUX CTAaTUCTUYHUX JaHuX. BimomMocTi mpo

2 TIuBoBapos B. B. ITomgaTkoBa i kpeautHO-GhiHaH-
COBa 3JIOYMHHICTh: KPUMIHOJIOT1UHA XapaKTePUCTHKA Ta
TOTNIEPE/HKEHHS : INC. ... KaH.. ropua. Hayk : 12.00.08.
HarmionanpHa opuanyHa akaaeMis Ykpaiau iM. Spoc-
naBa Mynporo. Xapkis, 2003. 299 c. C. 63.

3 HMawpmmu W. H. TlpecTynHOCTB: MOHATHE H
o0Ias XxapakTepUCTHKA, IPUUMHBI U YCIOBHS @ y4ebl.
nocooue. Kues : YMK BO, 1988. 88 ¢c. C. 19.

* TIpaBoBa CTaTHCTUKA: MiIPYyY. JUIS CTYI. FOPHI.
CIICLl. BHIII. HABY. 3aKJI. / 3a pea. B. B. Tominu. Xapkis :
[Ipaso, 2008. 129 c. C. 67.
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KUJIBKICTh 3apEECTPOBAHUX KPUMIHAJIBHUX IIpa-
BonopyuieHs 3a cT. 190 KK VYkpainu (B mexax
00’€KTIB €JIEKTPOHHOT TOPTIBJI1) 1al0Th 3arajibHe
YSBIICHHS TPO piBEHb IUX 3JI0YMHIB B KUIbKIC-
HUX TIOKa3HUKaX.

OnHak, nonepesHbO BapTO 3ayBa)KMTH, IO
JUISL TOCII/DKEHHS PiBHS (PaKTUYHOI 3JI0YMHHO-
CTi B €JIEKTPOHHIM TOPriBI 00OB’S3KOBO HEOO-
X1IHO BpaxoOBYBaTH IOKa3HUKH pPIBHS JIATE€HT-
HOCTI JocmipKyBaHux 3nounHiB. [{omo 1woro,
B. ®@. O0oJieHLEB MM JIATEHTHOK 3JIOYMHHICTEO
MPOIIOHY€E PO3YMITH CYKYHHICTh (DaKTUUHO BYU-
HEHUX, OJTHAK HE BUSBJIEHUX a00 TaKHX, 1110 BHAC-
JIJOK IHINMUX IMEBHUX OOCTaBUH HE CTAJIX BiJO-
MHUMH TIPaBOOXOPOHHHM Ta CYJIOBUM OpraHam,
3JI04MHIB, BIIOMOCTI IPO SIKi y 3B’3KYy 3 LIUM HE
3HAXOIATh BIMOOpaKeHHS B OQIIIAHIA KpHUMi-
HAJILHO-TIPABOBIM CTAaTUCTHYHIN 3BITHOCTI’.

3BepTaeMo yBary, 1o HIaxpaicTBo y cdepi
€JIEKTPOHHOI TOPTriBJIi XapaKTEepU3y€eEThCS BHCO-
KAM CTYIIEHEM JIATEHTHOCTI, L0 YCKJIAJHIOE
OLIIHKY HOro peanbHOro piBHsA. YiTKO ¥ OmHO-
3HAYHO OI[IHUTH YHCTI BUMIPH JAaTE€HTHOCTI
nraxpaiictea 'y cdepi eIeKTpOHHOI TOpriBii
HEMOXJIMBO. [IpomoHOBaHI MOKAa3HUKU DIBHA
JATEHTHOCT1 3aCHOBaHI Ha TEOPETUYHOMY Ta
eMIIIpUYHOMY aHaji31 sIBUIA, HAYKOBUX T1MOTe-
3ax tomo. Tomy, BpaxoByIo4H 3a3HaueHi oOcra-
BHHHM, BIIMIYa€EMO, 1110 BUX1JIHI JaHi, OTpUMaHi
Bil OyIb-KOTO CTaTUCTHYHOTO JOCII>KEHHS
MOKA3HUKIB 3JIOY4MHHOCTI, HE MOXKHA CIIPUIMaTH
SIK a0COJIFOTHO JIOCTOBIPHi, OTpUMaHi 06€3 oMHu-
JIOK Ta MOXUOOK.

3rigHo 3 odiuifHuMH daHuMU [eHepab-
HOT MpoKypaTypu Ykpainu y nepiox 3 2013 mo
2021 poku cmocrepiranach SK MO3UTHBHA, TaK
1 HeraTMBHA piYHA JUHAMIKa 3MIH pIBHS IIax-
palicTBa, a KUIBKICTh 3apeECTPOBAHMX IIaX-
paiictB nmopiBHioBana: y 2013 pomi — 47142

> Ob6onenues B. @. JlareHTHa 3JI04MHHICTB: ITPO-
Onemu Teopii Ta NMPAaKTUKU TOINEpeKeHHS. XapKiB :
CIIADO Bamuspuyk H. M., 2005. 128 c. C. 12.
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smounHaMm, y 2014 pomi — 41963 s3moumHawm,
y 2015 poui — 45904 3nounnam, y 2016 poui —
46019 3noumnam, y 2017 pori — 37014 3104n-
Ham, y 2018 poui — 33290 3nmounnam, y 2019 —
32358 3n0unnam, y 2020 porti —26830 3m0unHaMm,
y 2021 pori — 17647 3nounHam®.

Jis  momanbmioi  XapakTepUCTHKH — CIIJT
3a3HAYUTH, L0 IaXpailcTBO y cdepi eneKTpo-
HHO1 TOPTiBJI1 CJIITY0-CY/IOBI OpTraHu MEPEBAXKHO
kBamiikyroTh 3a 4. 3 cT. 190 KK VYkpainm, sik
waxpaticmeo, 84UUHeHe ULIAXOM He3aKOHHUX one-
Ppayiti 3 GUKOPUCTAHHAM el1eKMPOHHO-00YUCTIO-
8anbHOi mexuiky. JIaHWi 3JI04MH XapaKTepu3y-
€TbCSI HACTYIMHUMH IU(PPOBUMHU MOKA3HUKAMU
(tabm. 1) °.

3 HaBeleHUX JaHuX Oaunmo, mo y 2013 p.
BUMHEHO IIJISIXOM HE3aKOHHHX OIepaliii 3 BUKO-
PUCTaHHSIM €JEeKTPOHHO-O0YUCIIIOBAIBHOT TeX-
Hiku 3344 maxpaiicts, y 2014 poui — 2760 mrax-
paiict, y 2015 pomi — 3636 maxpaiicTs,
y 2016 pomui — 3611 maxpaiicts, y 2017 porui —
4845 maxpaiicts, y 2018 pori— 3366 maxpaiicTs.

JlocmipKeHHST YaCTKU IIAaXpancTB, BUMHEHUX
IIJISIXOM HE3aKOHHHX OTepalliif 3 BUKOPUCTaHHIM
€NIeKTPOHHO-00UMCITIOBAILHOT TEXHIKHU, Y 3aralib-
HI KUTBKOCTI IIaXpaicTB, yKa3aJlo 3POCTaHHS
MUTOMOI BarW [UX  3JI0YMHIB, TOYHHAIOYH
32014 poky —6,9 %,y 2015 p.— 7,9 %,y 2016 p. —
7.9 %,y 2017 p.— 13,1 %, y 2018 p. — 10,1 %.

3arajabHUI piBEHb CYAMMOCTI MO IIaxpai-
CTBY y cepi eJIeKTPOHHOI TOPTiBIIi 3a pe3yib-
TaTaMd BUOIPKOBOTO BHBUYCHHSI BUPOKIB Y KpH-
MIHQJIBHUX CIIPaBax IMpO MIAXpaicTBO y cdepi
€JIGKTPOHHOI ~ TOPTiBNi, YXBaJEHUX CyJaMH
VkpaiHu 1oA0 maxpancTBa, BUMHEHOTO ILIS-

XOM HE3aKOHHMX OIepamid 3 BUKOPHCTAHHIM

6 TIpo 3apeecTpoBaHi KpHMiHaJbHI [PABOIIO-

pYLIEHHA Ta pe3yJbTaTd iX JOCYIOBOrO pO3CHiay-
BaHHS : €IUHMI 3BIT ['eHepanbHOT poKypaTypu Ykpa-
Tau 3a 2013 — 2021 p. URL: https://gp.gov.ua/ua/posts/
pro-zareyestrovani-kriminalni-pravoporushennya-
ta-rezultati-yih-dosudovogo-rozsliduvannya-2  (nmara
3BepHeHHs: 31.08.2021).

14

Criminological characteristics of the current state of fraud...

€JIEKTPOHHO-O0YUCITIOBATBHOT ~ TEXHIKH, 32
2016 — 2021 pp. BUNIAga€ HACTYIIHUM YUHOM:
3a 2011 p. yxBaneno 4 Bupokwu, 3a 2016 p. —
44 Bupoku, 3a 2017 p. — 53 Bupoku, 3a
2018 p. — 37 Bupokwu, 3a 2019 p. — 1 Bupok, 3a
2020p.—14BupokiB, TanakiHensceprHsa 2021 p.—
16 BHpOKIB.

VY Xoai AaHOTO MOCIHIIKEHHS, IaXxpaniCTBO
3a 4. 3 c1. 190 KK Vkpainu mu kinacudikysanu
Ha. 1) ¢hinancose; 2) baukiecvke; 3) «poman-
muyHey, 4) 6nacooiune; 5) enekmponHe mop-
208ebHO-KOMepyitiHe waxpaticmeo, 06) enek-
MPOHHE, 3 03HAKAMU KIACUYHO20 WAXPAUCMEA;
3 HUX ¢iHaHcoBe ckianae 11,6 %; GaHKIBChKe —
26,3 %; «pomantuuHe» - 0,4 %; Omaromiiine —
1,8 %; enekTpoHHE TOProBeIbHO-KOMEpIIiiiHe
maxpaiictso — 57,8 %; elnekTpoHHe, 3 03HaKaMU
KJIACUYHOTO maxpaiicrea — 2,1 %.

IIpy npoMy mnMTOMa Bara 3apeecTpoBa-
HUX MIaXpalcTB y cdepi eIeKTPOHHOI TOPTiBII
70 3arajibHOi KUTBKOCTI 3apeecTpOBaHUX KpH-
MiHQJIBHUX MpaBoNopymeHb 3a 4. 3 cr. 190
KK 'y 2011 p. nopinioBana 25 %, y 2016 p. —
64,7 %, y 2017 p. — 74,6 %, y 2019 p. — 7,1 %,
y 2020 p.—43,8 %, naBepecenb 2021 p. — 44,5 %.
Lle o3Hauae, 1110 OIU3BKO MOJIOBUHHU MIAXPANCTB,
VUMHEHUX [UIIXOM HE3aKOHHMX  Omeparii
3 BUKOPUCTAHHSIM €JIEKTPOHHO-00YHCITIOBAIBHOT
TEXHIKH, BITHOCATHCS /10 €JIEKTPOHHOIO TOPro-
BEJIbHO-KOMEPIIIHHOTO IIaXpaicCTB.

Pazom 3 TUM, 17151 BCTAHOBJIGHHS TEHCHIIIN
BHYTPIIIHIX 3aKOHOMIPHOCTEH PO3BHUTKY 3I10-
YUHHOCTI 4M i1 BUAIB, HEOOX1THO MPOCTEKUTH
ii TuHaMIKy 32 OUTBII-MEHII TPUBAIMN HEpiof.
JlocmiKeHHS TTOKa3HUKIB JUHAMIKH 3JI0YMHHO-
CT1 J1a€ 3MOTY MPOCTEXUTH 3MIHHU PIBHS 370YH-
HIiB Ha Teputopii YKpaiHu 3a NEBHUHA MPOMIXKOK
yacy. JluHamiky 1maxpaicTBa 3a CyI0BUMHU BHPO-
kamu 2016 — 2021 pp. y cdepi eneKTpoHHOI TOp-
riBii nogano y rpadiky Huwxue (puc. 1).
BOAYarOThCS

3 HaBemeHoro rpadika

HE3HAYHI KOJIMBAHHS [IWHAMIKA Ta 3arajbHa
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Tabmuns 1

PiBennb maxpaﬁcTBa, BYMHCHOI'0 HIJIAXOM HE3AKOHHMHUX onepauiifl

3 BUKOPMCTAHHSAM €JIEKTPOHHO-00YMC/II0BAJIBLHOI TeXHikM B YKpaiHi 3a 2013- 2018 pp.

Poxu
Iloka3Huku
2013 | 2014 | 2015 | 2016 | 2017 | 2018
KinbkicTh 00IKOBaHHX KPWM. MPABONIOPYIIEHBHB 3344 2760 [3656 |3611 |4845 [3366
BusiBieno oci0, sKi BAMHUIIN KPUM. ITpaBonopymenHs (ocodam | 1053 1238 1321 |886 |2112 |1120
BPYYEHO MOBIJIOMJICHHSI ITPO Ti103py) 3a 4. 3 cT. 190 KK

2019 p.

Puc. 1. lunamika maxpaiictsa y cdepi eJieKTpOHHOI TOPriBJji B YKpaiui 3a 2016 — 2021* pp.

* 10 31.08.2021 p.

TEHJEHIlIS 10 30UTBIICHHS KITBLKOCTI OOJiKO-
BaHUX 3JI0YMHIB. XapakTepHo, mo y 2019 poui
BiJI3HAUAJIOCS pi3Ke 3HWKEHHSI YHCIIa 3apee-
CTpOBaHUX (akTiB maxpaicTBa y cdepi enek-
TpoHHO1 TopriBai. Cepen HHM3KH JAeTepMi-
HaHT, 5Ki 0e31mocepeHbO BIUIMHYJINU HA JaHUN
mpouec, Ha Hamly IYMKY, CTalo NPUHHATTA
Vka3y Ilpesunenta Ykpainu Ne 184/2020 Bin
14 tpaBus 2020 poky «IIpo BBeneHHs B Ait0
pimenHs Paau HarionanmeHOi Oe3nexku i 060-
ponn Ykpainu Big 14 tpaBus 2020 poky «IIpo
3aCTOCYBaHHsI, CKAaCyBaHHS 1 BHECEHHs 3MIH
70 TIEPCOHAIBHUX CHEIIalbHUX EKOHOMIYHHUX
Ta IHIUX OOMEXKYBAJTbHUX 3aXO/iB (CaHKIIIN),
3 3apEECTPOBAHUM OOIIKOBUM 3aITUCOM», SIKHM

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/22
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BUKOPHUCTaHHs coIianbHuX Mepex «BKon-
takte» (URL: vk.com) Ta «OmHOKIACCHUKNY
(URL: https://ok.ru) Oymno 3a6opoHeHo B YKpa-
ini. Bignmosigni conianbHi Mmepexi, 10 2019 poky
Oyl OCHOBHUMHU IUIOIIAAKAMU JIJISI «POOOTH
maxpaiB. OKpiM 1IbOTO, 3BEPTAEMO YBary, 10O
neBHOo Mipoto 2019 pik 11t Ykpainu Ta BCbOro
CBITY, y IIJIOMY, CTaB pyOIXKHUM, Yepe3 MaHIe-
miero COVID-19, y kpainax BimOymucs 3001,
¢dinaHCOB1 nMpoOIeMHU, JTIOIU BTPATHIN POOOTY,
cy0’€KTH TOCTIOapIOBaHHS Biq9y/Iu (iHAHCOBI,
orepariifHi Ta ocoducTi TpyaHoIi. Yepes TUCK
Ta HeBHU3HAYEHICTh BOHU IIIyKalld CIIocoou 30e-
pertu Oe3nepepBHY MISUIBHICTh Ta MEPEHIILTH
B OHJIAl{H peKUM poOOTH. BBEIeHHS KapaHTHHY,
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JOKJAayHy Ta IHIIMX OOMEXYBaJbHHX 3aXO-
JiB, JOTPUMAaHHS NPaBHJ COLIAJbHOI JuC-
TaHIlii y BiamoBiae Ha manaemiro COVID-19,
Npu3BeIM 10 30UTbIIEHHS BUKOPUCTAHHS
nu(ppOBUX IHCTPYMEHTIB KOMYHIKallli, Takux
K COIIAJIbHI MEpexi, I1HTepHeT-TesedOoHIs,
TenekoHpepeHuii, Ta  (QyHIAMEHTAJIBHOTO
3pyLIEHHS B CTPYKTYpl IOOANbHOIO MOIUTY
Ha OHJalH-nokynku ToBapiB. Ilepiog 2019 —
2021 pp. ctaB, y OyKBaJbHOMY CEHCI, PO3KBi-
TOM €JICKTPOHHOI KOMEpIIii Ta TOPTiBii, a Take
€JIEKTPOHHO-IU(POBE Oe3MpeleIeHTHE Ccepe-
JIOBUIIE, CTBOPECHE NaHAEMI€I0, HAAAl0 HOBI
MOJKJIMBOCTI JUIsl IIaXpaicTBa.

[Ilono crocoby (hopm) BUMHEHHS KpUMi-
HAJIBHOTO TIPABOMOPYLICHHS, TO BHOIPKOBHIA
aHaJli3 CyJAOBUX BHpPOKIB, IPOJEMOHCTpPYBaB
TaKy KapTUHY: Hai4acTille eJIeKTPOHHE TOop-
rOBEJIbHO-KOMEpLIIHHE IIaXpaicTBO IOB’si3aHe
3 oTpuMaHHSAM mMoBHOI (64 %) Ta 4YacTKOBOL
(23,3 %) «mepemnaty. OgHOYacHE MO€THAHHS
uux nBox (opm mpumagae Ha 4,9 % BuUnaakis
BUMHEHHsSI [JaHOr0 KpPUMIHAJIBHOIO IPaBOIo-
pyuieHHs. bimbim «pinkummy GopmMaMu € max-
paiictBo 3 migmiHOK0 ToBapy (12 %), ¢immHr
(3 %) — omuH 31 cnocoOiB iHTEpHET-IIaXpaii-
CTBa, TOJIOBHOIO METOIO SIKOTO € BUMAaHIOBaHHS
y KOPHMCTYBadiB MEpeXi MEepPCOHANbHUX JAHUX
(macmopTHUX JaHUX, MapoJiB aKKAyHTIB, JaHUX
miarikauX Kapt, [1IH-koxiB, 3D-koxiB Ta iH.),
KpaJil’Ka Ta BUKOPUCTAHHS IIEPCOHAIbHUX OaH-
KIBCbKUX JaHuX (3 %), HaliMEeHI MNOLIMPEHUM
€ BituHr (0,6 %) - pi3HOBHU (QIIIKHTY, IPU IKOMY
TAaKO)XK BUKOPHCTOBYIOTbCS METOIM COLaJIbHOL
1HXKEHepli, ajie BXKe 3a JOIOMOI 00 TeJle(pOHHOTO
I3BiHKa. BBakaeMo 3a mOTpiOHE 3a3HAYMTH,
110 Xo4a i KBajigikarii nux AisiHb, Ciocoou
(popMu) BUMHEHHS TAaHOTO KPUMIHAIBLHOTO TIpa-
BOMOPYILEHHS HE MalOTh 3HAUEHHsI, OTHAK BOHU
CTaHOBJIATh 3HAYHUN 1HTEPEC 1 € OCHOBOIO IS
(dhopMyBaHHSI 3aXO0JliB 3aM00ITaHHS MAXPANUCTBY
y cepi eneKTpOHHOT TOPTiBIIi.
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OxpiM 1BOTO, 3a JOMOMOTOI0 HAIIOTO
JOCITIKEHHS BAAJIOCS BUSIBUTH OCHOBHI Maii-
JaH4YMKHM (TUIOIIAJKM) IIaxpaicTBa y cdepi
Aukro.ua,
OLX.ua,

Facebook, Instagram. HaiiGinpmie maxpaiicTs

€JIEKTPOHHOI TOPTiBJIi, a came:

BKonrakri, OIHOKIACHUKH,
y cdepl eNeKTpOHHOI TOpriBii Oyno 3apee-
cTtpoBaHa Ha caiti OLX.ua. 3a maHumu BiJib-
Hoi enuumkionenii Bikinemii, OLX.ua — 1e
argopma OHJIAMH-OTrOJIOLIEHb, siKa 00’ €aHYy€
JroNed s TMOKYNKH, Hpojnaxy abo oOMmiHy
ToBapaMu Ta nociyramu’. Ilpore, 3ayBakumo,
1o nounHarouu 3 2020 poxy, maxpaicTBo nepe-
MIIYETHCS B TMJIOMIMHY COIiaJIbHUX MEpexk. 3a
JAHUMU JOCTIKEHHS KOMYHIKAIlIfHOTO areHT-
ctBa «Plusone», Facebook e mimepom cepen
COLIlAJIbHUX MEpexX Maike B yciX oOnacTsax Ta
o0yacHUX LIEHTpax YKpaiHu, 3a BUHIATKOM Xap-
KIBCBKOi 007acTi, y skiii Instagram nomymnsipHi-
mnii 3a Facebook, a Takoxx Onecekoi Ta 3amo-
PI3bKOi, e 00M/IBI COIMEPEIkK] MOMUPEHi®.

Cepen mpenMeTiB 3JIOYMHHHX IOCSTaHb
HepeBakarTh 1) TpaHCHOPTHI 3aco0M Ta 3am-
YaCTUHHU J0 HUX; 2) KOCMETHKa Ta mapdyme-
pist; 3) onsr Ta B3yTTS; 4) OpeHIAa HEPYXOMOCTI;
5) nobyToBa TeXHIKa Ta eJEKTPOHIKa; 5) ToBapu
3arajbHOTO BXXHTKY.

lToBopsiun mpo ocoOnUBHIA  BiggancHUR
PEXKUM eJIEKTPOHHOI TOPrOBENbHOI IISIBHOCTI,
BapTO 3ayBa)XUTH, IO ISl €IEKTPOHHOTO TOP-
rOBEJIbHO-KOMEPIIIHHOTO IIaxpaiicTBa He Mae
3HAUCHHS Yac Ta MicIle 3A1HCHEHHS KpUMiHaJb-
HOTO TpaBomoOpylieHHs. JlaHe KpuMiHaIbHE
MPaBOTIOPYIIICHHS] MOKHA Ha3BaTU «IUCTAHIIIH-
HHUM», TOOTO, Iaxpail MOXe peayi3yBaTh CBIH

7 OJIX. URL: https://uk.wikipedia.org/wiki/OLX
(mara 3Bepuenssi: 01.09.2021).

¥ Kypenkosa O. Comianbai Mepexi - 2021: TikTok
crapmae, Facebook — rmepeBaHO )KIHOYHH, & CTPIUKY MU
ropraemo 400 minbitoni poki. URL: https://hromadske.
ua/posts/socmerezhi-2021-tiktok-starshaye-facebook-
perevazhno-zhinochij-a-strichku-mi-gortayemo-400-
miljoniv-rokiv (nara 3Bepuenns: 04.09.2021).
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3JIOUMHHUM ymucen y Oynb-akuil yac 100U Ta
3 Oyzlb-5IKOT TOUKH CBITY.

Hapemiri, 3ynuHUBIIMCA HA CHIBydYacTi
B €JIEKTPOHHOMY TOPTOBEILHO-KOMEPIIHHOMY
maxpancTBi, BIAMIYAEMO M0 CITIBYYaCHUKIB
NEPEeBAKHO 00’ €HYIOTH JPY>KHI 200 POAMHHI
BimHOcuHH. Y mepiox 3 2016 mo 2021 pp. cuia-
40-CyJJOBUMHU OpraHaMu CIiBY4YacTh OyllO KOH-
craToBaHo Juie y 7,3 % KpuMiHAJIBHHUX CIIpa-
Bax. Takmil HHU3BKUN BIJICOTOK IOSCHIOETHCH,
yHOepIy 4epry, TUM, 1o mmaxpai 1o0pe 3HalTh
KpUMIHAJIbHUN 3aKOH, 30Kpema, II0A0 TOTO,
[0 BYMHEHHS JAHOTO 3JIOUMHY TPYyMHol o0cid
3a TOMEPEIHhOI 3MOBOKO € KBali(iKyHUOI0
00CTaBHHOIO, siKa 301JIBIITY€E MIpy BiATIOBIIAIb-
Hocti. Tomy, Oynyuu BUKpUTUMH, BUHHI HEP1IKO
3aBOJIATH CJIJCTBO B OMaHy CTOCOBHO OJHO-
4acHOI YMHCHOI y4yacTi y BUMHEHHI 3JI0YMHY
JEKIIBKOX 0ci10. A TaKoX, HACTUIBKH MaJlui
BIJICOTOK BHSBJICHHS BWIAJKIB CIIBYyYacTi,
Ha Hally AYMKY, CIIiJ TOsSCHUTH 1) Hemocrar-
HBOIO MOTHBALII€I0 10 pOOOTH Yy MpaliBHUKIB
MIPaBOOXOPOHHUX OpraHiB (HU3bKa 3apIuiaTa);
2) HeOaxxaHHSIM MPALiBHUKIB PABOOXOPOHHUX
OpraHiB BUSIBIISITU CKJIQJHI 3]I0YUHHU; 3) BIJCYT-
HICTIO €(DEKTUBHUX METO/IIB BHSIBICHHS 3JI0YH-
HiB; 4) HEIOCTATHHOIO KBaTi(iKaILI€O MpaIliB-
HUKIiB; 5) HAATO BEITUKOIO KUIBKICTIO pOOOTH.
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BucnoBok

OTxe, Ha TJCTaBl IMPOBEICHOTO aHAII3Y
BJIAJIOCHh BCTAHOBUTH IIOPIYHE 301IBIICHHS KiJTb-
KOCTI IIaxpaicTBa y cpepi eIeKTPOHHOT TOPTiBIIL.
3 BHILEHABEIEHOTO 3PO3yMLUIO, IO 3POCTAaHHS
€JICKTPOHHOT TOPTIBIII € HACHIJIKOM 301TbIICHHS
KUTBKOCTI Takux Imaxpaiicts. He 3Bakaroun Ha
3arajlbHe 3MEHIIEHHSI KUIbKOCTI IIaXpaiiCcTs,

BUYMHCHHX IIJIIXOM  HE3aKOHHUX  ONepallii
3 BUKOPUCTAHHSM €JICKTPOHHO-00UHCITIOBAITEHOT
TEXHIKH, pIBEHb MIaXpaicTB y cdepi eIeKTpo-
HHOI TOPriBIi MponoBxye 3poctartd. CycmijgbHa
HeOe3meka ImaxpaiictBa y cdepi eIeKTPOHHOI
TOPTiBIII 3yMOBJICHA HE TLIbKM BUCOKUM piBHEM
MOMITUPEHOCT] MOMIOHUX 3JOYMHHUX TIOCATaHb,
HE3a/I0BUILHUM CTAaHOM iX OOJKy Ta po3ciiay-
BaHHS 3JI0YMHIB, a i TAKOXK XapaKTEPOM HETaTHB-
HUX COI[IAJIbHUX HACHiAKIB 3a3HAYCHOTO BUIY
3MI0YMHHOCTI. 3 OISy Ha 1€ OUTBII JeTajbHe
JOCJTIJKEHHSI OCHOBHHMX TTOKa3HHUKIB IIaXPanCcTB
y cdepl eNeKTpOHHOI TOPriBIi Ta pPO3poOKa
HAyKOBHMX 1 TPAKTHYHHUX PEKOMEHMAIH 1010
MPOTHUIIT Ta 3armoOiraHHs IaxpaicTBa y cdepi
€JICKTPOHHOT KOMEPIIii Ta TOPTiBIIi, € HarajabHO
HeoOximuuM. Lle macTh 3Mory B KOPOTKOCTPOKO-
Biif IEPCIIEKTHUBI 3aIIPOIIOHYBATH OCHOBHI 3aC00U

3anoOIiraHHs [bOMY SIBHILLY.
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Ph.D. Student at the Department of Theory of Law,
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Oles Honchar Dnipro National University, Ukraine

The article is devoted to the study of the development and formation of Environmental
Protection Agency as an implementation tool of the U.S. environmental policy. The relevance
of the study is determined by the fact that fast development of environmental issues in the world
makes it urgent to solve environmental problems quickly using effective management approaches,
which is a challenge for developing countries, including Ukraine, which have not yet formed a
sustainable long-term environmental policy and institutions able to implement it consistently.
Therefore, it is important to study the foreign experience of the United States of America, which
has a long history of environmental policy making and the creation of the institutional system of
federal regulatory authorities, headed by Environmental Protection Agency.

Examining the development and formation of Environmental Protection Agency as an
implementation tool of the U.S. environmental policy, in the article was defined that the United
States of America has been able to create necessary legislative and institutional framework
to improve the domestic environmental situation, despite political and legal processes that
cause certain obstacles to environmental reforms. The role of the federal institution in the
U.S. environmental policy shows that it is the object of constant party struggle. The direct
subordination of the institution to the President of the United States creates serious impediments
to the recognition of its status as a federal department, because it leads to a new redistribution
of jurisdictional powers, which is a painful issue for the U.S. legal and political system, and the
ability to pursue its own environmental goals. But these political and legal processes created a
basis for the formation of the culture and traditions of the Environmental Protection Agency,
which allow the institution to take a strong position on matters of environmental protection. In
addition, sometimes its opposition to the policy of the executive and legislative branches leads to
active development of alternative and innovative approaches of environmental protection based
on profound scientific researches.

AreHuisi 3 0XOPOHM HABKOJHUIIHHOI0 CepeI0BUIIA
SIK iHCTPYMEHT peaJtizamii Jep:kaBHoi ekosorivnoi moaitnku CIITA

Mumowon Bnaoucnaeé Bonooumuposuu

acnipanm Kagedpu meopii depxcasu i npasa,

KOHCIMUMYYIUHO20 NPABA ma 0epiHcaBHO20 YNPAGIIHHSA

J[Hinposcvroco Hayionanbho2o yHieepcumemy imeni Onecs [onuapa, Ykpaina
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Beryn

I'moGamnizamiiiHi mpouecH, AKi BiT0yBatOTHCS
M0 BCHOMY CBITY, MPUIIBUIIIYIOTE PO3BUTOK
CYCIIJIbHUX BIJIHOCHH B PI3HMX KpaiHax, 0co0-
MBO B c(epi 3aXUCTy HABKOJIHUITHBOTO MPUPOI-
Horo cepenosuimia. Exonoriuna Oes3meka crana
OJTHIEI0 3 OCHOBHHX TEM IOJIITUKO-ITPABOBHX
JMCKYCiil Ipyroi noinoBuHU XX CTOJITTA Ta 10~
OanpHOIO TpoOseMoro mouatky XXI cromtrs.
BiamnosigHo, BHHHMKAaE HarajabHa HEOOX1IHICTDH
B HIBUJIKOMY BHpIIIEHHI €KOJOTIYHUX IMUTaHb
HUIAXOM TNPUUHATTA eQEeKTUBHUX YMpPaBIiH-
CBKHUX PIIICHb, IO SIBISETHCS JOBOII CKIIA-
HUM 3aBJaHHSAM JJIsl KpaiH, 1[0 PO3BHBAIOTHCS,
30Kpema YKpaiHu, KOTpi Ille He BCTUIIU chop-
MyBaTH CTaTy JIOBFOCTPOKOBY €KOJIOTIYHY ITOJi-
TUKY Ta BUOYIYBaTH CUCTEMY JECpPKABHUX 1HCTH-
TyIi#, K1 OyAyTh 11 TOCITIIOBHO peaji3oByBaTH.
3 omisAy Ha 1€, JOIUTPHAM € BHBYCHHS 3apy-
6ikHOrO nocBiny, a came Cromyyenux IlTaris
Amepuku (mam - CIIIA), ski MalOTh TpUBATY
ICTOpIiI0 BEJCHHS JepKABHOI E€KOJIOTIYHOI MOJTi-
TUKUA Ta CTBOPEHHS BIAMOBIIHOI 1HCTUTYIIHHOL
cucteMu (efiepaabHUX PETYISITOPHUX OPraHiB,
Ha YOJIi KX CTOITh ATCHIIISI 3 OXOPOHU HABKO-
JTUITHBOTO cepenonuia (nani - AOHC).

OCHOBOIO JTAHOTO JOCIHIDKEHHS € HayKOBl
mpami BUJATHUX HAyKOBIIB Ta CIEIIaJiCTIB
B cepi BeIACHHS Jep)KaBHOI €KOJOTIYHOI ITOJTi-
tukn CIIA, a came P. Enaproca, [Ix. Cang-
kBicTa, P. JIazapyca, P. Moe, /I. Koymna, I1. I'poc-
cmana, C. bpetiep, [Ix. [leinca, JI. PoGeprca,
. Manakosa, . I'paxama ta iH. B manux
JIOCTIIPKCHHSX 3a3HAYa€ThCs, 110 0aThbKU-3aCHO-
BHUKHM Crionmyuenux lllTariB 3akianu B OCHOBY
YIOPaBIiHHS JCPKABOK CHUCTEMY CTPHUMYBaHb
Ta npotusar. Jlana moaenb moOylnoBU JIepiKaB-
HOTO yIpaBiiHHSA Oyjga TakoX BigoOpakeHa
npu ¢GopMyBaHHI BIZHOCHH MiX (enepaib-
HOIO BJIQJIOI0 Ta BJAJIOI0 INTATiB. SIK pe3ynbTar,
Oyab-sIKl 3MIHM FOPUCAMKIIMHUX MTOBHOBa)KEHB
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deneparbHUX THCTUTYINHN Ta X MEX BTpy4YaHHS
y BHYTPIIIHI CIIPaBU OKPEMHUX MITATIB 3aBXKIH
BUKJIMKAIOTh TOCTPI MOJITUYHI Ta MPaBOBI JUC-
Kycii B aMepUKaHChKOMY CycCHiIbCTBI. OCOOIMBO
YITKO 1€ MPOCIiIKOBY€ETHCS B EKOJIOT1YHiH cdepi
3a Mepioji aKTUBHOTO peopMyBaHHS €KOJIOriy-
Horo 3akoHoaaBcTBa CIIIA B apyriii monoBuHI
XX CcTOMTTA Ta CTBOPEHHS (heaepabHOTO pery-
nstuBHOro oprany AOHC.

OTxe, 3 OISy Ha BUKJIAJICHE, METOI0
JTAHOT CTATTi € BUBYEHHS PO3BUTKY Ta CTaHOB-
JIeHHs1 ATeH1ii 3 0OXOPOHHU HaBKOJIMIIHBOIO cepe-
JIOBMILIA SIK 1HCTPYMEHTY peasiizalii AepixaBHOI
exonoriyHoi nosnituku CILIA, BU3HA4YeHHI BHY-
TPINTHIX TOJITUYHUX MPOIIECIB, IO BILIUBAIOTH
Ha e(PeKTHBHICTH JiSUTBHOCTI JaHOI 1HCTUTYIIIT,
OTPUMaHHS MPAKTUYHOTO Ta TEOPETUYHOTO J10C-
BiJTy, SIKM MO)Ke OyTH BUKOPUCTaHUH BI1ATIOBII-
HUMH JIep)KaBHUMHU OpraHaMH YKpaiHH B €KOJIO-
riuHiii chepi.

Bukaa ocHOBHOro Matepiany

AOHC Oyna cTBOpeHa B KOHTEKCTI HaJ[3BH-
YaiiHOro BHOYXy CYCHUIBHOTO THCKY Ha (eme-
palbHy BIAAy 3 METOI0 BHUPIMICHHS MIMPOKO
MOMIMPEHUX TPOOJEM 3a0pydHEHHS, SKI BUHH-
KM B pPE3yJbTaTi BEIHMYE3HOTO IiCISIBOEHHOTO
3pOCTaHHS MPOMHUCIIOBOTO BUPOOHUIITBA Ta MACO-
BOT'O CIIOXKHMBAHHS'. [CTOPUYHO MUTAHHS OXOPOHH
HABKOJIUIITHBOTO CEPEIOBUINA Maike MOBHICTIO
nepefaBaincs IITaTaM 1 MICHEBUM FOPUCIMK-
uisim. Tomy nipesuaent Jyaiit Elizenxayep Bu3Ha-
YKB 3a0pyAHEHHS MOBITPS 1 BOAM K «BUKIIOYHO
JIOKaJbHI MpoOJeMu»?, 1 X04a KijJbKa IITaTiB,
Takux sk KamidopHist, BKWIN arpeCUBHUX TIH IS

! Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 226.

2 Sundquist J. Politics and Policy: the Eisenhower,
Kennedy, and Johnson Years. The Brookings Institu-
tion.1968. P. 323.

19



Mytoshop Vladyslav

BUPILICHHS JEIKUX MpoOieM, iHII Hamaraaucs
ix yHukatu. llItary, siki HamMarajucst caMOCTiHHO
MIPOBOJIUTH EKOJIOTIYHY TOJIITHKY, OOMEXyBaia
BIJICYTHICTh TIOBHOB)XCHb IIOJI0 BUPIIICHHS
npo0JieM MOB’sA3aHUX 3 3a0pyJHEHHSM, SIKE CTO-
CYBaJIOCS IGKUTBKOX IITATIB, Ta MOXKJIUBI PU3UKU
BTpaTu 3pocTaHHs Oi3Hecy 1 poOOYMX MiCIb Ha
KOPHUCTh IITATiB 3 OUIBII MOOTAXIMBUMH YMO-
Bamu. BHacmiiok 1ieoro B 1970-x pokax modano
PO3BUBATHUCS CHIIBHE 3aHETIOKOEHHS, 1110 3a0py/I-
HEHHSI HaBKOJIMIIHBOTO CEPEIOBHINA BUUIILIO
3-T11,1 KOHTPOJTIO®.

P. Hikcon, mnpesugentr CHIA B 1969 —
1974 poxax, He BUCIIOBIIIOBaB OCOOJUBOI Typ-
00TH NP0 HABKOJUIIHE CEPEOBUILE, 32 BUHSIT-
KOM OJIHOTO paJiOBHCTYIly IIiJf Yac CBO€Q
BuOOpuoi kammnanii 1968 poky, ane BiH yCBI-
JIOMJTIOBAB SIK PHU3UK, TaK 1 MOXJIHBICTb, SKY
MPEJICTABIIsIE MACOBUH 3aIUT TPOMAJICHKOCTI Ha
dbenepanbhi aii 3 1poro nuranus®. B 1970 pori
P. Hikcon minucaB 3aKoH Mo HAI[IOHAJIbHY €KO-
JIOTIYHY MOJITHKY, orojocuBuy 1970-1i poku -
«IECATUPIYUSM HABKOJIHUIITHHOTO CEPEIOBUIIIAY”.
HampukinIii ciuHs BiH pillly4e TOPKHYBCSI €KOJIO-
TYHUX MPOOJEM y CBOEMY 3BEpHEHHI MpO CTa-
HOBHUIIIE KpaiHu: «Mu Oiibllie HE MOXKEMO H03-
BOJIUTH COO1 BBa)KaTH TOBITPS 1 BOY CIUJIBHOIO
BJIACHICTIO, BUTbHUMHU JUTSI 3JIOBKMBAHHS 3 OOKY

3 Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 226.

* Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 226.

5 Gannon F. RN in 70 — Launching the Decade of
the Environment. Richard Nixon Foundation: website.
URL: https://www.nixonfoundation.org/2010/01/rn-in-
70-the-decade-of-the-environment/ (Last accessed:
25.01.2022).
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Oyb-koro Oe3 orisiay Ha Haciaku»®. HeBmnos3i
P. HikcoH BuaB Mpe3uIeHTChKUI IJ1aH peopra-
Hizarii, creopuBir AOHC, sikuit HabyB YMHHO-
cti B rpyaHi 1970 poky’.

AOHC, nacnpasni, Oyna ApyruM BapiaHTOM
P. HikcoHa cTOCOBHO CTBOpeHHs ¢eaepanbHOi
IHCTHTYLII, sIKa O peryioBaja MUTAHHS €KOJIO-
rii. IlowarkoBa mpomo3uilis, pPEeKOMEHIOBaHA
rioro Panoro 3 peopranizaiiii BUKOHABYOI BIaJIH,
ouyomoBaHa P. Emiem, nependavana cTBOpEHHs
ennHoro JlemapraMeHTy HaBKOJMIIHBOTO Cepe-
JIOBUIIA, KWK MaB 00’€HyBaTH BCI OCHOBHI
areHIlii, sSKi HeCyThb BiANOBIAAJIBHICTH 32 OXO-
pony noBkiuis®. Oanak, sk i mwian ®. Py3sesbra
po CTBOpPEHHS JlemapramMeHTy OXOpOHM MpH-
pomu B 1940-x pokax, 115 MPOIIO3UITisi BUMaraia
6 cxBasieHHs1 KoHrpecy 1 3iTkHynacst 0 3 CHIIbHUM
cripoTuBOM 3 00Ky JlicoBoi cimyx0u Ta [HxkeHep-
Horo kopmycy apmii CIIA®. Tpono3sutiist 111010
CTBOPEHHsI €IMHOTO JlemapTaMeHTy HaBKOJIMII-
HBOTO cepeoBuIla Oyia BiIXWUIeHA Ha KOPUCTD
IPOCTOI peopraHizamii aaMiHICTPAaTUBHUX OIH-
HUIb, SIKa MOTJIa OyTH 3/iiICHEHa 3a BKa31BKOIO
npesuaeHTa 6e3 cxsanenus Konrpecy'”.

¢ Nixon R. M. President, Annual Message to the
Congress on the State of the Union (Jan. 22, 1970). The
American Presidency Project: website. URL: https://www.
presidency.ucsb.edu/documents/annual-message-the-con-
gress-the-state-the-union-2 (Last accessed: 25.01.2022).

7 Reorganization Plan No. 3 of 1970, 35 Fed.
Reg. 15,623, 84 Stat. 2086. Uscode.house.gov: website.
URL: https://uscode.house.gov/view.xhtml?req=granu-
leid:USC-prelim-title5a-node84-leaf1 78 &num=0&edi-
tion=prelim (Last accessed: 25.01.2022).

8 Lazarus R.J. The Tragedy of Distrust in the
Implementation of Federal Environmental Law. Law &
Contemporary Problems. 1991. Vol. 54, Ne 4. P. 315.

® Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 228.

19 Moe R. The President’s Reorganization Author-
ity: Review and Analysis. Library of Congress. Con-
gressional Research Service. 2001. 13 pp. URL:
https://digital.library.unt.edu/ark:/67531/
metadc821067/ (Last accessed: 25.01.2022).
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Taxum gnaOM, AOHC Oyna yTBOpeHa mmiis-
XOM 00’€/THaHHS B OJHY HOBY areHIl0 HU3KH
(byHKIIIH perymroBaHHs 0€3MeKH HABKOIHUIITHBOTO
CepeIOBUINA JIJIS 3I0POB’S JTIOMWHU Ta TEXHIU-
HOTO 3a0€31eueHHs], a TAKOXK OB’ I3aHUX 3 HUMU
CTaTYTHUX TIOBHOBaXXCHb, SKI paHime Oyiu
PO3MONITIeHI MK KiIbKOMa ICHYIOUMMH areH-
uistmu™. Ockinbkn AOHC Oysia nuie pe3yabra-
TOM TIPE3UJICHTCHKOTO IUIaHy peopraHizarlii, a He
CTBOpEHA Ha OCHOBI 3aKOHY, iif He OyJI0 HaJgaHO
HOBHX ITOBHOBAYKEHb UM PECYPCIB. Y CBOO YEpry,
perymsitopauii opran AOHC 6yB cTBOpeHmit a00
3HAYHO PO3IMIMPEHUH M0 YACTHHAX, B OCHOBHOMY
npotaroM 1970-x pokiB, koau Oyn0 yXBaJeHO
Maike JIeCATOK HOBMX OCHOBHHMX 3aKOHIB, IIIO
PETyJIIOI0Th 3a0pyAHEHHS TOBITpPSI, BOJH, MOBO-
JOKEHHS 3 TBEpIUMHU Ta HEOE3MeYHUMH BiIXO-
JaMH, CTaHIAPTH THTHOI BOMY, 3aCTOCYBaHHS
NECTULM/IIB Ta TOKCUYHHUX PEYOBHHHU TOIIO.
Xoua HOBI 3aKOHHM JOJajy TOBHOBAXEHHS Ta
BI/IMOBITAJIbHICTH areHIlil, )OACH 3 HUX HE yIOB-
HOBaXXyBaB ii 3abe3medyBaTu 3arajbHE yIpaB-
J1HHS BOAHUMHU, TOBITPSIHUMHU 200 3eMENIbHUMHU
pecypcamu a00 HaBITh KOMIUIEKCHE yIPaBIIIHHSI
BUKHJAMH 3a0pYIHIOIOUHX PEUOBUH Yy IUX ce-
pax. CraryTHi OCHOBH i JisIbHOCTI OynHM po3-
poOJIeHI 1 KOHTPOJIOBAIUCS KiJTbKOMa Pi3HUMH
niakomicismMu Konrpecy. OCHOBOIO BU3HAYCHHS
3aranpHux mpioputeTiB AOHC Oymu mepero-
BOpH T'OJIOBU areHiii 3 mpesugentoM i Konrpe-
COM IIIOJIO 11 piyHOTO OrOIKETY 2.

AOHC Hikonu He OTpuUMYyBaja IIUPOKUX
3aKOHOJABUYMX [MOBHOBAXKEHb IOJI0 3aXHUCTY
a00 ympaBIiHHS HABKOJHIIHIM CEPEIOBUIICM,

1 Reorganization Plan No. 3 of 1970, 35 Fed.
Reg. 15,623, 84 Stat. 2086. Uscode.house.gov: website.
URL: https://uscode.house.gov/view.xhtml?req=granu-
leid:USC-prelim-titleSa-node84-leaf178 &num=0&edi-
tion=prelim (Last accessed: 25.01.2022).

12 Andrews R.N.L. Managing the Environment,
Managing Ourselves: A History of American Environ-
mental Policy Second Edition. Yale University Press.
2006. P. 228-229.
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kepyBanHs 3ycrwiuisimu CIIIA 31 cTBOpeHHS eKo-
JOT1YHO CTIHKOi €KOHOMIKM a0o HaBiTh iHTe-
TPyBaHHs yIpaBIIHHSA 3a0pyaHIOBaYaMH, SKi
BOHa peryiroe’’. HaBiTh sk peryiounii opra-,
AOHC € unmochk Ha kmtadT riopuay. Ha Big-
MIHY BiJl KUIBKOX €KOHOMIYHUX PETYISATOPHHUX
areHIliif, sSKi CTBOPEHI SK He3aJeXHi KOMicii
1, TAKAM YMHOM, NpPU3HAuYEHl1 A7 BUKOHAHHS
OCHOBHHUX O0OB’SI3KIB 3T'IHO 31 CBOIM CTaTyTOM,
a He 3 noJiTukoro binoro nomy, kepiBank AOHC
Ta 1HII BHCOKOTIOCTABJICHI CITIBPOOITHUKH TTPH-
3HAYaIOThCS KOKHUM TIPE3UJAEHTOM 1 3MIHIO-
I0TBCSL pa3oM i3 HUM',

He3Baxarouu Ha 11€, IPOTIATOM JECSITH POKiB
micist cBoro crBopenHss AOHC crana, MOXITHBO,
HAMOLIBIIO 1 HAWMOTYXHIMIOK EKOJOTTYHOIO
areHIie€lo B KpaiHi. Y mepi poKd CBOTO iCHY-
BaHHA BOHa 3a0OpOHMJIA [OMAIlHE BUKOPHU-
CTaHHS TUXJIOpAUDEHIITPUXIOPMETHIIMETaHY ",
royaja BCTAHOBJIIOBATH IpaBWja, IO IOCTY-
MOBO 3000B’sI3yBal BUJIy4aTH CBUHEIh 3 OCH-
3uHy'®, 3iiCHIOBaIa ONIPHUJIFOAHEHHS IIUPOKOTO
CHEKTpY CTaHJApTiB BUKHUJIB 1 3a0pyIHIOIOUNX
PEYOBHH, IepeadadeHnX 3aKOHOM IIPO YHCTE
HOBITPs, 3aKOHOM TIPO YHCTY BOIY Ta 3aKOHOM
npo Oe3neuyHy MUTHY BOAY, a TaKO)X Hamara-
nacsi mepekoHatd KoHrpec yxBamuTu OCHOBHI

3 Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 229.

14 Reorganization Plan No. 3 of 1970, 35 Fed.
Reg. 15,623, 84 Stat. 2086. Uscode.house.gov: website.
URL: https://uscode.house.gov/view.xhtml?req=granu-
leid:USC-prelim-title5a-node84-leaf1 78 &num=0&edi-
tion=prelim (Last accessed: 25.01.2022).

5 DDT: A Review Of Scientific And Economic
Aspects Of The Decision To Ban Its Use As A Pesti-
cide, 1975. Environmental Protection Agency: web-
site. URL: https://www.nal.usda.gov/exhibits/speccoll/
items/show/2236 (Last accessed: 25.01.2022).

16 Progress Report, U.S. Envtl. Prot. Agency
(Apr. 29, 2009). Environmental Protection Agency:
website. URL: https://archive.epa.gov/epa/aboutepa/
epa-2009-progress-report.html (Last accessed:
25.01.2022).
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MOMPaBKU JI0 3aKOHY [P0 YHCTE MOBITPs'’ Ta
uncty Boay'® B 1977 poui. AOHC Takox npuriu-
HUJIA BIIKPHUTE CTIIATFOBAHHS BIJIXO/IIB Ta 3aKpHIIa
O6mm3pko 5000 BIAKPUTHX CMITTE3BAIHMIL, IO
NPUMYCHUJIO  3AIMCHUTH  TIpodecioHani3alio
IIOBOJKEHHSI 3 TBEPIUMM BIIXOJaMH, COPTY-
BaHH:I 1 Oe3MeuHy JIIKBiIaIi10 HeOE3MEYHHX MTPO-
MmuciaoBux Bimxoai". TTounnarouu 3 1978 poky,
areHIlii JoBeIocs 3alHATHCS OYMILEHHSIM KaTa-
cTpodiunoro 3a0pynHeHHs JlaB-Kanany B miB-
HiuHiii vacTuni mrary Hero-Mopk, a B 1980 poui
BOHA T0YaJja peaai30ByBaTH MacIITabHy 3arajib-
HOHAIIIOHAJIbHY TPOTpaMy OYMIICHHS MiCIb
«Superfund», 3a0pyIHEHUX MUHYJIUM CKHJaH-
HSM TOKCHYHHX XiMiKaTiB>.

Jis miAnpueMcTB, Ha SKI MOLIMPIOBAJIHCS
HopmatuBHi aktu AOHC, npobremMaTnyHuM
HACJIIJIKOM IHOTO OYJI0 Te, 110, X04a 3aKOHH PO
TOBITpPsI, BOMY, TBEpIi Ta HeOE3MeuHi BiAXOAH
YXBAJTIOBAJIUCS M0 YaCTUHAX MPOTIToM O1IbIIOol
YaCTUHM JCCATHIITTS, KOXKEH 3aKOH TONIMPIO-
BaBCS Ha Ti cami MPOMHCIIOBI mporecu. Bin-
CYTHICTh YHi()iKOBaHOI 3aKOHOJABYOI 0a3M uu
HaBITh Y3TO/KEHOTO OaueHHs 3arajbHOro 3aro-
OiraHHs Ta 3MEHIIICHHS 3a0pyIHEHHS 03HAYaJo,
10 KOXXEH CTaTyT BUKJIHMKAaB HOBI BUTpPaTH Ta

17 Clean Air Act Amendments of 1977, Pub.
L. No. 95-95, 91 Stat. 685. Govinfo.gov: website. URL:
https://www.govinfo.gov/app/details/STATUTE-91/
STATUTE-91-Pg685 (Last accessed: 25.01.2022).

¥ Clean Water Act Amendments of 1977, Pub.
L. No. 95-217, 91 Stat. 1566. Govinfo.gov: web-
site. ~ URL:  https://www.govinfo.gov/app/details/
STATUTE-91/STATUTE-91-Pg1566 (Last accessed:
25.01.2022).

1 Andrews R.N.L. Managing the Environment,
Managing Ourselves: A History of American Environ-
mental Policy Second Edition. Yale University Press.
2006.P. 245-249.

2 Comprehensive  Environmental Response,

Compensation, and Liability Act of 1980, Pub. L.
No. 96-510, 94 Stat. 2767. Govinfo.gov: website. URL:
https://www.govinfo.gov/content/pkg/STATUTE-94/
pdf/STATUTE-94-Pg2767.pdf#page=1 (Last accessed:
25.01.2022).
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nepepaxyHoOK ONTHUMAJIbHUX CTPaTerid KOHTp-
OJTFO 3a0pyIHEeHHS !

Komu P. Pelirana o0pamu npe3uaeHTOM
y 1980 porii, o1Ha 3 KOMaH/I TiepeIadi BIau 1ana
HOMYy HU3KY pEKOMEHAIH 111010 TPUIHATTS Ta
PO3BUTKY MPOIMO3HUIIINA 1010 PUHKOBUX 1HCTPY-
MEHTIB pedopMyBaHHS EKOJIOTIYHOI MOJITUKU
Ta CTIpUsIHHSA 3ano0iranHio 3abpynHenHto. Haro-
MicTh, Peiiran mnpuifHSIB pekoMeHJalii 1HIIOq
Ipynu, sKa 30Cepeaniacs Ha JAeperyismii Ta
3ampornoHyBana Habararo OUIbII paguKaib-
HUN TOPSAJIOK JE€HHUI: 3MIHMTU Ta 3TOPHYTHU
€KOJIOTIYHY TMOJIITHUKY IONEePEHbOTO J1eCATH-
mitts?. Bin BugaB Hakas, sikuii 30008’ s13aB Odic
MeHekMeHTy Ta Oromkety CIIA nepensiHyTH
BCi 3aIPOIIOHOBaH1 HOPMAaTHBHI aKTH Ta HaKa3y-
BaB HE BHJIaBaTH HOBI HOPMATHUBHI aKTH, SKIIO
He Oyjie JOBEIEHO, IO iX €KOHOMIYHI BUTOIH
NEePEeBHIIYIOTh BUTpaTu®. TUM 4acoMm arpecuBHi
AQHTUPETYJISITUBHI OpraHi3alii 30cepeiiiu CBOO
yBary Ha HamajJi Ha HayKOBI OOTIPYHTYBaHHS
HopM AOHC, 110 rpyHTYBaIuCs Ha pU3UKax>’.

V BIANOBIAL HA L€ HOCUIIEHHS TOJITH3ALT
HayKOBHUX 1 HOpMoTBOpuuX nporueciB AOHC, sk
areHIlis, TaK 1 TPy 3aXUCTY AOBKUIIS MOYATH
HIyKaTH OlIbIlle CTUMYIIIB, SIK1 OyJIU 3/1aTHI cami
ceOe 3a0e3nevyBaTy 1 MOTJIH O CIIPUSATH 3aXUCTY
JMOBKULISA. PaHHIM momnepeaHuKoM Oylio moJio-
YKEHHS ITPO CyBOPY COMIAApHY BiAMOBIIaTbHICTD

2! Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 233.

22 Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 235-236.

2 Executive Order 12291 of Feb. 17, 1981.
National Archives and Records Administration: web-
site. URL: https://www.archives.gov/federal-regis-
ter/codification/executive-order/12291.html (Last
accessed: 25.01.2022).

?* Andrews R.N.L. Managing the Environment,
Managing Ourselves: A History of American Environ-
mental Policy Second Edition. Yale University Press.
2006.P. 277-280.
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B 3akoni mpo Superfund 1980 poxy, sike cTBO-
pIOBaJiO 3arpo3y CEepHO3HMX EKOHOMIYHUX
HACIIAKIB Ui OyIb-sIKOTO Oi3HECY, SKUU CKH-
naB HeOesmeuHi Bigxoau. Y 1986 porti Konrpec
MPUIHSAB 3aKOH MPO HaJ3BUYAHE MIaHyBaHHS
Ta MpaBo IpoMaau Ha iHGOpMaIlilo, 10 BUMa-
ra€ BiJl KOMIIaHiIi po3KpuBaTu iH(opmaliro,
a AOHC 3000B’s3y€TbCsS OMPHUIIOJHIOBATU
TepestiK pigHOi KITbKOCTI TOKCHYHHUX XIMIKaTIB,
SKi BOHU BUKOPUCTOBYBAJIM, a TaKOX Oy/b-sKi
BUKHU/IYU 1X Y HABKOJIUIIHE cepenoBuie. Takum
YUHOM, TIPSIMUN TUCK TPOMAJICHKOCTI MaB CTaTH
JIOTIOBHEHHSIM a00 aJbTEPHATUBOIO PETYIIIO-
BanHss AOHC?.

VY 1988 porti HOBooOpaHuii npe3uaeHt JIx.
Bym-crapmuii, skuif TO3WIIOHYBaB cebe sK
MIPOEKOJIOTIYHUI KaHIUAAT, TParHyB K 3 OCO-
OMCTHX, TaK 1 3 MOJITUYHUX TPUYHUH CITPOOYyBaTH
BUPIIIUTH THUTAaHHSA TapTiiHOI TONApHU3alii,
3apyYHUKOM SIKOi CTajla €KOJOTiuHa TMOMITHKA.
By npusnauus ronosoro AOHC B. Peiini, sikuii
OyB mMOOKO O0I3HAHUI B €KOJIOTIYHIN HayIli Ta
TMOJIITUII 1 KOPUCTYBABCS IOBArol0 Cepe] peciy-
OJiKaHIIB, JEMOKpATiB, O13HECY Ta €KOJIOTTYHHUX
rpyn?. B. Peitni HamaraBcst nepexonar Konrpec
no3Bonut AOHC BrpoBamKyBaTy iHHOBAIIIT Ta
3MIHIOBAaTH iX Ha OCHOBI OIIIHKU MPIOPUTETHUX
PU3UKIB y CBOIX Mporpamax, a TaKOX yCyBaTH
HOB1 HeOe3NeKku B Mipy IX BHHUKHEHHS, a He
MIPOCTO MPOAOBKYBATH BUKOHYBATH CTAaTYTHI Ta
cynoBi Manaatu 1970-x pokis. Bin Takox Hama-
rajacs MpoJIEMOHCTPYBATH MPUXUIBHICTh areH-
11ii 10 HAyKOBO OOTPYHTOBAHMX ITiIXO/TiB>’.

% Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 239.

% Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 240.

27 Roberts L. Counting on Science at EPA (1990).
Northern Illinois University Libraries: website. URL:
https://www.lib.niu.edu/1990/im901115.html (Last
accessed: 25.01.2022).
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BiHIeM €KoJIOTIYHOIO JOCSATHEHHS ajMi-
HicTpauii /[x. Byma-crapiioro, onHak, crajio
NPUUHATTS TONPABOK A0 3aKOHY IpPO YHUCTE
noBiTpst 1990 poky 3 iX iHHOBaLiIWHOIO CUCTe-
MOIO «TOpriBii Bukugamm». lleit 3akoH Bcra-
HOBHMB CYBOpI OOMEXEHHs Ha 3arajbHy KuJIb-
KICTh BUKHJIIB CIPKH Ta a30Ty 3 HAI[IOHAJIBHHUX
enekrpoctanmiii i go3BoauB AOHC BumaBaru
KBOTH, $IKl MIAIPUEMCTBA MOIJIHM BUKOPHUCTO-
BYBaTH CaMOCTiIHHO a00 TMpoJaBaTH IHIINMZ.
ExonoriuHi rpynu TpUBaluil 4yac CKENTHUYHO
CTaBUJIMCS JI0 TAKOTO «IIpaBa Ha 3a0pYyIHEHHS,
aje e BHUABHIIOCS €IMHOI0 HANyCHIIIHIIIO
MOJIITUKOI0 MIOAO €(EeKTHBHOTO Ta 3HAYHOTO
3HIDKCHHS 3a0pyaHeHHs moBiTps®”. Bimcyr-
HiCTh miATpUMKU KOHTrpecy momo J0JaTKOBHX
iHimiaTuB mpu3Beno a0 toro, mo AOHC, min
KepiBHUIITBOM B. Peiini, iHIIIIOBAJIO MTUPOKUIA
CIIEKTp MOOPOBUIBHHUX MPOTpPaM s MPOCY-
BaHHS Ta CTUMYJIIOBAHHS EKOJOTIYHUX 1HIIi-
aTUB 1 HalKpalluX MPaKTHK cepell MPOBIIHUX
KOMITaHI{, CIIOJIBalOYMCh 3pOOUTH X MpHUKiIa-
oM s iHmux.

ITopa3ka J>x. Bymia-ctapmioro Ha mpesu-
JIeHTChKUX BUOOpax B 1992 poui b. KninTony ta
no6opHuKy exosorii A. Topy, iiMOBipHO, 1€ pa3
MIJATBEPAWIIA y CBIOMOCTI TOJITHUKIB-pECIy-
OnikaHLIB Te, 10 KaHAuAaTH Bix Jlemokparny-
HOT mapTii 3aBkau OylyTh MaTH MepeBary Hal
pecnyOIiKaHIIMHU B TUTAHHSIX OXOPOHU HABKO-
JUIIHBOTO cepenoBuma. lle 3mycwio pecmy-
OJNiKaHI[IB MOJBOITH CBOIO PINIYyYiCTh 3MIHUTHU
TeMmy, nepeopMyioBaTH THUTAHHSA EKOJIOTIT
K OOTSKIMBOTO (hpeiepanbHOTO PEeryltOBaHHS

2 Clean Air Act Amendments of 1990, Pub L.
No. 101-549, 104 Stat. 2399. Govinfo.gov: web-
site.  URL:  https://www.govinfo.gov/content/pkg/
STATUTE-104/pdf/STATUTE-104-Pg2399.pdf (Last
accessed: 25.01.2022).

¥ Malakoff D. Taking the Sting Out of Acid Rain.
Science. 2010. Vol 330, No. 6006. P. 910-911.

3 Fiorino D. The New Environmental Regulation.
The MIT Press. 2006. P. 134.
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Ta B I[bOMY IpOLIECi 3aJyYUTH 3HAYHE (piHAH-
CyBaHHsA KammaHii 3 OOKy MiANPHEMCTB, SKI
MPOTUCTOSUTH MOTO TTOCUJICHHIO B €KOJIOT1UHIN
chepi’l.

b. Kuinron npusnauus romnosoro AOHC
K. Bpaynep, koTpa po3smoyaja NpPOBEIACHHS
arpecUBHOI TOJITHKU MIOAO YKOPCTKOTO HOP-
MOTBOPEHHsI 1 HOPMaTHBHO-IIPABOBOT0 3a06e3-
MEYEHHSI OXOPOHU OE3MeYyHOro ISl 30pOB A
HABKOJIMIIHBOTO cepenoBuina. Bona crana
kepiBHUKOM AOHC 3 HaljoBIIMM CTaXkeM
po6oTH B icTOpii MaHOi IHCTHUTYIIII, 3aMarOYn
mo nocaay 3 1993 mo 2001 pix*. K. Bpay-
Hep posmnoyana ycmimHy mnporpamy AOHC
3 BITHOBJICHHS 3a0pYIHEHUX «OpayH(iII0BUX
JJISTHOK 1 BMIJIO 1 YCITIIIIHO BUCTYTIAJIA 3a ITOCH-
JeHHs QenepanbHUX CTaHAAPTIB SKOCTI MOBI-
Tpsi TPONIOC(EPHOTO 030HY Ta BUKHU/IIB TBEPIAUX
YaCTUHOK, & TAKOXK THUX, SKI CIIPUYUHSIIN JIETKI
BaHTAXXIBKH 1 CIOPTUBHI TPAHCTIOPTHI 3ac00m™.
3a pi3HUMHM OILIHKAMH, KIJTbKICTh «OpayH]inmgo-
Bux» 3emenb B CIIIA komuBaerbes Big 400000
10 moHaj Minwiiona’. i arpecusHa mosumis
I0JI0 JOTPUMAHHS 3aKOHY MPO YHUCTE MOBITPSA
3Mycuiia 6arato ramxy3edl MpOMHUCIOBOCTI ITijI-
tpumatu k. byma-monommoro Ha BuOOpax
y 2000 poui 3amicte A. Topa Ta noGiroBatu

3! Andrews R.N.L. The EPA at 40: An Historical
Perspective. Duke Environmental Law & Policy Forum.
2011. Vol. 21, Ne 2. P. 243-244.

32 Biography of Carol M. Browner. Environmental
Protection Agency: website. URL: https://archive.epa.
gov/epa/aboutepa/biography-carol-m-browner.html
(Last accessed: 25.01.2022).

3 Cushman J. On Clean Air, Environmental Chief
Fought Doggedly, and Won (July 5, 1997). The New
York Times: website. URL: https://www.nytimes.
com/1997/07/05/us/on-clean-air-environmental-
chief-fought-doggedly-and-won.html (Last accessed:
25.01.2022).

3* Smollin L. and Lubitow A. Environmental Jus-
tice and Interventions to Prevent Environmental Injus-
tice in the United States. Encyclopedia of Environmen-
tal Health. 2019. P. 561-568.
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OUTBII arpecuBHi IHIIIATHBH pecITyOIiKaHIIIB
st crpumyBanis AOHC?.

[Ipesunentcbki BuOopu 2000 poky YiTKO TifI-
TBEPAWIIM, IO 3aXHUCT HABKOJMIIHBOTO CEpesio-
BHUIIA € NAPTIHAM NUTaHHsAM, Ko A. Top 3a3HaB
nopasku Bif J[x. Byia-monomioro, sKoro cuiibHO
i TPUMYBAJTH TIPOMHUCIIOBLIL, SIKI OOpOITHCS 3 arpe-
CHBHOKO DETyIISITOPHOIO Ta IPABO3aCTOCOBHOIO
nomitikoro AOHC b. Kiinrona. Ha mocay ronosu
AOHC 6yna npmsnavena K. Bitmen, momipkoBaHuii
pecmyOrnikancbkuii ryoepHarop Heto-/[xepci. Bona
MilIa y BIZICTaBKY MPOTSITOM JIBOX POKIB MICIIs TOTO,
sik Binmuid 1iM HeOTHOPa30BO MiZPUBAB il TiSUTEHICTB.
besnocepe1HpOr0 MPUYMHOKO 1i BiZICTABKH, SIK BOHA
I1ITBEp/AMIIa B MI3HIIIOMY 1HTEPB 10, OyJia BKa3iBKa
Birie-nipesusienTa JI. YeitHi GakTudHO 3BUTBHUTH
CTapl BYTUIbHI EJICKTPOCTAHINI Bl HOBUX BHUMOT
New Source Review (mam - NSR) 3akony mpo
YUCTe TMOBITPS, IO 3000B’SI3yBajl MPOMHUCIIOBI
00’€KTH BCTAHOBITIOBATH Cy4acHE OONaHaAHHS IS
KOHTPOJTIO 3a 3a0pyIHCHHIM,

Hactynmaum  anminictparopom AOHC  craB
M. JliBitT, KOmuiHii ry6epHarop mrary FOra. Ilin
yac 1oro nepeOyBaHHs Ha 111 TT0Ca/Il areHIis TOCH-
JIMJTa CBOT CTaHIAPTH MO0 O30HY Ta IHIIUX 3a0py/I-
HIOBaYiB MOBITPS 1, 30KpeMa, 3arpoBajiiiia OUIbII
YKOPCTKI CTaHJAPTH IOJAO0 BHKHIIB, SIKI 3IIIHCHIO-
I0Th aBTOMOOLTI Ha AU3EITbHOMY TMAJUBI, III0 CTAJIO
BENIMKUM HOBHUM KpPOKOM Yy OOpoThOi 13 3a0pym-
HEHHsM TOBITPst®’. J[0 TOro sk OyI1o 3ampoBaKEHO

35 Barcott B. Changing All the Rules, Apr. 4, 2004.
The New York Times Magazine: website. URL: https://
www.nytimes.com/2004/04/04/magazine/changing-all-
the-rules.html (Last accessed: 25.01.2022).

36 Becker J. & Gellman B. Leaving No Tracks,
June 27, 2007. Washington Post: website. URL: http://
voices.washingtonpost.com/cheney/chapters/leaving
no_tracks/ (Last accessed: 25.01.2022).

37 Janofsky M. New EPA Rules to Cut Diesel
Soot / Regulations for Non-road Vehicles Require
Cleaner Fuel, Slashing Emissions by 90%, May 11,
2004. San Francisco Chronicle: website. URL: https://
www.valleyair.org/recent news/News Clippings/2004/
news%205-11-04.pdf (Last accessed: 25.01.2022).
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JIeKiJTbKa HOBUX TIPaBUJT PETYITIOBAHHS BUKHIIIB, SIKI
OyM 3 4yacoM BiZIMIHEHI PIIICHHSAMHM CY/IB, HAIIPU-
ki1aj, [IpaBrsio grctoro Bia pryTi nositps>s. AOHC
TAKOXK 3alPOBA/IMIIA TIPOTpaMy OYHMILICHHS 3a0py/i-
HEeHUX «OpayH(}UIIB» 1 aKTUBI3yBajga Mporpamy
JOOpOBUTEHOI  cepTrdikalii eHeproe)eKTUBHOCTI
«Energy Star». Ile cmimpaa nporpama AOHC Tta
MiHicTepcTBa €HEpPreTHKH, SIKa Mae JONOMaratu
CMOXKMBa4YaM, IMIIPHEMCTBAM 1 TMPOMHUCIOBOCTI
320113 IUTH TPOILI Ta 3aXUCTUTH HABKOJIMIIIHE Cepe-
JIOBHIIIE IIUIIXOM BIPOBA/DKEHHS €Heproe(eKTun-
HHX MPOIYKTIB 1 METOMIB poOOTH’.

3 IHIIKMX Ba)XJIMBUX IuUTaHb, ogHak, AOHC
MiAMOpPSIKOBYBaiacs BKasziBKam binoro momy,
BUCTYIAIOYU MPOTH >KOPCTKOTO EKOJOTIYHOTO
pETyIIIOBaHHs, OCOONMBO B Traiy3i BHIOOYTKY
TOPIOYHMX KOPUCHUX KOTIAIHH Ta IX BUKOPUCTaHHS.
[Tix kepiBHUIITBOM Bine-nipe3uaenta /1. Yeitni ta
MinicTepcTBa BHYTPILIHIX CIPaB, aIMiHICTpAIIis
JIx. Bymia-monomoro mpoBoauia arpecUBHY
MOJIITUKY HPUCKOPEHOTO Ji3UHTY HadTH Ta rasy
Ha JIEpPKaBHUX 3€MJISIX, a TaKOX 3a0XouyBajia
HOBI 1HBECTHIIT Y BHJOOYTOK Ta BUKOPHUCTAHHS
Byrunist. Y 2002 poui AOHC onpumtonnuna gyxe
CyllepeuwIrBe HOBE TiayMaueHHs npaBuin NSR,
sIKe, TI0 CYTi, Ha3aBX 1 3BUILHSJIO O CTapuUXx Mpo-
MUCJIOBHX 3a0py/IHIOBadiB MOBITPS BiJ HEOOXis-
HOCTI MEPEeXOIUTH 10 CYYaCHUX CTaHIapTiB, ajie
BOHO OyJI0 CKaCOBaHO PIllICHHSIMH CY/TiB*.

CrocoBHo 3minn kmmary, JIk. Bym-mo-
nomumii 3asBuB mpo BigmoBy CIIIA Bix ydacri
B MDKHApPOJHUX MEPEroBopax 00 3MIHH KJIiMaTy
1 3HEBXJIIMBO TIOCTABUBCS IO TOJIOBHOI HAyKOBOI
nornosini AOHC nipo 3miHy KiiMary, BU3HAUMBIIH i

3 New Jersey v. E.P.A, 517 F.3d 574 (D.C. Cir.
2008). Casetext.com: website. URL: https://casetext.
com/case/new-jersey-v-epa(Lastaccessed: 25.01.2022).

3 Energy Star. Energy Star: website. URL: https://
www.energystar.gov/about/origins _mission/energy
star_ numbers%20 (Last accessed: 25.01.2022).

40 Graham J. Bush on the Home Front: Domes-
tic Policy Triumphs and Setbacks. Indiana University
Press. 2010P. 201-204.
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SIK «I1I€ OJIMH 3BIT, OITyOJTIKOBaHH# OrOpOKparieron’!.
Bymu Takok (akTu KOpUTyBaHHS JTAHHMX, HAIPH-
KJIaJ1, pO3/ILT TPO 3MiHY KJIIMary HayKOBOTO 3BITY
AOHC npo naBkomuiHe cepenosuie 2003 poky
OyB CWJIBHO BiJpearoBaHUi KOJMIIHIM Traiys3e-
BHUM JIOOICTOM y BUKOHABIOMY O(iCi*’, B KIHIIEBOMY
MiJICYMKY, 1Ie TIpu3Beno o Toro, mo K. Birmen
B3araji He MOrojusacs omyOIiKyBaTi HOro y momi-
THYHO Bimpenarosaniii (opmi®. Beaxkaerses, 1110
Oararo iHmmx 3BiTiB AOHC Takox Oynmu miyiaHi
nonitiaHOMy penarysannio®. Kpim mporo, AOHC
BHUJIaJIa DIillIEHHs, B SIKOMY CTBEpIDKYBAJIOCS, IIO
arcHIls HAaBITh HE Ma€ FOPUIMIHUX TIOBHOBAKEHb
PEryIIOBaTH BUKHU/IM MAPHUKOBUX T'a3iB BIAMOBIIHO
10 3aKOHY PO YHCTE TIOBITPSI, JaHE TTyMadeHHS
HOpM (heIepalbHOTO 3aKOHOJABCTBA OyyIo Mi3HiIIe
BU3HAHO HE3aKOHHUM CY/IaMH, HATIPUKJIAT, PIIICHHST
Massachusetts v. EPA 2007 poky*.

BucHoBku
Hocnimkytoun pors AOHC B ekonoriuHiit

nomituui CIIA MoXHa NPUATH 10 BUCHOBKY,
0 JaHa IHCTUTYIIS € OO0 ’€KTOM TMOCTIHHOI

I De Vries L. Bush Disses Global Warming Report,
June 4, 2002. CBS News: website. URL: https://www.
cbsnews.com/news/bush-disses-global-warming-re-
port/ (Last accessed: 25.01.2022).

#2 Roberts J. White House Guts Global Warm-
ing Study, June 19, 2003. CBS News: website. URL:
https://www.cbsnews.com/news/w-house-guts-global-
warming-study/ (Last accessed: 25.01.2022).

4 Andrews R.N.L. Managing the Environment,
Managing Ourselves: A History of American Environ-
mental Policy Second Edition. Yale University Press.
2006/P. 381.

# Scientific Integrity in Policy Making Investiga-
tion of the Bush administration's abuse of science, Jul
13, 2008. The Union of Concerned Scientists: website.
URL: https://www.ucsusa.org/resources/scientific-in-
tegrity-policy-making-0 (Last accessed: 25.01.2022).

# Massachusetts v. EPA, 549 U.S. 497 (2007).
Supreme.justia.com: website. URL: https://supreme.
justia.com/cases/federal/us/549/497/ (Last accessed:
25.01.2022).
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NapTiHHO-TIOMITHYHOT OOPOTHOM B EKOJIOTIYHIH
coepi. [Ipsme mianopsaKyBaHHS JaHO! 1HCTH-
tymii npe3uaenty CIHIA cTBoproe meBHI mepe-
IIKOJIM Ha IUISXY /10 BU3HAHHS 32 HEIO CTaTyCy
MIHICTEpPCTBA, OCKUIBKH 11€ MPHU3BEE 10 HOBOIO
MepPEPO3NOITY TOBHOBAKEHb, IO € OOJIOUNM
MUTAHHAM JJIs1 aMEPUKAHCBKOI CHCTEMH Jep-
KABHOTO YIPABIIHHS, Ta MOXIIHUBOCTI IpOBe-
JIEHHS BJIACHOI €KOJIOTTYHOI MOMITHKU HE3aIekK-
HOi BiJ BIUIMBY (enepanbHOro ypsiny. OpHak
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NPUHIIAIIOBA TIO3UIliST KEPIBHUITBA areHIIii
nokasaja, 10 BOHA 3/1aTHA YNUHUTH TIEBHUM OTIp
HOJITULI, Ky HaB’sI3y€ il aMiHICTpaLis Ipe3u-
JICHTa, 3 METOI0 pedOpMYBaHHS EKOJIOTIYHOIO
3aKOHOAABCTBA. [IpoTAroM HecATUIITH Npak-
tuku AOHC 3Moriia CTBOPUTH CUCTEMY METO/IIB
Ta Croco0iB BEACHHS €KOJIOTIYHOI MOJIITHKH, K
MpaBUJIO, 3alpOBa/DKYIOUM 1HHOBAIIMHI M-
XOJIH, 10 ¥ BiAOOpa3miIocss Ha MOKPAIICHI eKO-

JOTi4HOI cUTyalii B KpaiHi.
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Hermann Daubenspeck and Relational Technology:
Expert Style and Basic Norms

Stepeniuk Oleh
Post-graduate student, Department of Theory of Law and Human Rights,
Yuriy Fedkovych Chernivtsi National University, Ukraine

The article under studies deals with one of the aspects of material-legal emancipation of the expert
(and judicial) styles of legal case processing in the framework of complex relational technology. The
above aspect has been considered in the article on the basis of Hermann Daubenspeck’s (1831 —-1915)
work “Referat, Votum und Urtheil: eine Anleitung fiir praktische Juristen im Vorbereitungsdienst”,
the publication of which is continued by subsequent editors till now.

The article outlines that firstly, the relational technology is regarded as a complex one
because it contains both material and procedural-legal issues, the procedural ones inconsiderably
prevailing. In modern German educational practice, the material-legal constituent of the relational
technology has been emancipated (presumably during the last century and a half, which almost
coincides in time with the publication and subsequent editions of the above-mentioned work by
H. Daubenspeck) and is used independently (without taking into account the procedural issues)
in the form of the expert and judicial styles of legal case processing. Later, the corresponding
material-legal aspects are used in the course of preparing the relations.

Secondly, the expert style of legal case processing is an effective way of the educational
legal analysis, which lies in a written search for the appropriate solution, in accordance with
a certain scheme. The latter scheme succeeds the one that was the basis of the legal analysis
within the framework of historical (from about 1500 to the middle of the XIX century) relational
technology. This style is of a hypothetic nature and consists in a step-by-step analysis of the so
called basic norms.

Thirdly, the basic norms are the ones that either substantiate or deny the requirements in
the claim for award. There exist three principal types of norms: the norms that substantiate the
claims; the norms that completely deny the claims; the norms that relatively deny the claims.

Fourthly, the basic norms and the expert style correlate in the following manner: after
articulating the hypothesis of the preferable legal consequence, the legal analysis (search) is
carried out in the above sequence, i.e.: first positive and then negative conditions, when it comes
to negative conditions: first absolute and then relative conditions.

In conclusion, the article points out that the basic norms are the nucleus of the expert style of
legal case processing.

I'epman /layOeHumnex i pesiniiiHA TeXHiKA: eKCIIEPTHUH CTUIb | OCHOBHI HOPMU

Cmenenwk Onez I puzoposuu
acnipanm Kageopu meopii npasa ma npag 100UHU
Yepniseyvkoeo HayionaivHo2o yrisepcumemy imeni IOpis @edvkosuua, Yxpaina
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Beryn

[TpaBoBa KynbTypa 3Ha€ GEHOMEHH, IKUMHU
MO’Ke MOXBAJIUTHUCS TUIBKH O/1HA KpaiHa. [loOpe
Bizomuil B HiMeuunHi eKcriepTHUM CTHIIb OTIpa-
IIOBaHHS MPABOBOI CIIpaBu (Haji: eKCTIIEPTHHMA
ctuib, HiM. QGutachtenstil — Homy mpotucro-
iTh Tak 3BaHUMN CYHAOBHI CTHJIb (OIpaIlOBAHHS
npaBoBoi cipasu), HiM. Urteilsstil) Binmosigae
TaKil XapakTepuCTHlll, 10 HE MOXE HE BUKJIU-
KaTH 3aI[lKaBJIEHICTh Y 1HO3E€MHUX, B T.4U. YKpa-
fHCBKUX OpUCTIB. EKCHepTHUH CTHIIB TICHO
OB’ sI3aHUH 3 PO3BUTKOM PEISIIHHOI TEXHIKH,
CTaHJapTHUM TIOCIOHMKOM 3 SIKOi € po3moyare
B 1884 pomui I'epmanom [lay6enmmexom (1831 —
1915) Bunanns kauru «Pedepar, BoTym 1 npu-
CyI: KEpIBHHITBO ISl OPUCTIB-IIPAKTHKAH-
TIB Ha CTaXyBaHHI», sKE TPOIOBKYETHCS
HACTYITHUMHU PeAakTopaMu o ieit gac’. Ipo ii
BUJIaHHS JMB. 1liKaBy roBinelny crarrio JI. T'yc-
ceka «Jlo pensamii 1 parioHaTBbHOCTI CYITiB-
ChKOTO piteHHs. 125 pokiB (sc. mpaii) layoen-
nimneka-3arrenpmaxepa: JlomoBias, eKCIepTHUN
BUCHOBOK 1 ipucym» (2010)°.

‘B cyuacHiit YkpaiHi DOCHIIKEHHS OO
nuTaHHs Oyimo posmodyaro P.A. MaiigaHukom?

! Daubenspeck H. Referat, Votum und Urtheil:
eine Anleitung fiir praktische Juristen im Vorberei-
tungsdienst. Berlin: Vahlen, 1884. VIII, 146 S.

2 Schuschke W. Zivilrechtliche Arbeitstechnik im
Assessorexamen: Bericht, Votum, Urteil, Aktenvortrag.
35. Aufl., Miinchen: Vahlen, 2013. XXII, 492 S.

3 Gusseck L. Zu Relation und Rationalitét rich-
terlichen Entscheidens 125 Jahre Daubenspeck-Sat-
telmacher: Bericht, Gutachten und Urteil // Festschrift
fiir Ulrich Spellenberg: Zum 70. Geburtstag. Miinchen,
2010. S. 83-98.

* Windscheid B. Die Actio des romischen Civil-
rechts, vom Standpunkte des heutigen Rechts. Diissel-
dorf: Buddeus, 1856. 1V, 238 S.

5 Maiinanuk P.A. MeToarka BUPIiLIEHHS FOPHIHY-
HOTO Ka3ycy B MpuBaTHoMYy IpaBi Himeuunnu ta Ykpa-
iau // Haykosi 3amuckun HaYKMA. HOpuandni Haykw.
2014. T. 155. C. 52-58.
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i B.B. TpyTtHem®, mpopoBKeHe TIpyIO MOJIO-
mux uepHiBerbkux BueHuX (A.I. IlaBmiok (Bifg-
BeZIcHHsI (= aOCONIOTHE 3amepeueHHs) SK OIUH
13 BumiB ocHoBHUX HOpM), O.B. Hacraciituyk
(OCHOBHI HOPMH 3 TIOTVISIAY FOPHUCTIPYACHITIT OITi-
Hok K. Jlapenna), B.I'. CaBuyk (HOpMu 117151 BUPI-
menHs: €. Epnixa sax ocHoBHI HOpmHu)). [Ipote
BCI IIi IOCTIKEHHST 00’ €IHY€E Te, 10 BOHU PO3-
[JISI1AI0Th €KCIIEPTHUN CTHIIb 1 OCHOBHI HOPMH
1032 paMKaMH pelsiliiiHoi TexHiku. Tomy moen-
HaHHS TPHOX OCTAHHIX ACMEKTIB € BIAKPUTUM
MUTAHHSM.

B HimeuuuHi pensuiiiHa TeXHIKa, eKCIEpPT-
HUI CTHJIb 1 OCHOBHI HOPMH € MPOOIEMOI0, sKa
npuBepHYyIa 10 cebe OCOONMBY yBary TaKHX
aBropiB, sk: [. Jay6enmmek, II. 3arrens-
maxep, B. Illymke, ®. Paniepi, Xp. ®Pimep,
K.-®. Illryken6epr, b. Binmmaiin, . Illamm,
P. unmeniyc, 1. Menikyc, JI. I'yccek Ta iH., Ha
mpati 1 11ei akux Mu OyzeMo (1) 1aji Takox CIH-
parucsi.

Mera

Memoro crarri € BU3HAYEHHS CHIBBif-
HOIIIEHHSI EKCIIEPTHOTO CTHJIIO 1 TaK 3BaHHUX
OCHOBHHX TPAaBOBUX HOPM B KOHTEKCTI peJIsiliii-
HOT TexHiku. OCHOBHI Memoou TOCHIHUKEHHS —
MOPIBHSHHSA 1 KJTacu(iKaris.

J1s 1OCSATHEHHSI IOCTABIIEHOT METH B CTaTTI
po3mIsialoThesd  4OTHpU TUTaHHS: (1) dYomy
pesiiifHa TeXHIKa BBaXA€ThCS KOMILIEKCHOTO,
(2) mo Take ekCrnepTHUW CTUib, (3) MmO Take
OCHOBHI IPaBOB1 HOPMH 1 (4) 5K, BIaCHE KaXKy4H,
OCHOBHI HOPMU CIIBBIJHOCSITHCS 3 €KCIIEPTHUM
CTHJIEM.

¢ Hampuknaa, Tpyrens B.B. TlpaBixkuuit ckian
Ta MPUHIKI MarepianpHOi ekcreptusu // dimocodis
mpasa i 3aranbHa Teopis npasa. 2012. Ne 2. C. 277-287.
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OcHOBHA YyacTHHA

1. Pensuiiina Texnika’, TOOTO MHCTE-
ITBO CKJIQJaHHS PEJNAIii, — pEeJAII€I0 Ha3u-
BalOTh abo Tak 3BaHuil pedepar (P. Paniepi®,
K.-®. lItykenbepr’), abo noenHanus pedepary
i Boryma (I Jay6enmnex™, B. Hlymke'), abo
MOETHAHHS TPHOX €JIEMEHTIB: pedepaty, BoTyma
i mpucyny (E. IlInaiinep'?); MOXKIHMBHM € i OTO-
TOXHEHHSI BOTyMa (B WI.C.) 1 pessLli, SKOro MU
nam i Oymemo gorpumyBatucs, — B HimequnHi
BiJloMa MpUHAWMHI Bxke Oub, Hixk 500 pokis'?.
Tak, ®. Paniepi, mpoBiIHUN AOCTITHUK
PENSILIIHOT TEXHIKH, CTBEPIKYE, 1m0 «[loHATTS
<pelisillifiHa TEXHIKa) O3Hayae NpaBuiia 10710
moOyIoBU 1 3MICTYy akmogoi pensayii 1 MOXe
BBAKATHCSI METOIWYHO/CUCTEMATUYHUM JOMO-
MDKHMM 3acO00M JUIsl TiJATOTOBKH KOJIETiahb-
HO-CYIOBOTO pillieHHS. SIK MUCEMOBUI BUKIIA
BOHA CTOCYETHCSI ONPALIIOBAHHS IPEIMETHOTO
1 TpaBOBOrO CTaHy CyAOBOi cmpaBH, TOOTO
ONucy OOCTaBMH cHpaBu (00nogios cnpasu
(Sachbericht) (= pedepar. — O.C.)), mpaBoBoi

7 Ranieri F. Relationstechnik // Ueding G. Histori-
sches Worterbuch der Rhetorik, Bd. 7: Pos-Rhet. Tiibin-
gen: Max Niemeyer, 2005. Sp. 1157-1161; Fischer
Ch. Relationstechnik // Fischer Ch. Topoi verdeckter
Rechtsfortbildungen im Zivilrecht. Tiibingen: Mohr
Siebeck, 2007. S. 347-388.

8 Ebenda, Sp. 1157.

® Stuckenberg C.-F. Der juristische Gutachtenstil
als cartesische Methode // Georg Freund et. al. (Hrsg.):
Grundlagen und Dogmatik des gesamten Strafrechtssy-
stems. FS fiir W. Frisch. Duncker & Humblot, Berlin,
2013. S.169.

0 Daubenspeck H. Referat, Votum und Urteil: eine
Anleitung flir praktische Juristen im Vorbereitungs-
dienst. 9. Aufl. Berlin: Vahlen, 1905. S. 2.

1 Schuschke W. Zivilrechtliche Arbeitstechnik ..., S. 1.

12 Schneider E. Ein Schema zum Aufbau der
Relationn // JuristenZeitung, 19. Jahrg., Nr. 23/24 (11.
Dezember 1964), S. 757.

13 Ranieri F. Relationstechnik, Sp. 1157.
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OWIHKU (excnepmuuii eucrosox (Gutachten)),
a TakoX mpono3utii pimeHHs (gomym (Votum))
(To6TO0 BOTYMYy B 1I.C., AuB. HmWxk4e. — O.C.).
Lls poGoua TexHiKa MO-O0COOIMBOMY NPHUCYTHS
B HIMENbKIH CyHOBii 1 HaBYaNbHINA Tpaauiii.
Bona KJIOHUTBCS [0 TepefdaHHs HU3KH MOB-
HUX 1 CHHTaKCUYHUX TMPaBHI I OPOPMIICHHS
MUCbMOBUX (POPMYJIIOBaHb MipKyBaHb, sIKI BUKO-
PHCTOBYIOTBCS JUISL BIIOPSIIKOBAHOTO FOPHIIHY-
HOTO OOTOBOPEHHSI CIPABU 1 MOBUHHI BECTU JI0
IpOMo3HuIlii po3B’si3aHHss» 4. BoTyM mpu mpomy
JOKJIaJTHIIIE MOSICHIOETHCS TaK:

«Votum. TyT MaroTh Ha yBa3i MPaBOBI €KC-
HEepPTHI BUCHOBKH I10/10 MOPYIIEHUX CTOPOHAMHU
MPaBOBUX NUTaHb. Takox TyT moOynoBa OpH-
JTUYHUX OOTOBOPEHb JOTPHUMYETHCS CYBOPHUX
MPaBUIL

a) Substantia actionis. TyT BUpa3HO BHSIB-
JSETHCSI AKI[IOHHONPABOBUN CIOCIO MUCICHHS
IOPUCTIB 13 3arajbHOIMPABOBOI EMOXH; Xapak-
TEPHO 3alUTYIOTh HacamIiepes He MpPo HOPMY,
3aCTOCOBHY JIO CIIPaBH, a TPO MiACTaBYy MO30BY,
gKa MOXKE MiJATPUMATH JIOMaraHHs T[O3MBavya
(quae sit actio). ...  Take aKI[IOHHOIIPAaBOBE
MUCIICHHSI 3MYyIIy€e A0 KBajidikamii mpaBoBOi
cipasu 1 1o cTporoi cyocymuii. Lle xapakrepu-
3y€ Croci0 MUCICHHS KOHTHHEHTATbHOEBPOTICH-
CHKHX IOPHCTIB JI0 CHOTOJIHI.

b) An probata. Tyt nepeBipsieTbesi, 30KpemMa,
T€, YU JIOBEJCHI HaBelEHI Mo3uBadeM (akTu 1,
OT)Xe, UM OOTPYHTOBAHI TBEP/UKEHHS MO3UBAYA. ...

c) An elisa. SIxmo TBepIKEHHs MO3MBaya
JIOBE/ICHI, TO HEOOX1THO JOKJIAJHO 3YMUHUTUCS
HAa apryMeHTax 3axUCTy BIIMOBiga4a i HoOro
Jokazax. 30Kpema, TYyT MOTPIOHO MepeBipUTH,
YH 3asBIISTIOTHCS, HE3BAKAIOUHW Ha YCITIIIHE JJ0Be-
JeHHs 3 OOKy T03MBaua, 3alepeueHHs BiAMOBi-
JaueM, siki pO3BiIOIOTh TBEP/KEHHS MO3UBAYa.
Pessamis

d) Ilponosuyis  piwenns.

1 BOTyM MOBHMHHI 3aBEPIIYBATHCS MPOIO3HIII€I0

14 Ebenda.
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pedepeHToM moa0 BUpimieHHs. ToMy 10 IbOTo
HAJIeXKUTh TEHOp (pEe30JIIOTUBHA 4YacTHHA,
Tenor. — O.C.) 3anmporoOHOBAaHOTO pPIIIEHHS,
pa3oMm 3 yciMa popMaIbHOCTSIMU, MPOTE, SIK TOJI
OyI10 3BHYHO, 0€3 OOTPYHTYBaHHS) .

VY3aranpHUTH CTPYKTYpY peisiii-BOTyMa
MOXXHAa HACTYITHUM YHHOM: TIepIIa 1 TpeTs
YacTUHA, TOOTO a 1 ¢, MatOTh KOMITJIEKCHUH — ITPO-
1ecyajabHO- 1 MarepiajabHO-TIPABOBHMA — Xapak-
TEp, [0 MOSCHIOETHCS TUM, 1110 pesiiis B Himeu-
yyHi Oyna CyMyTHHUIEI pelenilii pUMCHKOTO
npaBa (usus modernus Pandectarum), a pum-
ChKE TIPABO, SIK IMOKaxe y cBii yac b. Binmaiin
(1856 pik) (amB. mani), BKE IMILTIIIUTHO MICTUTh
MaTepiajbHy (= mpaBik, a00 3arajbHa BUMOTa)
1 mpoliecyabHy (= I1030B) CKJIJIOBY.

I". JlayOeHImeKk HEMOB PE3IOMY€ BHUKIIAJICHE
BUINIE HACTYITHUM YMHOM: B paMKax peJsIidHOL
TEXHIKHU FOPHIMYHE TUTAHHS TOTPIOHO PO3IIsIIaTH
tak: I. actio, an sit fundata, an sit probata, an sit
exceptione elisa; II. exceptio, an sit fundata, an sit
probata, an sit replica elisa; I1I. replica i Tak mami'®,
TOOTO MO30B 4M BUHHK (= 4M (pyHHOBaHMH), UM
JoBeicHUH (pakTaMu, YM HEMa€ 3arepedeHb 1 Tak
JaJTi TaK caMo IIO0 €KCIIETIIIii, PETUTIK TOIIIO.

Bce 11e 103BOIIsI€ TOBOPUTH, 1O peslliiiHa
TEXHIKa BBAKAETHCS KOMILICKCHOIO TOMY, IO
B HIl 3HAXOJATh Miclle SK MarepiajbHO-, TaK
W mpolecyaabHO-IPABOBI MUTAHHS, 3 IMEBHOIO
IIEpEBArol0 MpoLEeCyalbHUX NUTaHb. B cyyac-
Hil HIMEIbKil HaBYATbHIN MPAKTHUIIl MaTepiaib-
HO-TIPAaBOBA CKJIJI0BA PEJISIIMHOT TEXHIKH eMaH-
CUITyBaJlacsi 1 BHUKOPHUCTOBYETHCSI CaMOCTINHO,
TOOTO 3 BUHECEHHSM 32 TYXKKH MPOLECyalIbHUX
MUTaHb, y (hopmi ekcrepTHOro (Ta, i3 3acrepe-
KEHHSIMH, CyZIOBOTO) CTHJIIO OIPAIFOBAHHS TIpa-
BOBOi crnpaBu. [li3Hime BiAMOBiAHI Marepialib-
HO-TIPaBOBI aCIEKTH BHKOPUCTOBYIOTHCS TIPH
IIITOTOBIII PEIISIIN K TAKHX.

15 Ebenda, Sp. 1159.
16 Daubenspeck H. Referat ..., 1905, S. 92.
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2. Ilpo pensuiiiHy TEXHIKY 1 €KCHEepTHHA
ctiib K.-®. lltykenbepr, mpoBigHuii gocmii-
HUK iCTOpii EKCHNEepPTHOrO CTHWII0, TOBOPHUTH
take: «CBO€ TOXOMKEHHS 111 opma ekcrepT-
HOTO BHCHOBKY, CXO)K€, Ma€ B PENALIAHINA Tex-
Hill koymmmHIX Pedixcrepixri, Paiitxckammep-
repixra 1 Peitxcrodppara (Reichskammergericht
und Reichshofrat), sxka Moxe BBakaTwcs more-
PEIHUIIEIO PEIAINHOT TEXHIKH, IO II€ ChOTOIHI
BUBYAETHCSA, X0Ua 1 WTy4d Ha CIaj, Ha FOPUINY-
HI{ TArOTOBYIHM MPAKTHIII. Nnerses TIPO SIK MPO-
CTUH, Tak 1 JOIUIBHUM OpTaHi3aliiHUA 3aXija
JUIS TIOAUTY Tpali B KOJETialbHO YKOMILUIEKTO-
BaHUX OpraHax, siki BUHOCATh BHUPOKH: CIIpaBa,
sKa BHUPIMIYETHCS B KOJET1i, TOTYETbCS OJIHUM
abo 1BOMa JI0ToBiAa4aMu (pedepeHTaMu) i mpo-
MOHYETHCS IHIIMM TakK, 1100 BOHM OyJW 31aTHI
YXBAJIUTH OO IIBOTO OOTPYHTOBAHE PIllICHHS.
s mpusnauena ans koner nomosinb (Bericht)
(pensttis) TOTpUMYyBaJIacs IEBHOT CXEMH, B AKIH
noTpiOHO OyJI0 BUKJIAaTH PEIeBaHTHI MUTAHHS.
CKJIaOBOI0 YAaCTHUHOK IMX PENSIii 3aBKIu
Oyma — odopmieHa 3a MpaBWJIAMHU KJIACHUYHOI
PUTOPUKH — JOTOBIOL CIpaBu (species facti)
3 1CTOpIi€I0 TPOIECY 1 BUTATOM 13 JIOKyMEHTIB,
€KCIIEpTHUI BUCHOBOK, SIKMI BeJle A0 IPOIO3H-
il pileHHs 1 sKkuid OyB CTPYKTYpOBaHHUH aKIli-
OHHOIOPUIMYHO, OTKE, 3alIUTYBaB MPO MO30BHI
BUMOTH, PO KOHKIONEHTHICTH (Schliissigkeit),
JOBEJICHHS 1 3amepeueHHst (quae sit actio? an
sit fundata? an sit probata? an sit exceptione
elisa?), — Maibke 1O ChHOTOJHI BiJioMa TOCII-
noBHICTb. OOMEXEHHSI PO3B’s3aHHSIM, HEOOX1I-
HUM JUIS pO3B’SI3aHHS OKPEMOT CIIPaBH, € TAKOXK
YK€ TOJl BUCYHYTOIO MPAKTUYHOIO MOTPedOoIo,
OCKUIBKM METa peJislii rmossiraja B TOMY, 1100
1030aBUTH PEIITY YJICHIB KOJIETi] YUTaHHS 4acTo
HaJ3BUYaHO 00’€MHMX aKTIiB 1, OT)Ke, 3a0Ila-
JATH 4ac. ...
cyBopimia
cyuacHa ¢Gopma pensimii 1 130JbOBaHHUN €KC-

Te, xomu  BukapOyBayacs

NEpPTHUN BUCHOBOK BIOKPEMUBCS BiJ HEl AJs
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YHIBEPCHUTETCHKOTO BUKOPUCTAHHS, €, IK MOXKHA
0a4unTH, MaJIO JOCIIKEHUM. ... 3aBISKU MPaK-
THUIIl HaBYaHHS 1 KOPECTIOHIIYIOUii JHIaK-
THUYHINA JIiTeparypi — TepeBakHO 3aCHOBaHii
Hay6enmmexkom B 1884 powi 1 nmpopoBkeHii
3arTenpMaxepoM Ta IHIIUMH JI0 ChOTO/IHI CTaH-
JapTHIM HACTAHOBYIM KHM31 — pesliiHa Tex-
HiKa Mpuiiia, MadyTh, B Apyrii momouHi XIX
CTOJIITTSI B OCHOBHOMY 70 CBO€i IIle CHOTOMHI
YUHHOI ()OPMHU, OCKUIBKH XapaKTep persiii 3mi-
HIOETbCS. TAKOXK 3aBJAKH ABTOPUTETHUM HUHI
konuikamismM» (HaBeAEHI aBTOPOM IOCHUIIAHHS
JIVB. B OpUTiHATI)»'7.

V3araJlbHEHO MOXHa IOKHM IO CKa3aTH,
10 EKCIEePTHUIM CTWIb OIpallOBaHHS Ipa-
BOBOI CIIpaBU — II€¢ CMOCI0 HaBYAIBHOTO Mpa-
BOBOTO aHali3y, fAKHI mepexyciM mojsrae
B IIUCBMOBOMY HOW{YKY IPAaBUWJIBHOIO IIPaBO-
BOTO DIIIEHHS 32 TMEBHOIO CXEMOI0, fKa CTajia
HACTYITHULCIO CXEMHM, 3a KO 3[1HCHIOBABCS
MpaBOBUI aHai3 B paMKaX 1CTOPUYHOI (3 HpH-
omuszao 1500 p. mo cepenman XIX ct.) pens-
uiiHoi TexHiku. Lleil cTuiIb Mae rinoTeTU4YHy
MIPUPOAY, 1 OJIATAE B IOKPOKOBOMY aHasli31 TaK
3BaHMX OCHOBHUX HOPM.

3. Inest OCHOBHUX HOPM TICHO ITOB’s13aHa HE
TUIBKHU 3 PEJIAIIIHOI0 TEXHIKOIO, aje W 3 Mmoi-
JIOM (peLuIIOBaHOIO PUMCBHKOI0) IIpaBa Ha Mare-
plajibHe Ta mpolecyajbHe, sIKuil OyB po3moua-
tuit B XIV mocrrnocaropamu'®, a B Himeuuusi
3aBepIIeHU TiUTbkK B 1856 porti, koau BUHIILIA
y cBiT MoHorpadis b. Bingmaiina «Axuio pum-
CHKOT'0 LIUBIJILHOI'O MpaBa, 3 MONIAAY Cy4acHOIO
IpaBa», JICNTMOTUBOM $KOI CTaja JyMKa, LIO0
BK€ pUMCBHKHI TI030B (aKI[io, actio) MiCTUTh, 200
MPUHANMHI MIT OM MICTUTH, MaTepiajbHy 1 Mpo-
1ecyanbHy ckianoBy'’. Tum Oinbiie 11e Ma€e cTo-

17" Stuckenberg C.-E. Der
Gutachtenstil ..., S. 169-172.

18 BacpkoBckuit  E.B. VueGHUK TpaXkIaHCKOTO
npasa. Mocksa: Craryrt, 2003. C. 190-191.

1 Windscheid B. Die Actio ..., S. 5.

juristische
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cyBaTHcsl cydacHoro mpasa. Jlami g igest Oyma
pO3IIMpEHa [UM aBTOPOM Ha 3arepedeHHs”’,
1y miacyMKky Oyna 3akpiruiera B HiM. LK, omanm
13 aBTOPIB SIKOTO siKpa3 i OyB Binmmaiy i sxuii
MICTHTB JIeTajbHE BU3HAYCHHS MpaBexy B § 194:
MpaBO BUMAaraTH BiJ 1HIIOTO 1ii a00 yTpuMaHHS
Big aii?'. B VkpaiHi 1g i71est Ma€ TUIbKH JTOKTPH-
HaJIbHE, a HEe JIerajbHe 3HAUCHHS.

Ileit monmim mpaBiXk-3alepeueHHs € YacTH-
HOIO 3arajIbHIIIOrO MOIiTY HOPM Ha OCHOBHI Ta
nornomikHi*?. Tak, 5. Illanm y npoMy 3B SI3KY
BimMivae, mo: «llepeaymoBH TmpaBOTpaBEXyY
(mim. Rechtsanspruch, poc. mpaBonpurszanue)
B KOXXHOMY BHIAJKy HJISATal0Th MepeBipli
B CYBOpPO T€BHi# nocmiigoBHOCTI. Lleit mopsinok
NPaBONPABIKHUX TMEPeIYMOB € BaXJIHBUM
OpiEHTHPOM B po0OoTi topucta. Criouarky mepe-
BIPSIIOTHCS IEPEYMOBH, SIK1 FOPUIMYHO OOIPyH-
TOBYIOTH JIaHUH TpaBiX (MPaBOMOPOIKYIOUi
nepeaymoBH). [lotiMm iine aHami3 HeraTMBHUX
NEePEIyMOB, Kl 3 CaMOro MOYaTKy B MPHUHIIMIIL
NEPEIIKO/DKAIOTh  BUHUKHEHHIO  OOIpyHTOBa-
HOTO TMpaBexy (NMpaBomepeliKoaHi 3amnepe-
yeHHs ). [loTim iifie mepeBipka 3HOBY-TaKH Hera-
TUBHHUX TeperyMoB. Y pasi iXHbOI HasBHOCTI
OOIPYHTOBAHUH NPaBIXk, SIKUI MEPIIONOYATKOBO
BUHUK, TIOTamaeTbesi (MPaBONPHUIUHHI 3ame-
pedeHHs1). SIKIO X MpaBoNpaBik € OOIPyHTO-
BaHUM, MO0 CTAHOBJICHHIO HIIO HE 3aBakae, i,
HapeIITi, BIICYTHI NMEPEAyMOBH, SKI PyHHYIOTbH
JaHUW TpaBK, TO HEOOXiJHO HEepPEeBIPUTH, YU
HeMae OOCTaBHH, SIKI 3aTPUMYIOTh pealizalliio
JTAHOTO TpaBexy (MpaBorajabMiBHUII MpoTecT-

20 Windscheid B. Lehrbuch des Pandektenrechts.
Bd. 1. 9. Aufl., ... bearb. von Theodor Kipp. Frankfurt
am Main: Riitten & Loenig, 1906. S. 182-216.

2 Tpaskmanckoe ynoxenue I'epmanun = Deutsches
Biirgerliches Gesetzbuch mit Einfithrungsgesetz: BBon-
HBIM 3aK0H K ['pakJaHCKOMY YIOXKEHHIO: MEp. ¢ HEM.
Mocksa: Bonrepc Kiysep, 2004. C. 37.

2 Munneniyc P. FOpuaununa Meromonoris / nepe-
KJIaJ, Poman Kopuyra. Kui: Pedepar, 2004.
C. 46-58.
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3acrepeskeHHs)»>. 5. lllann cam pestomye cka-
3aHe 3a JI0NoMOorow ¢Gopmynu «actio — an sit
funfata, an sit negata, an sit exceptione elisan®,
TOOTO 1030B YW BHUHUK ((DyHIOBaHUIl), YN He
3anepedyeHuil abCoNIIOTHO, YU HE 3arepeyHHid
BIJTHOCHO.

Buknaznene Buie M03BOJISIE TBEPAUTH, IO
OCHOBHI IIPaBOB1 HOPMH — 1€ HOPMH, 5IK1 00T pyH-
TOBYIOTh (= GyHAyI0Th) ab0 3amepedyroTh
BUMOTH (y TI030B1 PO NMpHUCYIKeHHsT). [cHye Tpu
BUJIM OCHOBHUX HOPM: HOPMH, K1 OOI'PYHTOBY-
I0Th TO30BHI BUMOTH; HOPMH, SIKi aOCOJIOTHO
3arepevyroTh MO30BHI BUMOTH; HOPMH, K1 Bif-
HOCHO 3alepeuyloTh I030BHI BHMMOTH, TOOTO
npaBoyHiBHI 1 (aOCOJIOTHI Ta B1IHOCHI) Ipa-
BO3arepeyHi HOpMH.

4. BuknaseHe BUILE MiJABOIUTH 10 BIJIO-
Bi/Il HA OCHOBHE MUTAHHS TIPO T€, SIK CIIBBITHO-
CATHbCS €KCIIEPTHUI CTHIIb 1 OCHOBHI HOPMHU (B
KOHTEKCTI, Ha TJIi, Y CBITJI PEJAIIHHOT TEXHIKH,
npo Ky #nutocs Buiie). B Ykpaini BimoMocTi
PO 11€ MOXKHA MOYEPIIHYTH B IJIOMY 1 3arajioMm
13 myomikariii P.A. Maiinanuka, B.B. TpyTtHsa
Ta 1HIIUX, 30KpeMa, MOKHA BIJICJIaTH IO HU3KH
cTareil OCTaHHBOIO, B SAKMX EKCIEPTHUN CTHIIb
MOSICHIOETBCS 3a JIOIIOMOIOK0 OCHOBHHUX HOpPM,
MpoTe, K 3a3HAYCHO BUINE, 0€3 3rajku pens-
iHHOT TexHIKKU®. BiqoMoCTi 1 mpHUKIaan MOXKHA
3HAUTH YKPaiHCBKOIO YM POCIHCHKOIO MOBOIO
y MmoHorpadisx P. [{unmeniyca uu . [llamma, siki
BXKE IUTyBaJTUCs BUlle. ToOMy MH 3yIMHHUMOCS

% Ilanm SI. Cucrema TepMaHCKOTO TPAXKIAHCKOTO
mpaBa: ydeOHHK. MockBa: MexXIyHap. OTHOIICHHUS,
2006. C. 51.

24 Ebenda.

5 Tpyrenn B.B. EkcriepTHHI CTHIIb ONPAIIOBAHHS
LMBIJIBHOI CIIpaBH: HIMELbKHI MPUKIaL Ta HOro mosc-
HenHs1 // HaykoBuil BicHUK YepHIBEIIPKOTO YHiBEpCHU-
tety: 30. HayK. mpailb. Bur. 628. IIpaBo3nascTBo. 2012.
C. 87-89; Tpyrens B.B. ExcniepTHuii cTuib omnparo-
BaHHS [IUBUIBHOI CIIpaBu: HiMelnbkuid miaxin // Hayxo-
B BiCHMK UYUepHIBEIBKOTO YHIBEpCUTETY: 30. HayK.
npaub. Bun. 636. [IpaBoznasctso. 2012. C. 65-68.
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Ha TOMY, SIK EKCIIEPTHUH CTHJIb B KOPEJALii
3 OCHOBHUMH HOpPMaMH pPO3yMIiIOTh Ti HIMELbKI
aBTOpH, Mpalll AKUX He NepeKIaiannucs.

o0 TOpsSA 3 JITepaTyporo
3 KOMIUJIEKCHOI peisiliiHOI TEXHIKH, 3pa3KoM,

Binmitumo,

cTaHJapToM s aKoi € mpars [ JlayOenmmeka
(B IpOJIOBXKEHHI), ICHY€E JIiTepaTypa 3 EKCIepT-
HOTO CTHIIIO, SIKUW MU BOJIEMO HAa3UBaTU €MaH-
CHUIIOBAHOIO PEJAIINHOI TexHikor. [likaBum
3pa3koM Takoi niteparypu € kuura II. Karko
«lluBinbHE TPaBO: IMIBHAKO OCATHYTH» (6
Bua., 2006 p.)*. Tlokaxkemo, SIK L€l aBTOP
0auuTh BIJHOMIECHHS EKCIEPTHOTO CTHIIIO Ta
OCHOBHHMX HOPM.

[lepm HDXX MU 1€ 3pOOMMO, HAroJIOCHMO,
10 Take BIJHOLICHHS JaBHO CTAJIO TPATUIIIEI0
B HiMeuuuHi, 1110 MOXKHa JI0BECTH MOPIBHSABILIN
HOHSTTS TaK 3BAHOTO MPABIKHOTO MeETOLy>’
(. Menikyc, €.-M. Illamnep) i eKcmepTHOTO
ctwno. lle TpakTHYHO TOTOXKHI —TMOHSTTS.
I moganpmmii BUKIA 11€ MATBEPIKYE.

Otxe, I1. KaTko HaBOAUTH KaTajior mpaBo-
npaBiKHUX (TPaBo(YHAIBHIX) HOPM®, KaTaIoru
HOPM-a0COJTIOTHUX 1 BIJHOCHHX 3arepedeHnb”.
Mu MOXeMO TIOPIBHSTH I1i HOPMU 1 BCTAHOBHTH,
110 iXHi aHajoru npucyTHi B ykp. LIK. Tak, § 433
HiMm. LK Bignoigae ct. 655 ykxp. LUK (mpenmer
KyMiBIi-TIPOAAXKY ), TOOTO I1i IB1 HOPMH € TIPaBiXk-
HUMHU, IPaBO(QYHIIBHUMUA OCHOBHUMH HOPMaMH,
§ 362 —ct1. 599 yxp. LUK (mpununenHs 3a60B’s-
3aHHS HAJIC)KHUM BHKOHAHHAM) — Iie (pyHKITIO-
HaJapHO abcomroTHe 3arepedeHHs, §§ 194, 195

26 Katko P. Biirgerliches Recht: schnell erfafit. 6.,
iiberarb. und aktual. Aufl. Berlin [u.a.]: Springer, 2006.
323 S.

27 Medicus D. Anspruch und Einrede als Riick-
grat einer zivilistischen Lehrmethode // Archiv fiir die
civilistische Praxis. 1974. 174 Bd. H. 2./3. S. 313-331;
Schaller J.-M. Die Anspruchsmethode // AJP/PJA.
2011. Ne 1. S. 3-17.

2 Katko P. Burgerliches Recht ..., S. 20-21.
» Ebenda, S.23.
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(mpaBixkHa maBHicTh) * — cr.cT. 256, 257 yKp.
K (mo30BHa AaBHICTH) — 1€ XapaKTEPHUHN MPH-
KJIaJl BITHOCHOTO 3arepedeHHs. Bin3znaunmo, 1o
y HiM. LK #ieTscsi TEPMIHOIOTIYHO PO «IIpa-
BDKHY» JIaBHICTh, a Y YKp. MIPO «1030BHY». Lle
MOYKHA ITOSICHATH THM, IO YKPaiHChKE NPaBO BCE
e IUIATHTh JaHWUHY KIACUYHOMY PHMCHKOMY
MpaBy 1 TEPMIHOJIOTIUHO ITHOPYE MO/LI MpaBa Ha
MarepiajgbHe Ta MpolecyajabHe: 3p03yMIJI0, IO
«II030BHA» JABHICTH € HE JABHICTIO 3asBJICHHS
M030BY, a JABHICTIO 3asBICHHS BHMOTH, a0o0,
B HIM. TEPMIHOJIOT11, TIPABEXKY.

Kpim toro, I1. Katko noznae taky 3araibHy
CXeMy MPaBOBOTO aHAJII3y B EKCIIEPTHOMY CTHIII:
IICHS pO3IIsLy OOCTaBUH CIPaBU

CIOYATKY 3HAXOAATHCS MPABIXKHI HOPMH,

oTiM — JBa BUAU — aOCOJOTHUX
3arepeveHb,

JlaJTi — IBa BUJIM — BITHOCHUX 3allepeyueHb,

cyOcymitist (= mpaBoBa OIIIHKA),

dopmymoBanns pimenns’!. Ile Tak 3BaHe
4E: Entstanden,

Erloschen, Einreden, Ergebnis*’, to6T0 mpa-

MHEMOTEXHIYHE TIPABHIIO
BOBHMM aHaii3 y MOCIJOBHOCTI: BHHUKHEHHS,
MPUIAHCHHS, 3alepedeHHs], pilmeHHs (Tmop.
HaBezieHy Buile popmyny . [llanma: actio — an
sit ...), MPUUOMY B HIM. MOBI BCl CJIOBa TTOYMHA-
I0ThCS 3 OfIHI€T OykBH. 3po3ymino, mo 4E — e
cXeMa EKCIIEPTHOTO CTUIII0, B SIKOMY peaii3o-
BaHUHN mMpaBiXHUM (I, MOKHA TOBOPHTH, 3arie-
peuHuii) MeToa, TOOTO Ie CXeMa EKCIEPTHOTO
CTHIIO, B SIKifl BTIJICHUH KOHIIENT OCHOBHHX
HOPM.

Ile cBimUUTH, MO EKCHEPTHUH CTHIb, YU
MpaBLKHUIA METOA, — 1€ CTHIIb, a00 METoJ aHa-

J113y OCHOBHHUX (1 JOTIOMIXXKHHX) ITPAaBOBUX HOPM,

30 Tpaxnanckoe ynoxenue ..., C. 102, 89, 37.
31 Katko P. Biirgerliches Recht ..., S. 15.
2 Ebenda, S. 24
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SIKMH JIO TOTO % Ma€ TinoTeTnyHy: «S konnte ...
Anspruch ... haben = S mir 6u maru npaBix

(sc. mpaBO BHMOTH) ...»**

, IPUPOIY, OCKUIBKH
3IICHIOETHCS BiJl aHATI3Y-TIPUITYIIICHHS ITPaBO-
BOIO HACJIIKY [0 aHalli3y yMOB 3aCTOCYBaHHS
(rimoTe3u, (paKTUYHOTO CKJIAJy) OCHOBHOI Ipa-
BDKHOT HOPMH. A TIOTIM MEPEXOAMTH JI0 aHATI3Y
3arepeyHux HOPM.

OT:xe, OCHOBHI HOPMH 1 €KCIIEPTHUI CTUIIb
CHIBBIAHOCATBCS TakK: Michs (QOpPMYTIOBAHHS
rinoTe3u npo Oa’kaHW MPaBOBUI HACITIIOK ITpa-
BOBUH aHami3 (MONIyK) 3A1MCHIOETbCS B HaBe-
JIeHI BHIIE TOCIIIOBHOCTI, TOOTO: CIOYATKy
MO3UTHBHI, a MOTIM HETaTWBHI YMOBH, a KOJIA
H/IeThCS TIPO HETaTUBHI YMOBU: CIIOYATKy abco-
JIOTHI, a TOTIM BiIHOCHI YMOBH.

BucnoBknu

OCHOBHI HOPMH € CEpLIEBUHOIO EKCIIEpT-
HOTO CTUJIIO ONpALIOBaHHS MPaBOBOI CIPaBH,
OpUYOMy:  TO-TIepIIe, eKCIEpTHUH  CTUIIb
€ pe3yiabTaTOM MaTepialbHO-MPAaBOBOI €MaH-
curmarii, siKka € eTaroM y PO3BUTKY PeJSAIIHHOI
texHikd B Himewyuwmni 3 xinmg XIX cromirTri,
Mo-JpyTe, MO/ OCHOBHUX HOPM Ha mpaBodyH-
niBHI Ta (a0COJIOTHI Ta BIJIHOCHI) TpaBo3are-
peUHI HOPMU TOXOIUTH 1 13 PENSIIIHOT TEXHIKH,
a He € TUTbKH Pe3yJIbTaTOM peLerilii puMChKOTO
npasa. —

[Momanpimuii PO3BUTOK IOCIHIIKEHHS MOXK-
JUBUN y HampsMKy peuemnuii, aganramii Ta
PO3BUTKY B YKpaiHi pesisliifHOT TEXHIKH 1 eKc-
HEePTHOTO CTUIIIO, IKI MAIOTh Bi0yBaTucs 3 ypa-
XyBaHHSIM KOHIIENTY OCHOBHUX MPAaBOBUX HOPM
1 BKITIOUATH, HANPHUKIAJ, PO3TIISA MUTAHHS TIPO
BIJTHOIIEHHSI €KCIEPTHOTO Ta CyAOBOTO CTHIIIB

TOLLIO.

3 Ebenda, S. 272.
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Comparative legal analysis of criminal procedural legislation of Ukraine
and other Eastern European countries in terms of establishing certain victims’
rights and their guarantees at the pre-trial investigation
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The author of the article has selectively researched provisions of the criminal procedural law
of Ukraine and five other Eastern European countries: the Czech Republic, Slovakia, Poland,
Belarus and Russia. Working on the issue of establishing and ensuring victims’ rights at the pre-
trial investigation, the author analyses the right of access to criminal proceedings as a victim, the
right to legal aid and the right to compensation for harm caused by criminal offense.

Regarding the results of the comparative legal analysis, it is concluded that several norms
and institutions of criminal procedural law of Ukraine, concerning victims’ rights at the pre-trial
investigation and their ensuring, are not efficient enough, and therefore must be reconsidered by
legislator with adopting necessary changes. In this context, it is advisable to explore the positive
experience of Eastern European countries, legal regulation traditions of which have a significant
degree of affinity with the legislation of Ukraine: the Czech Republic, Slovakia, Poland, Belarus
and Russia. Emulating the mechanisms of victims’ rights ensuring and improving the existing
mechanisms will promote establishment of appropriate conditions for their participation at the pre-
trial investigation phase. This will help to protect the violated rights of victims and accomplish the
full range of criminal proceedings tasks. Victims will be granted additional rights and guarantees,
being provided with the opportunity to achieve required goals during the pre-trial investigation.

In addition, foreign authorities and members of the scientific community may use existing advantages
to improve their own criminal procedural legislation and studies in criminal procedural law.

However, scientific research in this area ought to continue, filling and enriching the empirical
basis for further research. Comparative legal analysis, in addition to the issues reviewed by the
author, may be conducted on the guarantees of victims’ rights to collect and submit evidence, to
participate in investigative and other actions, to appeal decisions, actions or omissions committed
by authorized persons, the right to information, etc.
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Beryn

Jlexnapaiiis OCHOBHUX NPHHIIUIIB TIpa-
BOCY/JISL JIJIsl KEPTB 3JI0YMHIB Ta 3JIOBKHUBAHHS
BJIAJI0I0, MIPUUHATA B SIKOCTI JIOJIaTKa J0 PE30-
mrortii 40/34 I'enepansHoi Acam6rei Opranizamii
06’ eqnanux Hamiii Bin 29 mucronana 1985 poky,
MPOTOJIOCHIA, IO A0 KEPTB CJIJ CTAaBUTHUCS 31
CHIBUYTTSM 1 TIOBaXKATH iXHIO TigHICTh. BoHuU
MaloTh MPaBO Ha JOCTYI JO0 MEXaHi3MiB MPaBo-
Cy/I Ta SIKHAWIIBUIITY KOMIIEHCAIIIIO 3aBIaHO1
M IIKOAM 3TiAHO 3 HAlOHAJBbHUM 3aKOHOIAB-
ctBoM. [loTpiGHO crnpusiTH TOMYy, MO0 CYIOBI
W aaMIHICTPATUBHI MPOIEAYPH TEPEBAKHO BII-
MOBiAaId MOTpedaM >KEPTB, 30KpeMa IIJISTXOM
HaJaHHS iM HaJIeKHOI JOMOMOTH MPOTIrOM
IOPUIMYHOTO TIPOLIECy, MiHIMi3alii He3py4dHO-
CTeH, 3amo0iraHHsl HEBUIIPABIAHUM 3aTPUMKaM
MIPU PO3IVISAL CIIpaB Ta BUKOHAHHI PIllIEHBb MPO
Ha/IaHHS KOMITeHcarli1.!

Yce 11e BUIaeThest MOXKIIMBUM JTUTIIC 32 HASIB-
HOCTI B KpUMIHQJIBHOMY MPOLIECYyaTbHOMY 3aKO-
HOJIaBCTBl JIOCTAaTHBOI KIJIBKOCTI TpaB TMOTEp-
MiJMX Ta, 10 BaroMimie, ix rapantid. OcraHHi
CTBOPIOIOTH HAJIKHI YMOBHM sl peamnizarii
IpaB, X OXOPOHH Ta 3aXHUCTY, HAJIAIOTh TIPaBaM
pEaTbHOTO XapaKTepy, CIOBHIOIOTH X 3MICTOM.

Y CBOIO uepry, OJHIEI 3 HAWOUIBIIT BaK-
JUBUX CTaAlil KpPUMIHAJIBHOIO IPOBAKEHHS
€ nocynoBe poschimyBaHHs. Came Ha HBOMY
ocoba HalyBae MpoliecyalbHUN CTaTyC HOTep-
IIJIOTO, 3IMCHIOE OLIBIIICTh HaZaHWX 1M 3aKO-
HOM TIPOIECyallbHUX TMPaB Ta, BIJACTOIOIOYH
oOpaHy MpaBOBY MO3MIIIO, 3aJ0BOJBHSE CBOI
mporecyanbHi iHTepecu. bimpmr Toro, B okpe-
MUX BHIIQJIKaX TOCYIOBE PO3CIiTyBaHHSI MOXE
OyTH €IWHOI0 CTaJl€l0 KPUMIHAIBHOTO IIPO-
Ba/DKCHHS 3 MPUUHSITTSAM HAa HHOMY KIHIICBOTO

! The Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power of 29 November
1985. URL: https://undocs.org/en/A/RES/40/34 (nara
3BepHeHHs: 25.12.2021).
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IPOIECYaIbHOTO DIIICHHA, a TOMY HOro 3Ha-
YEHHS CKJIAJIHO TIEPEOLIIHUTH.

Bcebiune mocmiypkeHHS TapaHTid  MpaB
MOTEPHUINX Ha JOCYIOBOMY pPO3CIiAyBaHi, iX
IOCTYNOBE Ta Oe3nepepBHE PO3LIUPEHHS (K
y KUIBKICHOMY, TakK 1 SKICHOMY pPO3yMiHHI)
€ HEOOXIHUMH JJIsI PO3BUTKY KPHUMIHAIBHOTO
MPOIECyalbHOTO 3aKOHOAABCTBA YKpaiHU Ta
HAOIMKEeHHS MOro 0 MIXKHApOAHHUX CTaHIapTIiB
y cdepi 3axucty npas moaunn. Lle cnyrye 3amo-
PYKOIO BIOCKOHAQJICHHS MEXaHi3My peanizailii,
OXOPOHH Ta 3aXUCTy MpaB 0ci0, Kl NOTepHuIn
BiJl KpUMIHAJIBHUX MPABONOPYLICHb, IMiBUIILYE
iX posb Y KpUMiHAJTBHOMY TIPOILIECi.

BusiBnienns npo6iem, nos’sa3aHuX 13 3a0e3-
MEYCHHSIM ITPaB MOTEPIUINX Ha JOCYI0BOMY PO3-
CIiAyBaHHI, nependayae BUKOPUCTAHHS IIHAPO-
KOTO CIIEKTPY METOIIB HAyKOBOTO JIOCIIII>KEHHS.
Tak, ogHMM 13 OCHOBHHMX CHOCOOIB Mi3HAHHS
Yy METOMOJIOTIT FOPHUINYHOT HAyKH BHU3HAETHCSA
MOPIBHSUIBHO-TIPABOBHMA (KoMITapaTHBHO-
IPaBOBHIT) METOA. Y 3arajbHOMY PO3yMiHHI BiH
nependayae BUBYEHHS MPABOBUX CHCTEM Pi3-
HUX JIep’KaB IUIAXOM 3iCTaBJICHHS OJHOWMEH-
HUX NPaBOBUX HOPM, IHCTHTYTIB, IPUHIIUIIIB Ta
NpaKTHKH iX 3acTocyBaHHs.> MeTtox nependadae
MOPIBHSHHS TIPOLIECIB, SBUII 1 MIOHATH IOPUINY-
HOTO XapakTepy 3 METOI0 BUBUEHHS iX MOIIOHO-
CTi, BUSIBIICHHSI TPUYHH PO301KHOCTEH.?

3a pe3ynbTaTaMHi KOMIIapaTHBHO-TIPABOBOTO
aHaJIi3y MOXKJIMBO OKPECIIUTH OCHOBHI MTPOOIEMH
HAIllOHAJILHOTO 3aKOHO/ABCTBa YKpaiHHW, 3Bep-
HYTHCS JI0 1HO3€MHOTO J0CBITY, COPMYITIOBATH
MPOTO3HUIIT 00 3aM03WYEHHSI OKPEMUX HOPM,
IHCTUTYTIB Ta IOPUAMYHMX MeXaHi3MiB. Jleski

2 YOpuauyHa EHIMKIONEAis: B 6 T. / PEIKOI.:
10.C. lemmyyenko (Bimm. pex.) Ta iH. Kuis: Ykp.
eHIuKIL, 1998. 2004. T. 4: H-II. C. 666.

3 TMasmiuenxo €., Crenp O., [enynskos P. Meto-
JIOJIOT1YHI 3acaJii KOMITAPATUBHOTO aHaJi3y B CHUCTEMI

IOPUJMYHUAX JOCHIJKeHb. [lionpuemuuymeo, 2ocno-
dapcmeo i npaso. 2021. Ne 4. C. 212.
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aCTIeKTH BITYM3HSIHOTO 3aKOHOABYOTO PETYITO-
BaHHS YKpaiHM TakoXX MOXYTb CTaTHd B Haroi
1HO3EMHHM KOMIIETEHTHUM OpraHaM 1 Ipe/ICTaB-
HUKaM HayKoBOi CHiUTbHOTH. (DakTHYHO MOBa
iize mpo B3a€MHMH OOMIH MO3UTHUBHUMHU IpaK-
THKaMH B rajy3l KpUMiHaJIBHOTO Tporecy. Bee
1€ TMOpOKy€e TOTpedy B KOMIIApaTUBHO-TIpa-
BOBOMY aHali3i KPUMIHAJIbHOTO MPOIECyalb-
HOTO 3aKOHOJABCTBa YKpaiHU Ta IHIIMX KpaiH,
BUSIBJICHHI NIPOOJIEMHUX MUTaHb, OB’ A3aHUX 13
3aKpIIUIEHHSAM IIpaB MOTEPIIINX HA JOCYI0BOMY
po3cililyBaHHI Ta iX rapaHTii, a TaKOX IMOIIYKY
HUISAXIB 1X BUPIIICHHS.

Cran jpociizkeHHsT MpPoOjeMH. YUacTh
MOTEPIUIMX y KPUMIHAJIBHOMY IPOBA/IKEHHI,
peanmizaiiss HUIMH CBOIX MpaB Ha cTaiii Jocy-
JIOBOTO  PO3CIIyBaHHS, OXOpOHa M 3axucT
OCTaHHIX, 3a0e3MeueHHs1 (TapaHTyBaHHS) LMX
npas 3a KIIK Vkpainu posmisganucs B nparsx
IO.I1. Anenina, C.A. Ansnepra, O.I1. I'epacum-
yyka, [.B. ook, B.I'. T'onuapenka, M.1. ['omios-
IO.M. TIpomesoro, 10.0. Typmxi,
C.B. HaBunenko, O.I1. Kyuuncekoi, B.T. Hopa,
M.A. TToropernpkoro, M.1. TnenoBoi Ta 6ararbox

CBKOIO,

IHIIMX BUCHUX.

[Tonpu 1e, rapanTii NpaB MOTEPHUIMX HA
JOCYIOBOMY  PO3CIIIyBaHHI  3aJHUIIAIOTHCS
HEJOCTAaTHBO JIOCITIKEHUMH Ta CYIPOBOIXKY-
I0TBCS YUCJICHHUMHU TPOoOJIeMaMu SK y Teope-
TUYHIH, TaK 1 TPaKTUYHIN TIOMKHI. binbr Toro,
y BITUM3HSHIA FOPUAMYHIA HayIll HE BUCTa4ae
npaip, sKi 0 KOMIIJIEKCHO BUCBITJIFOBAJIM HaBe-
JeHy MpoOIeMaTHKy 3a JOMOMOTOK KOMIIa-
pPaTUBHO-IIPABOBOTO  aHANI3y KPUMIHAJIBHOTO
MPOIIECYaIbHOTO 3aKOHOJABCTBA YKpaiHU Ta

1HO3eMHUX KpaiH.
Buxiax ocHOBHOroO Mmarepiany
B mMexax i€l HaykoBOi CTarTi yBara 30ce-

pEMKYyBaTUMEThCS Ha KPUMIHAIBHOMY TIPO-
1ecyaJbHOMY 3aKOHOMABCTBI Ykpainu, Yexii,
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CnoBauumnu, Ilomemii, Pocii Ta Binopyci.
Bonnowac ananmiz rapaHTtidi mpaB MOTEpHUINX
Ha JIOCYAOBOMY pO3CIIyBaHHI 31HCHIOBATH-
METhCS, BUXOISYM 3 TPHOX YMOBHHX «OJIOKIB»:
1) mpaBo Ha BCTyN y KpUMiHAIbHE TPOBAIKEHHS
SK MOTEPIHUIOro; 2) mMpaBo HA MPaBHUYY AOIO-
Mory; 3) mpaBo Ha BiJIIKOTYBaHHS (KOMIIEHCa-
1110) IIKOJIM, 3aBJIaHOI KPUMiHAJIBHUM ITPABOIIO-
PYLICHHSM.

Ilpaso na ecmyn y Kpuminanvhe npo-
6a0>ceHHA AK nomepninozo. BiamoBimHO 10
crarti 55 KIIK VYkpainu norepniium y Kpumi-
HAJIbHOMY MpPOBA/DKCHHI MOke OyTH (izndHa
0co0a, Kl KpUMIHAJIIBHAM TPaBOIIOPYIICHHSIM
3aBJIaHO MOpPAJIBHOI, (i3udHOi ab0 MaKWHOBOI
IIKOJH, IOpUIMYHA 0Cc00a, SIKii KpUMIHAIBHUM
MPABOIOPYIIEHHSM 3aBJIaHO MaifHOBOI LIKOAM,
a TaKoX aJMIHICTPATOpP 32 BUITYCKOM OOJIITaIlii,
SKUI BIATOBITHO 10 TIOJOXEHb 3aKOHY YKpaiHu
«IIpo puHKHM KamiTaly Ta OpraHi3oBaHl TOBapHI
pUHKW» Jli€ B iHTEpecax BIACHUKIB OOJiraiiu,
SAKUM KPUMIHAJIbHUM TPAaBOMOPYIICHHSIM 3aB-
JTAHO MalHOBOT KoM, *

Crin onpa3sy 3BepHyTH yBary Ha te, mo KIIK
VYkpainu He jJomyckae HaOyTTs IPOLIECYaTbHOTO
CTaTyCy TMOTEPIJOor0o PUIUYHUMH 0CO0aMH,
SIK1 BHACJIIJOK BUNHEHHSI KPUMIHAJIBHOTO MTPaBO-
MOPYIICHHS 3a3HAIM MOpajbHOI mIKkoaw. Brim,
BKa3aHe BUJAETHCA HEMOCHTIIOBHUM, ippalio-
HaJTbHHAM.

3a 3MicTOM MYHKTY 4 yacTuHHU 2 cTarTi 23
LUK VkpaiHu OpuHIKEHHS IIOBOI pemyTarii
IOPHINIHOT 0COOH € 3aBJaHHSIM MOPAJIHHOT KO-
.’ besnepedHo, okpemi KpUMiHAJIbHI paBo-
MOPYIIEHHS MOXYTh HEraTUBHO BIUIMHYTH Ha

* KpuMiHaneH#il mporecyaabHHN KOJEKC YKpa-
inu: 3axoH Ykpainu Bix 13 kBiTHs 2012 p. Ne 4651-VI/
Bimomocti BepxoBnoi Pamu Vkpainu. 2013. Ne 9-10,
Ne 11-12, Ne 13. Cr. 88.

> TuBineHuit Komeke Ykpainu: 3akoH YKpaiHu Bij
16 ciuas 2003 p. Ne 435-1V / Bimomocti BepxoBHoi
Pagu Ykpainu. 2003. Ne Ne 40-44. Cr. 356.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/22

WWW.UNI-GOETTINGEN.DE/REOS



Shchyhol Oleh

JIOBY pemyTalilo OpUANYHUX O0Ci0, 3aIIKo-
JIATH i. SICKpaBUM IIPUKJIIAIOM L[bOTO CIYTYIOTh
MPOTHIIS 3aKOHHIM TOCMOMAPCHKIN MisUTBHOCTI
(crartsa 206 KK Vkpainu), He3aKOHHE BUKOPH-
CTaHHS 3HaKa JyIs TOBapiB 1 Mociyr, pipMOBOro
HallMEHYBaHHsI, KBaJi()iKOBAaHOTO 3a3HAYCHHS
noxomkeHHss Tosapy (crarts 229 KK Vkpa-
inm).® Brim, mpaBa Ha BCTyn y KpUMIHaJbHE
MPOBA/KEHHS B SIKOCT1 MOTEPITUIUX Y 3B S3KY 13
3aBJAHHSAM MOPAJBHOI KON IOPUANYHI 0COOH
HE MaroTh. €1MHe, 110 M 3aIHMIIAE€THCS, — 3aXU-
IIaTH CBOI MOPYIIEHI MpaBa B MOPSAKY IUBIIb-
HOTO CyJIOYMHCTBa 200 3aCTOCOBYBaTH HEIOPHUC-
TUKLiAHT Gopmu 3axucty. Bomnodac momiOHi
METOIM YacTO BUSIBIISIOTHCS HEe(PEKTHBHUMH.
Kpim TOro, norepmisi 1opuIu4Hi 0coOu mo30as-
JISFOTHCS. MOYKJIMBOCTI BUCJIOBUTU CBOIO JYMKY
CTOCOBHO BUYMHEHOTO KPHUMIHAJIBFHOTO TPABOIIO-
pylIeHHs, 30uparu Ta MOJABaTU JOKa3H, 3asiB-
JISATH KJIOTIOTaHHS Ta BUMHATH 1HIII JTii, 00yMOB-
JIeH1 iX 1HTepecaMH B IJIOLIUHI KPUMIHAJIBHOTO
IPOIIECY.

[IpencTaBHUKM BITUU3HIHOI HAYKH HEOIHO-
pa3oBO HAroOJIOUIYBAIM, MIO CEpel CKIAJOBHX
(hakTUYHOI TIepeyMOBU HAOYTTS HOPUTUIHOIO
0c00010 MPOIECYyaNTHbHOTO CTATyCy MOTEPIIOro
CIiJ Tepen0aYuTH 3aBAaHHS MOPAIBHOI IIKO-
au.”,* BTiM, MpOTArOM TPHUBAJIOrO 4acy 3a3Ha-
YeHl MPONO3MLIi 3aJUIIAIThCS 1032 YBarowo
3aKOHOJABIIS.

binpil BUBaOXEHMM Yy IIbOMY NHTaHHI
Bugaethes miaxin, sritenuit y KIIK Yexii. Tak,
MOTEPIUIUM BU3HAETHCS 0c00a, 30POB’I0 SIKOT

¢ Kpuminanpauii kogeke YKpainu: 3akoH YKpainu
Bix 05 kBiTHS 2001 p. Ne 2341-111 / BimomocTi Bepxos-
Hoi Pagu Ykpainn. 2001. Ne 25-26. Cr.131.

7 Tnenosa M.I. [IporecyanbHe CTAHOBHUIIIE TOTEP-
MiJIOTO TiJl Yac OCYJOBOTO PO3CIiyBaHHS: JUC....
kaHJ. topua. Hayk: 12.00.09. Xapkis, 2015. C. 62.

8 Kpuuyn FO.A., Cremanos ILJI. Oxpemi mpo-
OJeMHI MUTAaHHS THCTUTYTY MOTEPIIOro B KPUMiHab-
HoMy mponeci. HaykoBuil BicHUK XepCOHCBKOTO Aep-
»aBHoro yHiBepcutety. 2015. Bun. 3. T. 3. C. 121.
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KPUMIHAJBbHAM  IPABOIIOPYIICHHSM  3aBIaHO

IIKOAW, 3aBJAaHO MAaWHOBOI YU HEMalHOBOI
IIKOM, a00 3a PaxyHOK SIKOT 3JIOBMHUCHHK 30a-
raruBcs. [Ipu IbOMy MOTEPIIITUM MOXe OyTH SK
¢iznyHa, Tak 1 1opUgUYHA ocoba (AMB., HANIPU-
knaj, Tpete peueHHs nyHkTy 1 § 45 KIIK Yexii:
Y I

Haromicte ¢iznuHuM ocobam, siKi CTaau xKep-

«... poskozeny je pravnickou osobou

TBaMH KPUMIHAJBHUX TPABOMOpPYIIeHb, y Uexii

JIOaTKOBO  IIPUCBSYEHUM OKPEMMM  3aKOH.
OcTtaHHI} YHOPMOBY€E HOPSIOK HAJaHHS KepT-
BaM IIPABHUYOI JOIIOMOTH, B TOMY YHCII O€3KO-
IITOBHOI, HaJaHHS IM iH(opMalii mpo Kpumi-
HaJbHE MPOBAKEHHs, 3a0e3meueHHsT Oe3meKu
JKEPTB, 3aKpIIUIIOE X MpaBO HAa MPUBATHICTD,
MeXaHi3MH 3armo0iraHHs BTOPUHHIN BiKTHMi3a-
1ii, onepkaHHs (iHAHCOBOI JOTIOMOTH, BCTa-
HOBJIIOE€ KaTeropii 0COOJMBO Bpa3IMBUX KEPTB
to1110.'% 3aKOH, MPUCBSYCHHUI HATAHHIO 3aXUCTY
Ta JOMOMOTH TMOTEPHUIMM 1 CBiJIKaM, YCIIIITHO
¢yukiionye i B [Tonpm. !

[puiinaTrrs noaioHoro mnpodiibHOrO
3aKOHY € JAOUITbHHMM i B YKpaiHi, OCKIIBKH
NUTAHHS, PO AKi 0yJ10 3raJlaHo BUIIlE, HAJIeK-
HHM YHHOM He Bpery/jbOBaHi.

[ToBeprarounich 10 MUTAaHHS MPOLECYalb-
HOTO CTaTyCy IOTEpILIOro, po3rITHEMO IOJIO-
xenns KIIK CnoBauunnu. BinnosigHo myHKTY |
§ 46 Konekcy notepminum € ocoba, kit Kpumi-
HAJIBHUM TIPABOIIOPYIICHHSM 3aBJaHO IIKOIH

3I0pOB’10, 3aB/JlaHa MailHOBa, MOpaJlbHa 4H

9 Zakon ¢. 141/1961 Sb., o trestnim fizeni soudnim
(trestni tad). URL: https://www.zakonyprolidi.cz/
cs/1961-141 (nara 3BepHenHs: 25.12.2021).

10 Zakon ¢. 45/2013 Sb., o obétech trestnych ¢int a
o zmén¢ nékterych zdkont (zdkon o obétech trestnych
¢ind). URL: https://www.zakonyprolidi.cz/cs/2013-45
(mara 3BepHenHs: 25.12.2021).

11 Ustawa z dnia 28 listopada 2014 r. o
ochronie i pomocy dla pokrzywdzonego i $wiadka.

URL: http://isap.sejm.gov.pl/isap.nsf/DocDetails.
xsp?id=WDU20150000021 (mara 3BEPHEHHS:
25.12.2021).
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1HIIIa MKO/Ia 200 TOPYIICHO YW IMOCTABJICHO ITiJT
3arpo3y MOpYIICHHsS i1 OXOPOHIOBaHI 3aKOHOM
npaBa 4 cBoOoau.? TloTepminumu, 3HOB-TaKH,
MOXYTb OyTH 1 pi3uuHi, 1 FOPUINIHI OCOOH.

Crarta 42 KIIK Pociticekoi ®eneparii Tex
BCTAHOBIIIOE, 1110 MOTEPIUIAM, 3-TIOMIX 1HIIIOTO,
MoOXe OyTH I0puIrdHa 0c00a, SKIIO 3JI0YHH 3aB-
J1aB MIKOAM 11 IiTOBIH pemyTarii.'?

VY cBoto uepry, 3rigno crarti 49 KIIK Pecmy-
6mikxu [lompIna motepmiiuM BU3HAETHCA Bi3nUHA
abo ropuauyHa ocoba, mpaBoBe Omaro (dobro
prawne) sKoi Oyso Oe3mocepenHbO MOpYIICHE
YM MOCTABJICHE i 3arpo3y 3iounHoM.' OTxe,
HasIBHICTb IIKOJH U1 HAOYTTS CTaTyCy HOTepIIi-
JIOTO 3a MOJIbCHKUM 3aKOHO/IaBCTBOM B3arajii He
BUMAraetbCs. [IOHATTS MOTEPIIOr0 € JAOCHTh
a0bCTpaKTHUM, BCTAHOBIIOIOUN BIJTHOCHO HHU3BKI
BHMOTH JJISI «BCTYIY» OCI0 Y KpUMiHAJIBHE MPO-
Ba/DKEHHS K norepninux. [lopyd i3 num notep-
MJTUMH MOXKYTh OyTH JiepKaBHI OpPraHu, OpraHu
MICLIEBOTO CaMOBPsIyBaHHS, I1HIII OpraHiza-
IiHI OAWHMII, KOTPl B CHITY BIATOBITHUX MPH-
MHCIB HA/IJICHI MPaBOCYO’ €EKTHICTIO.

IMincymoBy104H, MPOMOHYEMO BHECTH /10
crarTi 55 KIIK Ykpainu 1onoBHeHHs, nepe-
0auMBIIM, [0 MOTEPNUIUM MOXKe OyTH IOpH-
AMYHA 0c00a, sAKiii KpUMiHAJBLHUM NPpaBo-
NMOPYLICHHAM 3aBJaHO He JHIIe MaWHOBOI,
a i MOpaJIbHOI IIKOIH.

Ha mportuBary oMy CIIijJi 3a3HA4UTH, IO
KIIK Pecny6miku binopyck (ctarts 49) B3arani

12 Trestny poriadok: Zakon ¢. 301/2005 Z. z. URL:
https://www.zakonypreludi.sk/zz/2005-301 (nara 3Bep-
HeHHs: 25.12.2021).

13 VromoBHO-MIpoOIleCCyaibHblil  KOJeKC  Poc-

cuiickoit ®enepanuu ot 18 gexabps 2001 T
Ne 174-@3. URL: http://ips.pravo.gov.ru:8080/default.
aspx?dt=20011218&num=174-¢p3 (mara 3BEpHEHHS:
25.12.2021).

14 Kodeks postepowania karnego: Ustawa z dnia
06 czerwca 1997. URL: https://isap.sejm.gov.pl/isap.
nsf/DocDetails.xsp?id=WDU19970890555 (nara 3Bep-
HeHHs: 25.12.2021).
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HE JIOMYCKaE, 110 MOTEPIUIUM MOXKe OyTH IOpH-
IM4YHa 0co0a'>, TOK y IIbOMY MUTaHHI 3aKOHO-
JIAaBCTBO YKpaiHM € OUTBII MPOTPECUBHUM.
[Iloro MomeHTY
B KPUMIHAJIBHOMY MpOLECi, SIKUH TICHO TOB’s-

«IOSIBW»  TTOTEPIILIOTO
3aHWM 31 CTAMi€0 JOCYIOBOTO PO3CIIiTyBaHHS
Ta 1HOJI, BJIACHE, CTA€ PYyIIieM s ii MOYaTKy,
Bapto 3a3HaunTH HacTynHe. KIIK Vkpainu cmis-
CTaBJISIC II€F MOMEHT 3 MOJAaHHSIM 0CO00I0 BiAIO-
BiJTHOT 3as1BU (4acTuHa 2 cTarTi 55) a00 3 HagaH-
HSIM MUCbMOBOT 3T0JI HA BU3HAHHS [TOTEPIILIHM,
SAKIIO Taka 3asBa He Oyna mojaHa (4acTuHa 7
ctarti 55). @akTHYHO BCE 3aJICKUTH BiJ BOJIE-
BUSBIIEHHS camoi ocoOu. JXKoHOTo 101aTKOBOTO
AKIENTYBaHHS Y CXBAJICHHS JUIsI BCTYIY B KpH-
MiHaJIbHE TPOBAPKEHHS Y SIKOCTI MOTEPILIOro
HE BUMAaraeThCsl.

[IpoTunexxHum € miaxig pociicbKOro 3aKo-
HOAABLA, SKHH mependayuB, 0 BU3HAHHA
MOTEPIUIAM 3AIHCHIOETBCS IUIIXOM MPUAHATTS
YIOBHOBAXEHOIO OCO0OI0  TPOLECyaTbHOTO
pillIeHHs] — MOCTAHOBHM YW yXBayu (YacTuHa |
crarti 42 KIIK Pociiicproi Deneparrii). Anaso-
riune npasmio 3akpimiene i B KIIK PecmyOmiku
binopycs (uactuna 1 crarti 49). Bkazane moxe
BUKOPUCTOBYBAaTHUCA HA ILKOAY MOTEPIUIUM Ta
CTBOPIOBATH JIJIsl HUX MEPEUIKOIU B JTOCTYTI 110
MIPaBOCYISL.

Crocono KIIK Pecny6Omiku  Ilombima,
HOPSKY Ta YITKOTO MOMEHTY HalOyTTsi 0Co00r0
CTaTyCy MOTEPIIUIOr0 BiH He mepeadavae. SIKio
yMoBH, Bu3HaudeHi crarrero 49 Komekcy Oymm
JOTpHMaHi, 0coba € moTeprimM ex lege (xoua
BKa3aHe MO)KE BUKJIMKATH TIEBHI TPYHOIILII Ta PO3-
O1KHOCTI B IIPaBO3aCTOCOBHIM IutomuHi). Te came
crocyethest KITK Yexii Ta KITK CrioBaudunm.

OTt:xe, HAOYTTH cTATyCy NMOTEpHijioro, 3a

HAIIIUM NlepeKOHAHHAM, HalOL/IbIII JOCKOHAJIO

15 VTonoBHO-MpoLIeCCyatbHbIi KOIEKC PecmyOmiku
Benapycs ot 16 urons 1999 r. Ne 295-3. URL: https:/
etalonline.by/document/?regnum=HK9900295  (nmara
3BepHeHHA: 25.12.2021).
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BPEryjib0BaHO MOJOKEHHSIMM YKPaiHChKOI0
KPUMIHAJIBHOTO TPOLECYAJBLHOI0 3aKOHO-
aaBcTrBa. Brim, gouniibHo 3MiHUTH (opmy-
JIIOBaHHSA, BkuTe B yactuHi 2 crarri 55 KIIK
Ykpainu, BKazaBUIy, 110 3 MOMEHTY NOJAAHHS
3asiBM 'y 0CO0M BHUHHUKAIOTh He MNpaBa Ta
000B’AI3KM MOTEpPNiJioro, a mnpouecyalibHUM
craryc norepmijoro. Ile 0inbm TOYHO Bino-
OpaxxaTuMe 3MIiCT HaBeJeHOI HOpMHM i 3a0e3-
MEeYUTh Il OTHAKOBE TIIYyMauyeHHs.

Hocute nikaBuM € nocin Yexii (myHKT 5
§ 43 KIIK) ta CnoBauunnu (rmyHkT 7 § 46 KIIK),
KpUMiHAJIbHE TMPOIECYyalbHE 3aKOHOIABCTBO
SKUX 3aKPIIUTIOE MOXJIMBICTH OCOOM BiJIMOBH-
THUCS BiJ] CBOIX MPOIECyaTbHUX MPaB, HATAHUX i1
3aKOHOM SIK MOTEPIIOMY, IIISTXOM ITOJaHHS 0
MIPaBOOXOPOHHOTO OPraHy Y Cy[Ay BIAMOBITHOL
3asBU. Bka3zaHe MOMJIMBO iMILIEMEHTYBaTH
i B KIIK Ykpainu, agixke nuTaHHsA «BHXOIY)
NOTEePNijIOro 3 mpouecy Hapa3i B HbOMY He
BperyjinoBaHe. Ha BiaMiHy Big migo3proBa-
HOT0, OOBUHYBAaY€HOTO, MPOILIECYaIbHUN CTATYC
noreprniyioro HaOyBaeTbCsi 0COO0K BHUHSATKOBO
3a 1i 3rogoro (BosieBusiBIEHHsIM). JloriuHO, 110
OCTaHHSI TAKOXK MMOBHHHA MaTH 3MOTY BiJIMOBH-
THCS BiJ] ITbOTO CTATyCY, SAKIIO OLIbIIE HE Oakae
OpaTH y4acTb y KpUMIHAJIbHOMY IPOBa/I’KEHHI.

Ilpaso na npaenuuy oonomozy. 3a 3Mic-
tom crarti 58 KIIK Vkpainu mnoreprmijgoro
B KpPUMIHAJIBHOMY IIPOBA/KCHHI MOXE TIpe-
CTaBJISITH 0Co0a, siKa Mae MpaBo OyTH 3axwuc-
HUKOM (TOOTO aaBokar). TMM HE MEHI, 3TiTHO
gactuau 2 crarti 120 KIIK VYkpainu Butparuy,
MOB’si3aHI 3 OIUIATOI0 JIOTIOMOTH TPEACTaB-
HUKa TIOTEPIIJIOTO, TIOKJIAal0ThCs Ha CamMoro
noreprniyioro. TakuM YMHOM, 0co0a, SIKi KpH-
MiHaJbHUM TMPABOMOPYIICHHAM OyJI0 3aBIaHO
IIKOJIM Ta sIKa HaJajli BUTpPAdaTHME BEIIMUYE3HY
KUTBKICTh 3yCHJIb 1 Yacy Ha BiJIHOBJICHHS CBOIX
MOPYIIEHUX MPaB, BUMYIIEHA TOJATKOBO OILIa-
yyBatu nociyru ajnsokara. Ani KIIK Vkpainm,
ani 3akoH Ykpainu «IIpo Ge3oriarHy mpaBoBY
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JOTIOMOTY»'® HEe MICTSITh YKOJHUX MPSIMHUX TIOCH-
JaHb HAa Te, IO TOTEPHUIMA Mae MpaBoO Ha
HaJaHHS HOMY MTPaBHUYOT TOTIOMOTH 3a PaXyHOK
JIepKaBH.

3a KIIK Pociiicekoi ®enepanii ta KIIK
Pecny6niku  Binopyck mpaBo mortepmijoro Ha
MPaBHUYY JOMOMOTY TEX He 3a0e3meuyeThes
JOCTaTHIMU TapaHTisIMH, OCKUIBKM BUTpAaTH Ha
MPaBHUYY JIOTIOMOTY HECEe CaM ITOTEPITiIHIA.
[TpukMeTHO, MO B pa3i yXBaJeHHS OOBHHY-
BaJIbHOTO BHPOKY IIi BUTPATH KOMIIEHCYIOTHCS
oOBHHYBaueHUM abo0 Jep:KaBol (aHAJIOriuHe
npaBuWio, MDK iHmMM, 3akpimieHe i B KIIK
VYkpaiHu), OHAaK 1€, BOUEBU/Ib, HE BUPIIIYE MPO-
OsieMy, KOJIM TMOTEPHUIHI 3 CaMOTO IMOYaTKy He
MOXe J03BOJINTH cOO1 OIJIaTy MOCIyT aBOKaTa.

Jlemo BiIMIHHUM € 3aKOHOZABYE PETYIIIO-
BaHHs B [lonbmii. Tak, moTepriwid, IKuii He 3aIry-
YHB MPEICTAaBHUKA 1 HE MOXe 3pOOUTH IHOTO, HE
MOHICIITM BUTpAT 0€3 MIKOIW JIsl ce0e Ta CBOET
ciM’1, HeOOX1THUX JUIsl iICHYBaHHS, MOXE 3Bep-
HYTHUCS A0 TMPOKYpopa Yd CyIdy i3 3asiBOIO IPO
NpU3HAYEHHsS oMy MpeACTaBHHUKA 3a PaxXyHOK
JepkaBd. TUM HE MEHIIL, Y bOMY MOTEPIiIOMY
MOXYTh BIJIMOBUTH, 30KpeMa, SIKII0 Oyae BCTa-
HOBJICHO, III0 3aXUCT MOT0 1HTEPECIB HE BUMArae
ydacTi B cmpaBi mpezacraBHuka (crarti 78, 87,
88, KIIK PecrnyOmiku [lonbima).

VY cBoto yepry, 3a 3mictom § Sla KIIK Yexii
MOTEPHUINM, SIKi HE MarOTh JOCTATHIX KOIITIB,
y OKpEMHUX BHIIQJKaX aJBOKAT MPU3HAYAETHCS
OesomatHO a00 3 HAJAHHSIM  BIJAMOBIAHOI
3HWKKH Ha IOPUJINYHI Tocinyry. Bkasanuii mexa-
HI3M MOKe OyTH BTIJICHHH SIK Ha CTaJlii CyJ0BOTO
po3msiny, Tak 1 Ao il moyarky Jlo Toro x ciuif
BKOTpE 3rajaru npodiibHI 3aKOHHM, AKi IIIOThH
y UYexii i Ilompmi Ta mepembadaroTh HIUPOKE
KOJIO BUNAJKIB, 32 SKHX IIPaBOBa JIONIOMOTA
HAA€THCS MOTEPIUIUM OE3KOIITOBHO.

16 3akon Yipainu «I1po 6e30miarHy npaBoBy J0MO-
mory»: 3akoH Bix 02 uepsus 2011 p. Ne 3460-VI/ Bino-
Mocti BepxoBhoi Panu Ykpainu. 2011. Ne 51. Cr. 577.
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Ha nmocymoBomy posciigyBaHHI IpaBOBa
JIOTIOMOTa Ma€ Jyisl MOTEPIINX BUPIIaIbHE 3HA-
yeHHs. [1oOymoBa mpaBUIBLHOI MPABOBOI MO3MITIT
Ta ii HaJe)kHe 0OCTOIOBAHHS BUIAIOTHCS HEMOXK-
JMBUMH Oe3 3a/iiHHA B KPUMIHAJIBLHOMY IpO-
Ba/DKCHHI aJIBOKaTa, KU BCUISIKO CIPHUSATHME
3ax¥CTy i BIIHOBJICHHIO MOPYIIICHUX MIPAB IMOTEP-
MJIMX, aKTHBHO OOPOTUMETHCS 3a 1X IHTEepeCH.

OT:xe, 32 HAIIIUM NEPEKOHAHHSAM, aJIBO-
KAT MOBHMHEH HAJABATHUCH MOTEPHiIOMYy Ha
0e30I/1aTHIH OCHOBI (32 PaxyHOK Jep:KaBH)
B ycix 0e3 BHUHATKY BHMIAJAKAX i He3aJ1e’KHO
Bil Oyab-ikMX 00CTaBHH, Ha mepuHly XK
BUMOTY. 3BiCHO, Ile MpHU3Beae 10 30iJbIIeHHS
HABAHTA)KEHHSI Ha cHeniajizoBaHi WeHTpU
Ta morpedyBaTuMe 3aJIy4eHHS 0JATKOBHX
OI)KETHUX KOIITIiB, OHAK NpaBa MOTep-
NniJIoro B KPUMiHAJbHOMY mpoleci, 0c00-
JINBO HA JOCYI0BOMY PO3CJIiAyBaHHi, MAIOTh
OyTH 3a0e3nevyeHi HaJIe:KHUM YUHOM, HABITh
MOMNPHU 3HAYHI BUTPATH.

Ha Bigminy Bix mio3proBaHoro, 00BUHY-
BA4Y€HOI0, YU IpPaBa MOKYTh OyTH NOPYLIEHi
in perspective, npaBa noTepmiJioro € nopy-
mennmu de facto Ta morpedyOTH peaabHOrO
3axucrty. BoqHouac nmepuioyeprose 3HA4eHHs
B NUTAHHAX 3aXHCTYy il BilHOBJIEHHS TMpaB
NOTEePNiIOro Ma€ AOCTYI /10 NMPaBOBOI /1010-
moru. Biarak, 1o KIIK Ykpainu ta 3akony
Ykpainu «IIpo 6Ge3omiarHy nmpaBoBYy 0mO-
MOr'y» JAOUIJILHO BHECTH BiJINOBIIHI 3MiHH,
3aKpiNUMBIIM TPABO MOTEPIIJIOr0 KOPHUCTY-
BATHCS MOCJIYraMH MpeICTABHUKA-aIBOKATA
0e301mJIaTHO.

Ilpaso mna eidwikodyseanns (Komneuca-
uiro) wKoou, 3a80aHOi KpUMIHATbHUM Rpa-
eéonopyuieHHaM. 3T1IHO KPUMIHAJIBHOTO IPO-
LIECyaJIbHOTO 3aKOHO/AABCTBA YKpaiHM IpaBo
Ha BIAIIKOIYBaHHA IWIKOAW MOXe OyTH pea-
J30BaHE TMOTEPHUIMM HACTYITHUM YHUHOM:
1) mistxom mpen’siBIEHHS IUBIIBHOTO ITO30BY;
2) NUIAXOM YKIJIAACHHS YTOIU MPO MPUMUPECHHS
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3 TOKJIAJICHHSIM Ha TIiJ03pPIOBAHOTO, OOBHUHY-
BAauE€HOTO OOOB’S3Ky BIIIIKOAYBAaTH 3aBIaHy
IIKOJY B Y3TO/IPKEHOMY PO3MIpi Ta y BCTAaHOBJIEHI
ctpoku. KpiMm Toro, xomrmeHcariiss Moxxe OyTu
3aifiCHEHa y T03alpolecyalbHOMY MOPSIKY,
30kpema 3a ctarrero 46 KK Vkpainu.

Bapro 3ayBakuTH, IO T Yac IOCYIO-
BOTO PO3CIiyBaHHSA MOTEPIUINI MOXeE JHIIe
npe’ sBUTH IUBLIBHUH 11030B, OJTHAK HOTO BUPI-
[IEHHs 3M1HCHIOBATUMETLCS Mi3HIIIE, Ha cTamll
CynoBOro po3misiay. Tox po3risgard iHCTUTYT
[IMBUIBHOTO TI030BY SK TOBHOIIIHHY TapaHTIIo
IpaBa MOTEPIIJIOro Ha BIJIIKOAYBAaHHS IIKOIU
i1 4ac JOCY/I0BOTO PO3CIiyBaHHS HEMOXKIIUBO.
Biarak, equHOIO A1€BOIO TapaHTIEO HA I cTa-
Iii € IHCTUTYT YTOJ, a caMme YKJIaJICHHS YTOIH
PO IPUMHUPEHHSI.

[TpumMupHi iporieTypH, B MeKax SKUX BUPI-
NIYETHCS TMTUTAHHS TPO BIIIIKOAYBaHHS IITKOMM,
nependadeni 1 B KIIK Pecny6miku Ilombimia.
KpiMm TOrO, MOXJIMBUM € 3aCTOCYBAaHHS Mejia-
ii (nuB., Hanpukian, § 2 crarti 489 Komekcy).
Boanouac y Yexii meniamiiiHa mporienxypa Mix
MOTEPHUINM Ta MiJI03PIOBaHUM, 0OBHHYBau€HUM
PETYIIOETHCS OKPEMHUM HOPMATHBHO-TIPABOBUM
aktoM — 3akoHoM «IIpo cmyxOy mpoOamii Ta
memiariin.!” H.O. Typman KOHCTaTy€, 110 MeTi-
aris — (opma BITHOBHOTO MPABOCY/IS, SIKA Ha
3aKOHOJIABUOMY DIBHI 3aKpiluieHa B 0ararbox
3apyODKHUX KpaiHax 1 MO3UTHBHO 3aPEKOMEH/TY-
Basia ceOe Ha mpakrtuiri.'®

17 Zakon ¢&. 257/2000 Sh., o Proba¢ni a media¢ni
sluzb& a o zméné zakona ¢. 2/1969 Sbh., o ziizeni min-
isterstev a jinych Ustfednich organt statni spravy
Ceské republiky, ve znéni pozdgjsich piedpisti, zikona
¢. 65/1965 Sh., zakonik prace, ve znéni pozdgjsich
piedpist, a zakona ¢. 359/1999 Sb., o socialné-pravni
ochrané déti (zakon o Probac¢ni a media¢ni sluzbg).
URL: https://www.zakonyprolidi.cz/cs/2000-257 (nata
3BepHeHHA: 25.12.2021).

'8 Typman H. Memiamisi B KpUMiHAIbHOMY MPO-
Leci: LUIAXM YIOCKOHAJIEHHS YHHHOTO 3aKOHOaB-
ctBa. [liqgnpueMHuTBO, TOCIoAapcTBO 1 mpaso. 2017.
Ne 3. C. 279.
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BpaxoByrwouun HaOpanuss 15 rpyaus
2021 poxy unHHOCTI 3akoHOM Ykpainu «IIpo
Mmemianio»'®, mis sIKoro, 30Kpema, IOIIH-
PIOETbCA Ha KPUMIHAJIBbHI NPOBAJKeHHS
B YACTHHi NPUMMHPEHHsS NMOTEPNJIOro 3 mifo-
3p1OBaHUM (00OBHHYBA4Y€HUM), iIHCTUTYT MeJli-
auii mo:xauBo 3anpoBaautu i B KIIK Ykpa-
1HM, 1eTAJbHO PEIVIAMEHTYBABIIH MOPAIOK i
3ailiCHEeHHS.

BTtim, BBakaeMo, 110 HaJeKHA peatizallis
npaBa MOTEPHNUIMX Ha BIAIIKOMYBaHHS (KOM-
MeHCAIl0) 3aBaaHol M IIKOAW € MOXKIIHMBOIO
JMIIE 32 HAsBHOCTI CHEIalbHOTO (OHY, SIKUIi
Ha JIOCYJJOBOMY PpO3CIIiJyBaHHI MpeiMiHApPHO
3a0e3medyBaTiMe BUILIATy Ha KOPUCTh IMOTEPIi-
JIMX BiJIMOBITHUX TPOIIOBUX CyM. TUM HE MeHII,
BKa3aHE MUTAHHS € JI0CUTh 00 €MHHUM Ta CKJIaJ-
HUM, a TOMY MM 30MpaeMOCs IPUCBATUTH HOMY

OKpeMe MIPEeIMETHE JIOCITIIKESHHS.
BucHoBkn

3a pesyapraTaMu TPOBEACHOTO aHAII3Y
MOKJIMBO KOHCTATyBaTH, MIO0 MK KpPUMiHAJb-
HUM TIPOIECyaIbHUM 3aKOHOIABCTBOM YKpaiHH,
Yexii, CnoBayuunwu, [lonsmii, Pocii ta binopyci,
MONPH 1X HAJIEKHICTh IO KpaiH CJIOB SHCHKOL
Pyl Ta CHUIbHI TPaaulii MpaBOBOTO pETy-
JIIOBaHHS, ICHY€ HHU3Ka CYTTE€BUX pPO30ikKHOC-
Teld. BiAMIHHUMU € HaBITh TaKi KOHIENTYyaJIbHI
pedi, SIK MPOIECyalbHHIA CTaTyC MOTEPILIOTO,

19 3akon Vkpainm «IIpo memiaimiro»: 3aKoH Bilx
16 mucromama 2021 p. Ne 1875-IX. URL:
https://zakon.rada.gov.ua/laws/show/1875-20#Text
(mara 3BepuenHs: 25.12.2021).
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HOPSIOK Ta MOMEHT Horo HaOyTTs. 1lle Oinbiie
BIIMIHHOCTEH MPOCTEKYETHCS B XOJ1 CIIBCTAB-
JICHHS 1HIIMX MPOIECYyTbHHUX MPaB MOTEPITLIIOTO
Ha CTaJii JOCYI0BOTO PO3CIIiTyBaHHS Ta TapaH-
Ti 1UX TpaB (MpaBO Ha MPABHHUYY JIOTIOMOTY,
MpaBO Ha BiIIKOTYBaHHSI IIIKOIN).

BceraHoBneHo, mo HOPMH Ta IHCTHTYTH
KPUMIHAJIBHOTO TPOIECYaTbHOTO 3aKOHO/AAB-
cTBa YKpaiHH, sIKI CTOCYIOTbCS 3aKpIIUIEHHS Ta
3a0e3neyeHHss MpaB MOTEPHUIOro, B OKPEMHUX
BUMAJKaX € HEAOCTaTHbO e(MEeKTUBHUMH Ta
noTpelyroTh nepersiny. [lpu mpoMy TOIUITBHO
3BEPHYTHCS /0 TMO3UTHUBHUX AaCIEKTIB HOpMa-
TUBHOTO PEryJIOBaHHA 1HO3€MHUX KpaiH, SKi
OKpecJIeHI B 11l HayKOBI1i cTaTTi. [HO3eMHI KOM-
METEHTHI OpraHu Ta MPEICTABHUKH HAyKOBOI
CHUTHbHOTH TaKOX MOXYTh BHUKOPHUCTaTH HasiBHI
HAIpAaIOBaHHS 3 METOIO BJJOCKOHAJICHHS BIIAC-
HOTO KPUMIHAIBHOTO MPOIIECYaTbHOTO 3aKOHO-
JIAaBCTBA 1 HAYKW KPUMIHAJIBHOTO TIPOIIECY.

Tak 4u iHaKIe, HAyKOBI TIONTYKH y BKa3a-
HOMY HaIpsiMi MalOTh TPUBATH, HATIOBHIOIOYH Ta
30arauyovy eMImpuyuHy 0a3zy i MOJaJIbIINX
JOCITiKeHb. KommapaTuBHO-TIpaBOBHIA aHAII3,
OKpIM OIVITHYTHUX aBTOPOM MUTaHb, MOXe OyTH
MIPOBEJICHUI 100 TapaHTId MpaB MOTEPHiIOro
Ha 30MpaHHs Ta MOAAHHS JOKa3iB, y4acTh y CIIiJ-
yux (pO3UIYKOBUX) Ta IHIIUX MPOIECyaTbHUX
JSIX, OCKApKEHHS pllIeHb, i 4yu Oe311sUTbHO-
CTi YIOBHOBa)XEHHX 0ci0, mpaBa Ha iH(pOopMaIlito
Tomo. MOXIMBUM TaKOXX BHIAETHCS PO3IIH-
PEHHS KoJla KpaiH, KpUMiHaJbHE MpOoIeCcyalbHe
3aKOHOJABCTBO SIKUX IMJIArae AOCIIIHKEHHIO 3a
JIOTIOMOTO0 KOMITapaTUBHO-TIPABOBOTO METO/LY.
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Legal issues of transformation of free land privatization in Ukraine

Yurkov Marko
PhD student, Department of Land and Agrarian Law,
Yaroslav Mudryi National Law University, Ukraine

Today, privatization processes are developing dynamically. There is a growing number of
disputes that arise during the exercise of citizens' right to privatize land. The article critically
analyzes the modern mechanism of free privatization of land plots by citizens of Ukraine and
substantiates new organizational and legal approaches to completing this process with minimal
expenditure of public resources.

It is emphasized that in the absence of vacant lands of state and communal property, every
willing citizen of Ukraine will not be able to exercise the right to free privatization. On the one
hand, the area of the state does not expand, but remains stable. On the other hand, the number
of Ukrainian citizens is growing. So, at some point the free privatization of land by Ukrainian
citizens must be exhausted. Obviously, it would be more appropriate today to legally abandon the
free privatization of land by Ukrainian citizens until such a time comes. However, the decision
to cancel free privatization must be considered and well-founded. It is hardly possible to deprive
war veterans, participants of the anti-terrorist operation, victims of the Chernobyl nuclear power
plant of their right to free privatization. This also applies to some other categories of Ukrainian
citizens (for example, socially vulnerable citizens, etc.). It is obvious that mechanisms should be
enshrined in law that would ensure the right to purchase land on preferential terms or the right to
monetary compensation, etc.

In addition, it was emphasized the need to preserve another element of free privatization — the
opportunity for citizens of Ukraine to acquire land ownership in the privatization of agricultural
state or communal enterprises in accordance with Article. 25 of the Land Code of Ukraine. Social
inequality cannot be allowed. Those who "work on the land" — peasants — should have the right to
own state-owned or communally-owned agricultural land. However, it is necessary to establish
a legal prohibition to change the purpose of the land plot, which is received free of charge. In
addition, certain restrictions should apply to the transfer of land to third parties, its alienation, etc.
It is clear that such restrictions must be in place within a certain period.

Introduction

The primary land market is the transfer
of ownership of land from the state or local
community to individuals (both individuals
and legal entities)!. The primary land market

! Kynuanu TI. ®@. OwiHka CTaHy 3eMEIBLHOTO
3aKOHOJABCTBA YKpAaiHU Ta MEPCIEKTUBU MHOro pos-
BUTKY. KuiB: AHamitruuHo-nopamunii ieHTp brakutHoi
ctpiuku [TPOOH, 2007. C. 77.
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is formed as a result of: 1) the privatization of
land to citizens and legal entities; 2) acquiring
land plots from state or communal lands on a
competitive basis (land auctions) by citizens and
legal entities.

The development of the primary land market
began with privatization processes. Privatization
of land as one of the leading directions of land
reform in Ukraine is aimed at ensuring the
de-monopolization of land ownership with the

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/22

WWW.UNI-GOETTINGEN.DE/REOS



Yurkov Marko

replacement of the principle of exclusive state
ownership of land in the mechanism of legal
regulation of land relations by the principle of
pluralism of land ownership. The first principle
is characterized by a one-person composition
of the institution of land ownership, which
provides for the possibility of land only in the
ownership of the state (people). The principle of
pluralism of forms of land ownership provides
for the possibility of acquiring land plots in the
ownership of various entities, among which the
state is only one of them.

Modern land policy of Ukraine is aimed
at continuing the process of land privatization,
development and functioning of the land market,
the formation of a system of multiple land
tenure and land use. Privatization processes are
developing dynamically today. As a result, there
is a growing number of disputes that arise during
the exercise of citizens' right to privatize land.
At the same time, the current socio-economic
issues of the institute of free land privatization,
including the justification of alternative legal
models of providing Ukrainian citizens with
land resources on a market basis, remains
insufficiently studied.

The purpose of this article is a critical
analysis of the modern mechanism of free
privatization of land by citizens of Ukraine and
justification of new organizational and legal
approaches to completing this process with
minimal expenditure of public resources.

Presenting main material

Privatization of land as a direction of land
reform began in Ukraine in 1992, when such
legislative acts were adopted: The Law of Ukraine
"On Forms of Land Ownership" dated January
30, 1992; the resolution of the Verkhovna Rada
of Ukraine "On Accelerating Land Reform and
Privatization of Land" dated March 13, 1992; a
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new version of the Land Code of the USSR dated
December 18, 1990 (version of March 13, 1992).
In the future, the processes of such privatization
were developed in the conditions of formation
of market land relations in accordance with the
Decree of the Cabinet of Ministers of Ukraine of
December 26, 1992 "On privatization of land".
And on the basis of this Decree a significant
number of Ukrainian citizens received into
private ownership the land plots that were in
their permanent use at the time of privatization.

The very term "land privatization" remains
controversial in Ukrainian legal literature to
this day. As A. Miroshnychenko rightly notes,
neither the legislation nor the legal doctrine has
finally established a single understanding of land
privatization. In general, they can be divided into
two groups: a broad and narrow understanding
of land privatization. In his opinion, a broad
understanding implies the consideration of
privatization as the alienation of state-owned (or
communal) property for the benefit of individuals
and legal entities. According to the narrow
understanding of privatization, it is considered
as a free, one-time (within the established norms)
alienation of land plots of state and communal
property exclusively to citizens?.

T. Kovalchuk and O. Zayets understand the
privatization of land as a special kind of land
procedural legal relations, in which through the
activities of the subjects a free transfer of land from
state ownership to private ownership of citizens
and collective ownership of their associations is
held in order to create conditions for its effective
use as a result of land reform®. But according to
P. Kulynych, such a definition is methodologically

2 Mipouranyenko A.M. HampsiMu BIOCKOHACHHS
YUHHOTO 3aKOHOJABCTBA YKpAiHM NP0 MPUBATH3AIIIO
3emenb. 3emaeyempiti i kaoacmp. 2007. Ne 2. C. 49.

3 Kosampuyk T., 3aeup O. IpuBarusaiiis 3emenb
B YKpaiHi: LUISIXM PO3B’s3aHHA 3aKOHOJABYMX KOJI31H.
Ilpaso Yxpainu. 1999. Ne 8. C. 29.
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incorrect, as it narrows the content of legal
regulation of land privatization only to procedural
norms. However, the privatization of land by its
legal nature is the realization of the right to land,
which is determined by the rules of substantive
law. And procedural legal norms, which, of course,
are part of the structure of the institution of land
privatization, are only a form of implementation
of substantive legal norms of the same institution®.

Before the beginning of land reform in
Ukraine, there was a question to decide which
form of land privatization should be introduced
in Ukraine: paid or free? Given the fact that
before the privatization all the country's lands
were in state ownership, which was also called
public, as well as the low financial situation of
the vast majority of citizens, the main form of
land privatization was a free privatization. Its
essence was that all land plots, which at the time
of entry into force of the Land Code of Ukraine
as amended on March 13, 1992 were provided
to citizens of Ukraine for permanent use, were
subject to transfer to their ownership without any
compensation.

The right to free privatization of land was
regulated in such a way that every citizen of
Ukraine had the right to receive free ownership of
6 land plots for various purposes within the norms
of free privatization, in particular, for: peasant
(farmer) economy, personal farm, construction
and maintenance of residential buildings and
outbuildings (homestead), gardening, cottage
and garage construction. Moreover, this right
was granted not only to those citizens who before
the privatization received the use of land for
the intended purpose, but also citizens who did

* Kynuuaunu I1.0. TIpaBoBe 3a0e3reueHHs] MpUBa-
TU3alil 3eMeb B yKpaiHi: Teopis, MpaKTHUKa, HUIAXH
BIOCKOHANEHHs  Yuewwvie 3anucku  Taspuueckozo
HAYUOHATbHO2O YHUeepcumema um. B. U. Bepuaoc-
koeo. Cepus «FOpuouyeckue naykuy. Tom 22 (61). Ne 1.
2009. C. 186.
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not have such land and applied to the relevant
authorities with applications for allotment and
ownership of land from state-owned lands.

In addition, the free privatization of land by
citizens can include large-scale privatization of
agricultural lands, which were used by collective
and state farms. Although in the process of such
privatization the land holdings of these farms
were transferred to the so-called collective
ownership of their successors — collective
agricultural enterprises, of these
enterprises and retirees from among them

citizens

received the exclusive right to receive land free
of charge. After 1994, on the basis of these land
shares, citizens received agricultural land plots
in the area. The right of ownership of such land
plots was certified by state acts on the right of
private ownership of land.

With the enactment of the current Land Code
of Ukraine on October 25, 2001, the state policy
in the field of land privatization has changed
significantly. On the one hand, the list of lands to
be privatized and the range of subjects of private
land ownership was expanded, and on the other
hand, the Code defined the minimum required
list of lands to remain in state ownership.

Systematic analysis of the content of the
relevant provisions of the Land Code of Ukraine,
which regulate relations on land privatization,
allows us to identify the following types of free
privatization:

a) transfer of land plots used by citizens
(Article 118);

b) privatization of land plots by members of
farms (Articles 32; 118);

c) gratuitous receipt of land plots of state
and communal property within the norms of
gratuitous privatization (Articles 118; 121);

d) privatization of lands of state and
communal agricultural enterprises, institutions
and organizations (Articles 25; 118);
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e) gratuitous transfer of public lands of a
horticultural society and a country cooperative
to the ownership of the society and a country
cooperative (Articles 35; 52);

e) transfer of land plots for housing and
garage construction to housing construction
(housing) cooperatives and garage construction
cooperatives (Article 41);

g) the transfer of land occupied by apartment
buildings — the association of co-owners
(Article 42).

In the latter cases (p.p. d-g) we a talking
about transfers of land plots of citizens to legal
entities.

It should be noted that the privatization of
land, not being an end in itself, was from the
very beginning aimed at expanding the scope
of the institution of private ownership of land.
In fact, it was one of the main tasks of land
reform — ensuring the redistribution of land with
the provision of their ownership to citizens and
legal entities. The beginning of land privatization
had a pronounced agricultural character, being
an important factor in the formation of the
private sector, primarily in agriculture, as well as
in other sectors of the economy.

Despite the fact that free privatization of land
is formally a good that all citizens of Ukraine have
the right to use, in fact only 14,752.5 thousand
citizens (or 32.4% of the population of Ukraine)
have the opportunity to exercise this right.

It is also necessary to pay attention to the
problem of social injustice of the norms of free
privatization established in Article 121 of the
Land Code of Ukraine. This is due to the fact that
virtually every citizen can get a plot of land free
of charge. This right is not related to the place
of residence of a particular person, but it is clear
that every citizen who wants to get a land plot in
the city of Kyiv, or even in the Kyiv region, will
not be able to exercise their right. So, some will
receive a land plot in the capital, and some —in a
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city of regional importance, village, settlement.
It is clear that the value of the received land plots
will differ, but formally all citizens use the same
right — to privatize the land plot.

It is clear that under such conditions, the
right of everyone to receive a land plot free of
charge is a profanation, a declarative appeal. It
is especially surprising that this opportunity is
unlimited in any time. This is obviously illogical.
After all, if new citizens are born in Ukraine (and
the territory, of course, remains the same), it will
not be possible to satisfy privatization "rights" in
any way, even hypothetically. Every right must
be opposed by someone's responsibilities and a
right must be a real possibility.

As everyone knows, the entire territory
of Ukraine is 60.4 million hectares, and the
population is 42 million. According to the State
Geocadastre, 60% of Ukraine's land is already
privately owned, and 17 million people have
used the right to free privatization. If we assume
that they will no longer claim to receive land free
of charge, there are still 25 million people left,
to whom the law guarantees another 160 million
hectares. Although 24 million hectares remain,
including reserves, rivers, forests and roads. So,
it is absolutely clear that there will not be enough
land in Ukraine.

It should be noted that, among other things,
free privatization creates conditions for officials
to commit corrupt practices, as supply and
demand do not match.

All the above raises the question of the
prospects for free privatization of land, which is
significantly relevant today.

It worth saying that back in 2012, a valid
conclusion was made in the literature about the
need to abandon the free privatization of land
by citizens. In particular, it was argued that the
homestead, garden and country plots provided for
use should be transferred to the ownership of users
"automatically" (due to legal requirements), which
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will only bring the "formal" state of affairs in line
with the actual. In other cases, the right to "free"
privatization of land should be monetized °. Today,
representatives of land management science and
economists also argue that free privatization of land
by citizens has no prospects °.

In this regard, the point of view of
P. Kulynych is correct, who notes that in modern
conditions, the legislation of Ukraine in the field
of free privatization ofland should be significantly
adjusted in accordance with modern conditions.
Firstly, in the new conditions, paid privatization
should become the main form of privatization of
land plots by citizens of Ukraine. Secondly, the
institution of free privatization of land should be
turned into a means of targeted transfer of land
ownership for the construction of residential
buildings only for: 1) socially vulnerable groups,
especially those who are on the housing register,
2) residents of rural settlements, 3) young
professionals who are sent to work in rural areas.
To this end, the state and local communities
should have the legal opportunity to form special
land funds. Thirdly, land for horticulture, cottage
and garage construction should be provided in
the property only on a paid basis’.

Indeed, in the absence of vacant state and
communal lands, every willing citizen of Ukraine
will not be able to exercise the right to free
privatization. On the one hand, the area of the
state does not expand, but remains stable. On the

5 Mipommandenko A. M., Maprun A. T, Pinenko
A. L. [Ipobnemu Ta mepcreKTHBH 0€30TUIaTHOT TpHBa-
TH3aMii 3eMeb TpoMansTHaMu. 3emueycmpill, Kaoacmp
i monimopune 3emensv. 2012. Ne 3-4. C. 50.

¢ Maprun Aunpiit. Yomy Ge3ormiarHa mpuBaTu3a-
ISl 3eMJIi He Ma€ MEePCIEKTHBH. 3em1esnopaoHull eic-
nuk. 2021. Ne 5. C. 13.

7 Kynununu I1.®. TIpaBoBe 3abe3reucHHs IpHUBa-
TH3alil 3eMesb B yKpaiHi: Teopis, MpaKTHUKa, HUIAXH
BIOCKOHANEHHS  Yuewwvie 3anucku  Taspuueckozo
HAYUOHATbHO2O YHueepcumema um. B. U. Bepuaoc-
koeo. Cepus «FOpuouyeckue naykuy. Tom 22 (61). Ne 1.
2009. C. 187.
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other hand, the number of Ukrainian citizens is
growing. So, at some point the free privatization
of land by Ukrainian citizens must be exhausted.
Obviously, it would be more appropriate to
abandon in law the free privatization of land by
citizens of Ukraine until such a time.

However, the decision to cancel free
privatization must be considered and well-
founded. It is hardly possible to deprive the
right to free privatization of the land of ATO
members, people with disabilities as a result of
the ATO and the families of those killed in the
ATO. This also applies to some other categories
of Ukrainian citizens (for example, socially
vulnerable citizens, etc.).

It is obvious that mechanisms should be
enshrined into the legislation that would ensure
the right to purchase land on preferential terms
or the right to monetary compensation, etc.

It is advisable to consider a proposal to
monetize the right to free privatization of land,
replacing the right to receive a certain area free of
charge with the right to a one-time fixed discount
for citizens of Ukraine when purchasing land
of state or communal ownership. The amount
of such a discount should be determined on
the basis of the average market value of land
privatized free of charge. Thus, in rural areas,
such a discount may compensate for the full cost
of the land, while in cities with expensive real
estate, the free privatization procedure will no
longer be used for shadow land redistribution, as
the discount will only offset a small part of the
value. For certain categories of the population
(for example, military and members of the
families of deceased military) such a discount
can be set at double or triple the amount.

Special emphasis should be placed on
the need to preserve certain elements of free
privatization. This includes, in particular, the
possibility for citizens of Ukraine to own land
plots during the privatization of agricultural state
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or communal enterprises in accordance with

Article 25 of the Land Code of Ukraine.
Undoubtedly, privatization  in

accordance with the requirements of Article 25

free

of the Land Code of Ukraine serves certain social
purposes. If the employees of non-state and non-
communal agricultural enterprises once received
agricultural land for private ownership free
of charge, so why the employees of state and
communal agricultural enterprises can’t receive
it either? Social inequality cannot be allowed.
Those who "work on the land" — peasants — have
the right to receive state-owned or communally-
owned agricultural land. It seems important that
those who will actually work on the land also
should get it free of charge. One of the safeguards
to address this issue would be a legislative ban
on changing the purpose of land received free
of charge. In addition, certain restrictions may
apply to the transfer of land to third parties, its
alienation, etc. It is clear that such restrictions
must be in place within a certain period. Given
that these are agricultural lands, such a maximum
period could be, for rxample, 7 years.

Land is an exhaustible natural resource, in
addition, it can be depleted and hypothetically
the process of privatization of land can be
completed.

Conclusion

As an object of privatization, land remains

a non-renewable natural resource, as well
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as a protected natural object as one of the
most important components of nature. In this
regard, the improvement of legal regulation of
privatization relations should be aimed not only
at ensuring the rights of citizens, but also at
determining the limits of their implementation in
order to rationally use land and protect it.

Land privatization is a rather complex and
long process that requires a lot of attention and
tolerance, because it affects the interests of many
citizens of Ukraine. We can state that in the
field of land privatization in Ukraine there are
certain shortcomings that lead to violations of
citizens' rights, as well as corruption in this area.
These issues need to be urgently resolved at the
legislative level.

For example, the following should be
able to privatize their land plots: those citizens
who own residential or country houses on it;
who kept the land in use since 2002 under the
old land legislation; receive land ownership in
the privatization of state-owned or communal
agricultural enterprises. Obviously, new land
plots in communities can be provided to those
people who are important to the local community:
village social workers, Chernobyl victims, war
veterans. In addition, the free acquisition of land
should serve certain social purposes. It should be
provided only to those who will actually work on
it. It is also necessary to amend the Land Code
of Ukraine: to remove the rules that allowed the
privatization of forest lands and water resources.
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