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THE EFFECTIVENESS OF THE PRACTICE OF THE EUROPEAN COURT
OF HUMAN RIGHTS IN EUROPE AND UKRAINE

Boiko Veronika

4th year student of the Faculty

of Civil and Economic Justice

Odesa National University of Law Academy

Abstract. The effectiveness of the practice of the European Court of Human Rights (ECtHR)
in the context of protecting the rights and freedoms of citizens in Europe and Ukraine was studied.
The key role of the court as a guarantor of protection is considered, its possibility of considering
individual and interstate cases, especially in conflict situations, such as the situation in Crimea,
1s analyzed.

The effectiveness of the practice of the ECtHR is determined by the adoption of well-founded
decisions that establish the facts of violations, indicate the responsibility of states and promote
positive changes in legislation to improve the protection of citizens' rights. Special attention is
paid to the consideration of the case "Ukraine v. Russia (re Crimea)," where the ECtHR recognized
Russia's effective control over the territory of Crimea and the city of Sevastopol, determining
responsibility for human rights violations.

It is noted that Ukraine's interaction with the ECHR is defined as an important tool in ensuring
justice and compliance with human rights standards. Court practice has become not only a means
of resolving legal conflicts, but also a step in the direction of establishing the principles of legal
protection of human rights, contributing to their effective protection both in Europe and in Ukraine.

During the analysis, it was found that the European Court of Human Rights plays a key
role in determining the standards and principles of human rights in various contexts, including
complex situations related to conflicts. Summing up, the practice of the ECtHR is an important
factor in the modern system of human rights protection, contributing to the development of
legal norms and their application both in Europe and in Ukraine. Court decisions are defined as
effective and significant for ensuring justice and protecting basic human rights in the modern
legal environment. This practice performs not only the function of resolving legal conflicts, but
also contributes to the establishment and protection of human rights in the modern legal space of
Europe and Ukraine.

Introduction. Today, in light of the for the member states of the European Union

expansion of international cooperation and
the rapid development of society, the issue of
observing human rights is becoming the subject
of increased attention for every country that
strives to meet high standards of democracy
and the rule of law. Therefore, the study of the
effectiveness of the practice of the European
Court of Human Rights becomes relevant both

and for those developing a partnership with this
European institution, in particular for Ukraine.
Ukraine, which leads the way of European
integration, is actively implementing reforms
with the aim of harmonizing its legislation with
European standards. However, despite significant
progress, the question of the effectiveness of
Ukraine's interaction with the European Court
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of Human Rights remains a subject of serious
research and discussion. It is important to
determine to what extent the practice of this
judicial body affects the protection of the rights
and freedoms of Ukrainian citizens, as well as
which aspects can be improved to achieve greater
efficiency and compliance with international
standards.

Therefore, substantiating the effectiveness
of the practice of the European Court of Human
Rights in Europe and Ukraine is an important task
that allows not only to evaluate achievements
in the above-mentioned area, but also to direct
further steps to improve the legal system and
protect basic human rights and freedoms.

The purpose of the article is an in-depth
analysis and evaluation of the effectiveness of
the judicial practice of the European Court of
Human Rights (ECtHR) in the context of pro-
tecting the rights and freedoms of citizens both
in Europe in general and in Ukraine in particular.

Presenting main material. Guaranteeing
human rights is one of the key components of
the international legal order. Implementation
and implementation of international mecha-
nisms for the protection of human rights is of
great importance in our modern world, where
individual rights and freedoms are fundamental
values. The effectiveness of these mechanisms is
determined by numerous factors and principles
that operate in international justice. However, to
ensure the effective protection of human rights,
not only the existence of these mechanisms is
necessary, but also their concrete implementa-
tion in practice.

The concept of "mechanisms of interna-
tional protection of human rights" defines a sys-
tem of international bodies and organizations
that act to establish and protect international
standards of human rights and freedoms or
restore them in cases of violations. It is import-
ant to note that these international human rights
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protection mechanisms include various bodies
and courts, such as the UN International Court
of Justice, the European Court of Human Rights,
the Inter-American Court of Human Rights, and
others. They are intended to consider and resolve
cases related to human rights violations, as well
as to provide compensation to those who suf-
fered.

According to the 1948 Universal Declara-
tion of Human Rights, everyone has the right
to effective redress through competent national
courts in cases of violation of their fundamen-
tal rights guaranteed by the constitution or laws
(Article 8). This right to an effective remedy is
also enshrined in Article 2 of the International
Covenant on Civil and Political Rights, as well
as in Article 13 of the Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms.!

The main purpose of international legal
mechanisms is to control and ensure the imple-
mentation of international human rights stan-
dards. This is especially true of fundamental
individual rights, which must be ensured through
judicial independence within each country.
Despite the difficulties that arise in this process,
constant work on strengthening mechanisms for
the protection of human rights remains an inte-
gral part of the tasks of the modern world.

An important part of international justice is
the ability to protect one's rights in international
institutions, which allows to guarantee the effec-
tiveness of human rights protection mechanisms
in the global context.

By its very nature, the European Court of
Human Rights (ECtHR) is a jurisdictional body
that has the competence to interpret the provisions

! KoHBEHIIist PO 3aXKCT MPaB JIOJUHU I OCHOBO-
nosIokHUX cBoOo [Enexrponnuii pecype]| Konsenttito
parudikoBano 3akoHoM Ne 475/97-BP Big 17.07.97.
Pexxum  moctymy:  https://zakon.rada.gov.ua/laws/
show/995 004#Text
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of the European Convention on Human Rights
and apply its protocols. In essence, this court
decides individual cases related to the violation
of basic human rights. However, it is important
to note that the ECtHR does not decide specific
cases, but provides recommendations to the judi-
cial authorities of the country where the case
arose regarding its settlement.

Officially, the decisions of the European
Court of Human Rights have the status of prec-
edent law, which means that they can serve as
a basis for challenging the decisions of higher
courts in Ukraine. In practice, this is enshrined in
the civil, economic, criminal and administrative
procedural codes of Ukraine.

According to Article 237 of the Code of
Administrative Procedure of Ukraine, for exam-
ple, the possibility of filing an appeal or cassa-
tion may arise if an international judicial insti-
tution, the jurisdiction of which is recognized by
Ukraine, has determined a violation of interna-
tional obligations during the consideration of a
specific case .

Summarizing, the decision of the European
Court can become a basis for reviewing court
decisions in Ukraine in individual cases when the
violation of international obligations becomes
obvious during the case.

Legal acts are based on the 1950 Convention
for the Protection of Human Rights and Funda-
mental Freedoms.? In accordance with the pro-
visions of this Convention, the basic principles
include the right to a trial by a court established

2 Koxgekc a/IMiHICTPaTUBHOTO CY/IOUMH-
ctBa Ykpainum : Komekc VYkpaimm Big 13.04.2005
Ne 4651-VI. URL: https://zakon.rada.gov.ua/laws/

show/2747-15#Text

3 Baguxaiino O. A. Jlesiki mpo6iieMu 3aCTOCY BaHHS
piteHb €BpOIEHCcHKOTo Cyay 3 MpaB JIIOAUHU B aJIMiHi-
CTPaTUBHOMY CyIOUMHCTBI YKpaiHu. 30IpHUK HAyKOBUX
mpaupb XapKiBCbKOTO HAI[lOHAJIbHOIO IEJaroriyHoro
yHiBepcutety iMeHi I. C. CxoBoponu «[IPABO». 2021.
Bum. 33. C. 15-22.
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by law; independence and impartiality of the
court; openness and publicity of the proceedings;
fair trial; reasonable terms for consideration of
the case; mandatory execution of a court deci-
sion and others.

The European Court of Human Rights plays
an important role in the human rights protection
system in Europe and was created to ensure the
fulfillment of the obligations assumed by the
participating countries under the Convention
and its Protocols. For a long period, Ukraine
was in the lead among other member states of
the Council of Europe in terms of the number of
pending cases in the European Court. Accord-
ing to the reports on the activities of the repre-
sentative of Ukraine before the European Court
of Human Rights, statistics show that as of
December 31, 2020, the court considered a total
of 62,000 cases against the States parties to the
Convention, of which 10,400 cases concerned
Ukraine, which is 16.8 % of the total number
of cases®.

In 2021, Ukraine ranked third among the
member states of the Council of Europe in terms
of the number of cases under consideration at
the European Court of Human Rights. In total,
the court considered 70,150 cases against the
States parties to the Convention, of which 11,350
cases concerned Ukraine, which is 16.2% of the
total number of cases. During 2022, the ECtHR
passed 144 decisions in cases against Ukraine, of
which 141 decisions (97.8%) recognized at least
one violation of human rights.

According to the statistics for 2022 of the
European Court of Human Rights, it was deter-
mined that:

4 3BiTH TPO pe3yJbTaTH AiSUIHOCTI YIOBHO-
BaXEHOro y crpaBax EBpoOIEHChKOro cyay 3 MpaB
mroquHu. MiHictepcTBo toctrnii Ykpainu.URL:https:/
minjust.gov.ua/m/zviti-pro-rezultati-diyalnosti-
upovnovajenogo-u-spravah-evropeyskogo-sudu-z-
prav-lyudini
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Russia ranks first in terms of the number of
court decisions issued against the state. Ukraine
ranks second according to a similar indicator.
Turkey was in third place in this ranking.’

Based on these statistics, it was found
which articles of the Convention on the Protec-
tion of Human Rights are most often violated in
Ukrainian appeals to the European Court. Among
the most typical violations, the following articles
are singled out:®

— The right to a fair trial (Article 6).

— Prohibition of torture (Article 3).

— Right to life (Article 2).

— The
(Article 13).

— Freedom of assembly and association
(Article 11).

— Protection of property rights (Article 1).

According to the presented statistics, it can

right to an effective remedy

be concluded that not only the internal mecha-
nism for the protection of human rights is insuf-
ficiently effective, but also the process of execu-
tion of court decisions is the final stage of court
proceedings. The main problem is that the state
does not take adequate measures to fully imple-
ment court decisions. This can make people feel
alienated and helpless.

Authoritative experts, such as O. Yu. Lyos-
henko, define the implementation of the decisions
of the European Court, in particular regarding
the adoption of general measures, as an imple-
mentation measure. This involves the implemen-
tation of a number of actions to adapt the current
legislation to the requirements of the Convention

> European Court of Human Rights/ Analysis of
statistics 2021. January 2022.URL: https://www.echr.
coe.int/Documents/Stats_analysis 2021 ENG.pdf17.

¢ KonucranrinoBa H.95% ckapr go €CILI
BiJl YKpAiHIlIB CTOCYIOThCSI HEBHKOHAHHS CYJOBHX
pimenp — 3axapos.Pamio cBoOoma.URL:https:/www.
radiosvoboda.org/a/devianosto-piat-vidsotkiv-skarg-
do-yevrosudu-vid-ukrainsiv-stosuyutsia-nevykonan-
nia-sudovyh-rishen/30962110.html
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and the practice of the European Court, in order
to avoid similar violations in the future.’

According to the opinions of such scientists
as V. O. Tsymbal, D. S. Koval and T. P. Rodik, it
is important to expand the application of the pro-
visions of the Convention on the Protection of
Human Rights and Fundamental Freedoms. This
should include the use of European standards by
national courts to protect human rights and free-
doms.?

In the case "Korban v. Ukraine" (Korban v.
Ukraine, no. 26744/16, §§ 146-150, 4 July 2019)
it is stated that during the court session the term
of detention of the applicant in custody expired,
but despite this he was prevented from leave
the courtroom, presenting a new indictment.
The European Court of Human Rights (ECtHR)
decided that the actions of the authorities were
unfair and the applicant was detained against his
will.?

In particular, in the case of Corban, the
ECtHR found a violation of paragraph 1 of
Article 5, since the applicant was detained with-
out a court verdict, and at the same time none
of the exceptions provided for in Article 208 of
the Code of Criminal Procedure were applied.
According to this article, the detention of a per-
son without a warrant from an investigating
judge or court can be justified only in certain

7 JIpomenko O. IO. Immnemenrtanis KonseHmil
PO 3aXHCT TPaB JIFOIUHKU 1 OCHOBOIOJIOXHHUX CBOOOJ
Ta MPaKTUKKW €BPOMENCHKOTO Cydy 3 IMpaB JIIOAUHU B
HaI[lOHAJIBHY TIPaBOBY CcHCTeMy Ykpaiau.MiHictep-
ctBo roctuiiii Ykpaiau.URL:https://minjust.gov.ua/m/
str_14104

8 Tumban B. O., Kosasns 1. C., Poxik T. IT. €Bpo-
HechKuil cya 3 MpaB JIOAWHH SIK IPaBOBA TapaHTIs
3aXHCTy MpaB MIOAWHM B YKpaiHilOpuandnuit Hay-
KOBUH enekTpoHHuil xypHain.2022. No 1. C.103-106.
URL:https://doi.org/10.32782/2524-0374/2022-1/23

° CIIPABA  «KOPFAH IIPOTH  VKPA-
[HM». (CASE OF KORBAN v. UKRAINE). (3asBa
Ne 26744/16). URL: https://supreme.court.gov.ua/
userfiles/media/Korban_vs Ukraine.pdf
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cases, but in this situation none of the exceptions
defined in article 208 were applied.

The case of Shabelnyk (No. 3) v. Ukraine
is exceptional due to the unique circumstances
in which the European Court of Human Rights
(ECtHR) was forced to consider the applicant's
complaints for the third time in connection with
the same criminal case. It all started in December
2001, when the applicant was arrested on suspi-
cion of abduction and murder of a child."

After a number of judicial stages, including
recognition by the ECtHR of violations of fair
trial and the right to defense, as well as various
decisions of national courts of Ukraine, the
Shabelnyk case became the reason for the
applicant's third appeal to the European Court.
The main issues were the application of Article 7
of the European Convention on Human Rights.
The court analyzed the issue of retroactivity of
the law and determining which criminal law is
applied in a specific case.

Recognizing the need to decide whether the
applicant had indeed been given a new sentence
as a result of the review of his case in May 2018,
the ECtHR took into account the principle of
retroactivity of the least severe law. The court
also analyzed the issue of removing the qualifying
feature of the repetition of the crime and its impact
on the reevaluation of the evidence.

The ECtHR recognized that the two
episodes in the applicant's case were not factually
connected and, removing the qualifying feature
that was no longer valid, upheld the previous
sentence in part. The court agreed with the
conclusion that the Grand Chamber of the
Supreme Court of Ukraine did not in fact impose
a new punishment, and the lack of consideration
of the application of the statute of limitations
was not an illegal act.

10 Cnpasa "[Ia6enpHuk npotu Yipainu" (3assa N
16404/03) URL:https://zakon.rada.gov.ua/go/974 457
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Thus, the ECtHR recognizedtheeffectiveness
of the actions of national courts, which took into
account the principles of justice and retroactivity
of the law in deciding the Shabelnik case, and
the absence of a new punishment confirms the
legality of their decisions.

In the case "Ukraine v. Russia (re Crimea)",
the European Court of Human Rights recognized
that Ukraine's application was admissible and
established that Russia is responsible for human
rights violations in the Autonomous Republic of
Crimea. This recognition is based on the fact that
Russia has effectively exercised control over the
territory of the Autonomous Republic of Crimea
and the city of Sevastopol since February 27,
2014. In this case, the European Court recognized
the decisions and conclusions of Ukraine as well-
founded, which testifies to the effectiveness of its
actions in considering the case and establishing
responsibility for human rights violations '

The case of Ukraine and the Netherlands v.
Russia, inwhich an oral admissibility hearing took
place on January 26, 2022. This case concerns the
effective control of the Russian Federation over
the occupied territories of Luhansk and Donetsk
regions. In January 2023, the European Court of
Human Rights (ECtHR) consolidated the cases
"Ukraine and the Netherlands v. Russia", where
the court already recognized Russia's occupation
of eastern Ukraine since 2014, and "Ukraine v.
Russia (X)", which concerns a full-scale invasion
and was included in one big proceeding.'?

" Case of Ukraine v. Russia (re Crimea) (2021).
URL: https://rusaggression.gov.ua/ua/sprava-ukraina-
proty-rosii-shchodo-krymu-za--2095814-ta--3833418
0cff9808a21c1201918f5¢3357383f40.html

12 Vkpaina ta Higepnauau nporu Pocii y €CITI:
0 JOBOAWIA YKpaiHa HAa YCHHX CIyXaHHSIX MO0
MPUAHATHOCTI COpaBu 1 YoMy Lie Tak BaxnBo. URL:
https:// minjust.gov.ua/news/ministry/ukraina-ta-
niderlandiproti-rosii-u-espl-scho-dovodila-ukraina-
na-usnihsluhannyah-schodo-priynyatnosti-spravi-i-
chomu-tsetak-vajlivo.
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One of the key aspects that the ECtHR
examines in all these cases is the question of
jurisdiction, that is, which state actually exer-
cises effective control over the respective terri-
tories. One of the circumstances that influenced
the consideration of cases against Russia is the
termination of its participation in the Convention
on the Protection of Human Rights and Funda-
mental Freedoms in September 2022.

Therefore, even in conflict conditions, the
European Court of Human Rights remains a key
body that acts as a guarantor of the provisions
of the Convention on the Protection of Human
Rights and Fundamental Freedoms. The prac-
tice of this court covers the resolution of vari-
ous cases, including both interstate conflicts and
cases of individuals.

Conclusions. The European Court of Human
Rights plays a key role in guaranteeing the pro-
tection of the rights and freedoms of citizens in
Europe, including Ukraine. The effectiveness of
his practice is determined not only by the abil-
ity to consider individual complaints, but also to
resolve interstate cases concerning human rights
violations at the national level.

An important stage in the court's work is
the adoption of reasoned decisions in cases of
human rights violations. These decisions not
only establish the facts of violations, but also
indicate the responsibility of states and create
positive changes in legislation to ensure better
protection of citizens' rights.

In practice, the court is noted for its high
responsibility in solving complex cases, in par-
ticular, regarding conflicts, such as the situa-
tion in Crimea. Recognition of effective con-
trol and state responsibility for human rights

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 05/23
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violations is an indicator of the success of judi-
cial practice.

For Ukraine, which actively interacts with
the European Court, its practice has become
an important tool in ensuring justice and com-
pliance with human rights standards. Given the
large number of pending cases, the effectiveness
of the judicial system is determined by its ability
to timely and objectively resolve various situa-
tions, ensuring a fair trial and ultimately legal
protection of human rights.

To increase the effectiveness of human
rights protection measures, it is important to
analyze successful examples of court decisions
and monitor the implementation of international
standards. An effective mechanism of judicial
protection of human rights is a universal tool of
a democratic legal system. Normative and proce-
dural aspects of this mechanism interact with the
institutional part, which includes state institu-
tions. Using their competence and special tools,
these institutions contribute to the effectiveness
of all components of the mechanism. At the same
time, all branches of government are responsi-
ble for ensuring human rights, which is the main
duty of the state. It is responsible to the person
for its activities, which must define and guaran-
tee human rights and freedoms.

Therefore, the effectiveness of measures to
protect human rights in international judicial pro-
ceedings depends on the comprehensive consid-
eration of various factors, such as legal standards,
court decisions, the role of international organiza-
tions, and the activity of civil society. To achieve
the main goal — dignity and protection of human
rights — it is necessary to overcome restrictions
and strengthen protection mechanisms.



Levchenko Alina The essence and legal nature of the limitation of the right...

The essence and legal nature of the limitation of the right to secrecy of
correspondence under the conditions of special legal regimes

Levchenko Alina
PhD student of the Departament of Public and International Law of
Kyiv National Economic University named after Vadym Hetman, Ukraine

The article is devoted to the study of the essence and legal nature of the limitation of the
right to secrecy of correspondence in the conditions of special legal regimes — martial law and
state of emergency. The author aims to investigate the essence, signs, principles and subjects
of restrictions on the right to secrecy of correspondence under the conditions of special legal
regimes, which will collectively characterize the legal nature of these restrictions, as well as to
identify problematic aspects in this area and find ways to solve them. Therefore, on the basis
of scientific statements about the restriction of rights and freedoms, the author formulated the
definition of the essence of the restriction of the right to secrecy of correspondence, telephone
conversations, telegraphic and other correspondence under the conditions of special legal
regimes. The signs, conditions and principles of limiting this right in the conditions of martial
law or state of emergency are considered in detail. Subjects of restrictions on the right to secrecy
of correspondence under special legal regimes are classified and divided into two categories —
those who are subject to these restrictions and those who establish them. The current national
legislation, which regulates the issue of special legal regimes and the introduction of restrictions
on human rights during their operation, is analyzed. Certain gaps and shortcomings of certain
practical aspects of the introduction of a state of emergency and martial law in Ukraine have been
identified, the presence of which may lead to illegal or excessive restriction of human rights and
freedoms, including the right to secrecy of correspondence, under special legal regimes. Clear
and specific proposals for improving the current legislation have been formulated in order to
eliminate the above-mentioned practical problems and to establish guarantees for the protection
of the researched right in conditions of war and emergency.
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CyTHicTh Ta IpaBoBa NpUpPoaa 00Me:KeHHsI IPABa HA TAEMHHMII0 KOPeCIIOHIeH il
B YMOBaX Jiii 0c00/IMBUX NPABOBUX PeKNUMiB

Jlesuenko Anina Banepiiena

acnipanmka xageopu nyoniuHo20 ma MikcCHapooOH020 Npasd
JIBH3 «Kuiscvkuu HayioHaIbHULl eKOHOMIYHULL YHIgEpCUmem

imeni Baouma I'emvmanay, Ykpaina

Beryn. besymoBHO, B ychOMy LIMBiTi30Ba-
HOMY CBITI JIFOJTM HAPOJKYIOThCS BUTBHUMH 1 PiB-
HUMH Yy CBOIM TIIHOCTI Ta IpaBax HE3aJEHKHO
BiJl pacH, KOJbOPY IIKIpH, CTaTi, MOBH, PEIIirii,
MOJITUYHUX 200 1HIINX IEPEKOHAHb, HAIlIOHAb-
HOTO YH COIaJIbHOTO TOXOKSHHS, MaitHOBOTO,
CTaHOBOTrO a00 IHIIOrO0 CTAHOBUIIA, 4 BUSHAHHS
T1IHOCTI 1 pIBHHUX Ta HEB1 €MHUX IPaB JIIOAUHU
€ OCHOBOIO CBOOO/TH, CTIPABEIJTMBOCTI Ta 3araJib-
HOTO MUDY'.

Jnsa Ykpainu 1e TBEpI)KEHHS HE € BUHSAT-
KOM, aJDKe HallioHanbHOI KoHcTHTyIlI€EIO BCTa-
HOBJICHO, II1O JIFOJIMHA, 11 )KUTTS 1 3I0POB’ s, 4€CTh
1 TIHICTh, HEAOTOPKAHHICTH 1 Oe3meka BHU3HA-
I0ThCSl B YKpaiHi HAaWBUIIOIO COIIaJIBHOKO IIiH-
HicTi0. BomHOUAac, mpaBa i cBOOOIM JIFOMUHU Ta
X rapaHTii BU3HAYaAIOTh 3MICT 1 CIIPSMOBAHICTb
JUSTIBHOCTI JIepyKaBH, a YTBEP/KEHHS 1 3a0e31e-
YEeHHs IUX IMPaB i CBOOOJ € TOJIOBHUM 00OB’sI3-
KOM JIepyKaBu->.

PiBens 3a0e3neueHHs npas 1 CBOOO T JTFOIUHA
€ TIOKa3HUKOM piBHS 1 cBOOOAM B JepikaBi
Ta BHUKOHAHHS JI€PKaBOIO CBOiX 3000B’s3aHb
nepen JroabMu. OIHUM 13 OCHOBOIIOJIOXKHHX
1 HeB1/I'EMHHUX TIpaB JIIOAWHU € MPABO HA TAEM-
HUIIO JTUCTYBaHHS, Tele(OHHUX PO3MOB, Teje-
rpadHoi Ta iHmoOi kopecnoHxaeHmii. Ile mpaso

! 3BarampHa [JeKiapaiisi mpaB JIFOAMHU  BiX

10.12.1948. URL: https://zakon.rada.gov.ua/laws/
show/995 015#Text (nata 3Bepuenns 03.12.2023).

2 Koncruryris ~ Vipainu  Bix  28.06.1996
Ne 254x/96-BP. URL:https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text(nara
3BepHeHHs 03.12.2023).
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rapaHTye JIOAWHI CBOOOAY W 0COOMCTY Hemo-
TOPKaHHICTh, a HOro 3a0e3mnedyeHHs J1ep>KaBoko
HaOyBae ocobOnuBoro 3HaueHHs. [Ipore 11e mpaBo
HE € a0CONIOTHUM. 3aKOHOJABCTBOM BCTaHOB-
JIOIOTHCS BUMAIKK 0OMEXEeHHS peaizallii {boro
npaBa. OfHAK Ha MPAKTUI TPAIUISIOTHCS HETIO-
OJIMHOKI BUIMAJKHM BIIXWICHHS BiJl IIHX HOPM,
a TOMy MpaBO Ha TAEMHUINIO KOPECMOHJEHIIIT
CHCTEMaTUYHO 3a3HA€ HEIIPABOMIPHUX BTPYYaHb
1 oOmexeHb. Tox HOTO 3aXUCT € OHIEI0 3 Haii-
TOCTPILIMX MPoOJeM sK A YKpaiHH, Tak 1 JUIs
IHIIUX JIEMOKPATHYHKUX KpaiH’.

OpHUM 3 TaKWX BUTAJKIB OOMEKEHHS 3ra-
JAHOTO TpaBa € BBEICHHS B KpaiHi 0COOIMBUX
MIPaBOBUX PEKUMIB — HAJA3BUYAMHOTO a00 BOEH-
HOTO CcTaHy. Y 3B 53Ky 13 3arapOHUIIBKUMU JIIMU
Ta TOJANBIIUM TOBHOMACIITA0OHHUM BTOPTHEH-
HAM pocii 10 Ykpainum Ha Teputopii YKpainu
Oynu BBEJEHI MPOTATOM JIMIIE ABOX MJHIB 23
1 24 motoro 2022 poky obuaBa 0coOnMBi mpa-
BOBI1 PE)KUMH — HAJ[3BUYAHUIN Ta BOEHHUH CTaH,
OCTaHHIH 3 SIKHX TPUBAE 1 JOHUHI.

Bapro BiAMITUTH HasBHICTh HayKOBHUX
mpaip, SKi CTOCYIOThCS CHelu(iKH 0COOIH-
BUX TPABOBHX PEXKHUMIB Ta 3arajibHOI Xapak-
TEPUCTUKH OOMEKEHb MpaB 1 CBOOOJ JIIOIUHH,
OJTHaK KOHCTAaTyBaTH BIJICYTHICTh HayKOBHX
IOCHiIKEeHb, SKI O BHCBITIIIOBAIM 0COOIH-
BOCTI OOMEXEHHS caMe MpaBa Ha TAEMHHUIIIO

3 Mixuesuu JI.B. KorcrutyliiiiiHe npaBo Ha TaeM-
HHUIIIO JIUCTYBaHHS, TeJIe()OHHUX PO3MOB, TenerpadHoi
Ta 1HIIOI KOPECTOHJCHIIT OKpeMHX Kareropiii ocio.
Yaconuc Kuiscvrkoeo yHisepcumemy npasa. 2020. Ne4.
C. 102-106 (tyT —c. 102).
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KOPECITOH/ICHIIIT B YMOBaX HAaJ3BHUYAHOTO Ta
BOEHHOTO CTaHYy.

BpaxoBytoun 11€, a Takoxx Te, 0 0COOTMBI
MIPABOBI PEKUMHU HE € 3BUIHUM OYJICHHUM SIBH-
meM Juist OyJib-sIKOi 3 KpaiH, MUTAaHHA iX 3ampo-
BaJDKEHHS 1 Aii Ta, 30KpemMa, OOMEKECHHsI MpaB
1 cBOOO/I TIOAMHM IIif Yyac IX mil, € Hag3BUYaiHO
aKTyaJTbHUMH 3 METOI0 HEJOMYIICHHS iX He3a-
KOHHUX MOPYIIEHb YU HAJAMIPHUX OOMEKEHbD.

3 omsgy Ha BUKIAJACHE, METOI0 CTaTTi
€ JIOCJTIJUKEHHSI CYTHOCTI, O3HAaK, HPUHIIMIIIB
1 cy0’€exTiB OOMEKESHHS ITpaBa Ha TAEMHUIIIO JTHC-
TyBaHHS, TeJIe(QOHHUX PO3MOB, TelerpadHoi Ta
1HIIIOT KOPECTIOHICHIIIT B yMOBax Jii 0COOIMBHX
MPaBOBUX PEKUMIB, SIKI B CYKYITHOCTI XapakTe-
PpU3yBaTUMYTh IIPABOBY MPUPOTY IIUX OOMEIKEHb,
a TaKoX BUSIBJICHHS NMPOOJIEMHUX aCMEKTIB y i
chepi Ta MOMTYK NIIAXIB iX BUPIMICHHS.

Bukian ocHoBHoro marepiamy. JlilicHo,
HEBiJ’€MHHUM €JIEMEHTOM 1HCTUTYTY OCOOIMBUX
MPaBOBUX PEKHUMIB € 0OMEKEHHS MpaB 1 cB0OO.
JTIOAMHA 1 TPOMAaJsHUHA, SKUM Iepen0adeHo
3MiHYy NpaBOBOro crarycy ocobu. Ilpu npomy,
OOMEXEHHSI TIpaB JIOAMHU HAYKOBIl TPaKTy-
I0Th TO-pi3HOMY. Tak, y BY3bKOMY pO3yMiHHI
oOMeXeHHsS TpaB 1 cBOOOJ — 1€ 3aKOHOJAaBYe
3BYXKEHHS 3MICTy Ta OOCSTY MpaB Ta YHHHUKH,
10 YHEMOXIIUBJIIOIOTh a00 YCKJIaTHIOIOTh pea-
Ji3arito 0co00r0 CBOIX mpas i cBoboa®. IHIMMHU
CJIOBaMH, II€ — TIEBHI 3a00pOHH, SKI TOKJIMKaHI
3MIHUTH MOBEIIHKY 0CO0M 4yepe3 oOMexeHHs ii
cy0’eKTUBHOTO IpaBa’.

4 Baceuxo JI.O. OOMeKeHHS TIpaB JIOAUHU B yMO-
Bax miobauizarii: mpodiemu teopii i mpakruku. FOpu-
ouuna Yxpaina. 2013. Ne 1. C. 4-8 (TyT —C. 5).

5 Ocunceka O.B. O6GMexxeHHsS TpaB 1 cBOOOI
JIOMUHU: TEOPCTUKO-TIPUKIANHI acHeKTh: aBToped.
nuceprarii... kaua. rop. Hayk 12.00.01 Kuis. [nctutyt
nepkaBu 1 mpasa iMeni B.M. Kopenpkoro. 2010. 20c.
(TyT —c. 10).

¢ ®irens F0.0. OOMeKeHHS TPaB JIIOANHA B YMO-

Bax BO€HHOro cTaHy. Haykosuii gicnux JlbgiecbKkoi

rkomepyitinoi  axademii. Cepis «FOpuouunay. 2015.
Bum. 2. C. 222-230 (TyT — ¢. 223).
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B mmpokoMy X poO3yMiHHI OOMEXEHHSIM
npaB 1 CBOOOJ JIIOAVHHU € 3aKOHHE BTPyYaHHS
opraHiB myOiiyHOi BiIaau y cdepy NpHUBATHOI
ABTOHOMII 1HJIMBiJIa TUIAXOM IIUICCIIPSIMOBA-
HOTO TPUMEHIICHHS y IMpoLeci peanizalii Tux
MOXKJIMBUX MOJIEJIeH MOBEIIHKH, K1 CKJIagaloTh
paBo 0coOu, IO COPSIMOBAHO HA 3a0€e3MEUCHHS
OanmaHcy NpHUBaTHUX 1 MyOJIYHUX IHTEpPECiB
3 METOIO0 3aXHUCTy HAI[IOHAJIBHOI OE3MeKH, Tpo-
MaJICBKOTO TIOPSIKY, JKUTTS 1 3I0pOB’S 1HIIIHMX
arozeit’s.

BianoBigHO, CyTHICTH OOMEXEHHS paBa Ha
TAEMHUITIO JIUCTYBaHHS, Tele(OHHUX PO3MOB,
TesierpadHOi Ta 1HIIOT KOPECHOHICHLII B yMO-
Bax HAJ3BUYAMHOTO Ta BOEHHOTO CTaHy BapTO
OXapaKTepu3yBaTH sk nependoadeHnii KoHctury-
i€t YKpaiHu peKuM TUMYacOBOTO 3aralbHOTO
MPU3YIUHEHHSI YW 3BYXXEHHS 00CATY peasiza-
i I[bOTO TpaBa 3 METOI YCYHEHHS HACIIIKIB
HAJ3BUYAHUX CHUTyalllii TEXHOT€HHOTo abo
MIPUPOAHOTO XapakTepy ado crpod 3aXOIUIeHHS
JIEP’KaBHOT BJIATM YW 3MIHU KOHCTHUTYI[IHHOTO
Jaay WUIIXOM HACHIIbCTBA, 30poiHOI arpe-
cii unM 3arpo3um Hamagy, HeOe3MeKH IeprKaBHIM
HE3aJIeKHOCTI Ta TEPHUTOPIaNbHIA ITICHOCTI
VYkpainu, K1 NPU3BOAATH 0 BBEACHHS PEKUMY
HaA3BUYAITHOrO 200 BOEHHOTO CTaHy.

Bonnowac, y ropuauuHiii HayKoBii jiTepa-
Typl BUIUIAIOTH NEBHI O3HAKW OOMEXEHb, SIKi
3aCTOCOBYIOTHCSI B YMOBaxX HaJI3BUYAMHOTO Ta
BOEHHOTO CTaHy Oy/Ib-SIKOI TeHE3H:

— OOMEXEHHS SBISIOTH COO0I0 MEBHI I0pH-
IU9HI Ta (PaKTUYIHI HACTIIKH Y BUITISI IEBHUX

7 CaBunH Muxaiino. CyuacHi TeHAeHIIi KOHCTH-
TYLIOHANI3My Yy KOHTEKCTI TIoOaii3alii Ta mpaBoBOTO
iopaiizmMy: MoHorpagis / M. CaBuuH ; YXrop. Hail.
yH-T, Hayk.-nocmia. iH-T mopiBHsUI. myOn. mpasa Ta
MixHap. mpasa, IOpua. ¢-1. — Vxropon: PIK-Y, 2018. —
440 c. (tyt —c. 291).

8 Crpekanos A. €. OOMEXKEHHIOCHOBHHX TIPAB Ta
cBOOO/ JIFOMHU 1 TPOMAJIIHUHA K IHCTUTYTKOHCTHTY-
LiifHOTO MpaBa YKpainu: aBToped. auc. ... KaHJ. IOpU.
Hayk: 12.00.02. Xapkis, 2010. 20 c. (tyt —c. 3).
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«HE3pYYHHX» YMOB JUIS BIAMOBIIHUX CyO’€K-
TiB, MpaBa 1 CBOOOIM SKUX OOMEXYIOThCS 3a
OJTHOYACHOTO 3aJI0BOJICHHS MPAaBOBUX 1HTEPECIB
Cy0’€KTa BIIQIHUX TIOBHOBAXXCHb, SIKUH 3ampo-
BaJMB Taki oOMexeHHs, abo 1HTepeciB TPeThoi
CTOPOHH, sKa 3aIlikaBlieHa Y 3alpoBaJKEHHI
TakuX OOMEIKEHb;

— 0OMeXeHHS y Oy[b-sIKOMY BHIIAJKy CTa-
HOBJISITH COOOI0 3MEHILIEHHS 03BOJIEHOI HOp-
MaMH IIpaBa MOBEIIHKY (HAPUKIal, OCOOTUBHIA
pexuM B’i3y 1 BHi31y, OOMEXeHHS CBOOOIU
nepecyBaHHs, 3a00pOoHA TPOBEIEHHS 300piB,
MITHHT1B, JEMOHCTpAIIii Ta IHIIHNX MacCOBUX 300-
piB, 3ampoBaHKEHHS KOMEHJAHTCHhKOI TOAMHU,
3aIpOBa/IKEHH LIEH3YPH, BCTAHOBJICHHS KapaH-
THUHY Ta MPOBEICHHS HIIUX CaHITaApHUX Ta MPO-
THEMIIEMIYHUX 3aXO0AiB, 3a00pOHa MPOBEACHHS
BHOOPIB 110 TPEICTABHHUIILKUX OpPTaHiB BIIaH
TOIIIO);

— OOMEeXEHHS, fKI  3alpoBaKyHOThCS
y 3B’SI3KY 13 3alpOBaHKCHHSIM HaJI3BUYANHOTO
Ta BOEHHOTO CTaHY, 3aBX/1 MAlOTh BCTAHOBJICHI
HOpMaMHM TpaBa MeXl IX peanizarii, 30kpema
IIPOCTOPOBI, TaK SK 3alpOBAPKYIOThCSA Ha IEB-
Hill TepuTOpii, BHU3HAYEHIH Yy BiANOBITHOMY
aKTi, Ta TUMYACOB1, OCKUTbKH B 00OB’I3KOBOMY
MOPSIIKY TTIOBUHHI MaTHU CTPOK Aii, IKHUH TaKOX
BU3HAYAETBCA Yy pIMICHHI Cy0’€KTa BIIATHUX
MOBHOBAXKCHB’.

3a3HavyeH1 03HAKHW OOMEXEHHS IMpaB 1 CBO-
001 JTFOIMHY B YMOBAX il 0COOIMBUX MTPABOBUX
PEKUMIB MpUTAMaHHI 1 OOMEXEHHIO IpaBa Ha
TAEMHHUIIO JIMCTYBaHHS, TEIE(POHHUX PO3MOB,
TeserpadHoi Ta iHIIOT KOPECHOHACHIII B yMO-
BaX BOEHHOTO Ta HAJ3BUYAWHOIO CTaHYy.

BBakaetbcs, 110 1151 TpaBOMIpHOCTI 0OMe-
KCHHSI TIpaB 1 CBOOOJ| JIFOMWUHU, Y TOMY YHCIIi

 Menbhuk P.I. Uyoko T.IT. [TpoGaemu 0OMeKeHHsE
paB 1 CBOOOI JIFOMHU B yMOBAX JIii CIIEIIaJIbHOTO Tpa-
BOBOTO PEXUMY. BicHuk JIyeancbkoeo 0epaicagHoeo yHi-
eepcumemy euympiwnix cnpas iveni E. O. /idopenka.
2016. Bun. 1. C. 125-134 (tyT —c. 128-129).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 05/23
WWW.UNI-GOETTINGEN.DE/REOS

The essence and legal nature of the limitation of the right...

npaBa Ha TAEMHUIIO KOPECTIOHICHIIIT, B YMOBaX
Ji1 0cOOIMBUX MTPABOBUX PEKUMIB MOTPIOHI:

— HAasBHICTh 3aKOHO/ABCTBA, IO PETYJIIOE
IIPAaBOBUM PEXHUM HAJ3BUYANHOIO CTaHy, WIO
nependayae HasgBHICTh KOHCTUTYLIHHHUX HOPM
Ta HOPM 3aKOHOIABCTBA MPO OCOOIMBI MPaBOBI
pEeXUMU;

— JIOTPUMAHHS JIETITUMHOI METH OOMEXEHb
MpaB JIFOIWHU, 30KpeMa IOIO0JaHHS HaCIiJIKiB
cUTyamii, fKka CIpPUYMHWIA BBEICHHS HaJ3BU-
4alHOIO CTaHYy;

— HEeOOX1THICT, 0OMEXXEHHS TIpaB 1 cCBOOO
B JIEMOKPAaTHYHOMY CYCIIUIBCTBi, IO Tependa-
Yyae BCTAHOBJICHHS CIIIBBIJHOIIEHHS HarajgbHOi
CyCTUIBHOI MOTPeOHn TaKOro OOMEKEHHS 3aKOH-
Hiit meTi'’.

JiiicHo, mist Toro, mo0 OOMEeXeHHs MpaB
1 cB0OOA MOAMHK OYJI0 TIPaBOMIpHUM, HEOOX1-
HUM € JIOTPUMAaHHS yMOB 3aKOHHOCTI, JIETITH-
MHOCTI Ta HEOOX1THOCTI, SIK1 B CBOil CyKYIHOCTI
YTBOPIOIOTH TAK 3BAHUM «TPUCKIATOBUN TECT.

AHai3 KOHCTUTYIIHHUX HOPM 3apyOiKHIX
JIep’KaB 1010 PEry/IoBaHHS OOMEXEHb MpaB
1 cBOOOJ JIOAWMHHU, 30KpEeMa TpaBa HA TaEM-
HUIIIO JINCTYBaHHS, Tele(OHHUX PO3MOB, Teje-
rpaHOi Ta 1HIIOI KOPECHMOHJEHIIT B yMOBax
HAJ[3BUYAITHOTO Ta BOEHHOTO CTAaHY JAa€ MOX-
JUBICTh BUIUIMTH W y3arajJbHUTH TPUHIUIH,
BIJMIOBITHO JO AKHUX Takl OOMEXEHHS MalOTh
301HCHIOBATUCE:

— OoOMeXeHHs TpaB 1 cBOOOA MOxe OyTu
BUKIIMKAHO JIMIIE TUM, IO peami3ailis TaKux
mpaB 1 cBO0O Oy/ie TPU3BOAUTH 0 301TbIIIEHHS
COLIIbHOT HANPYXEHOCTI Ta MePEeIIKOPKATH
TiSUTBHOCTI OpTraHiB AepKaBHOI BIA/IH;

0]Teguenko A.B. TIpaBoMipHICTH OOMEKEHHS
IIpaBa Ha TAEMHULIIO JIUCTYBaHHS, Telle()OHHUX PO3MOB,
tenerpadHoi Ta 1HIIOI KOPECIOHAEHLIT B yMOBaxX Hal-
3BHYAHOTO CTaHy B YKpaiHi: mpobaeMu HOPMaTUBHOTO
3aKkpituieHHs.  [IpuuoprHomopcoki  nyOniuHo-npasosi
yumanuA: Marepiaan MiXHapoAHOT HayKoBOi KOH(e-
penuii (M. Muxkomnais, 10-12 Bepecus 2021 p.). Muxo-
naiB. 2021. C. 31 — 35 (tyT —c. 31-32).
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— TpOMaJsiHU OOOB’SI3KOBO MAlOTh OyTH
noiH(opMOBaHi PO BBEACHHS HA TEPUTOPIi, 1€
BOHU TPOXHUBAIOTh a00 THMYAacoOBO nepelyBa-
I0Th, HAJA3BUYAHOTO 200 BOEHHOTO CTaHY;

— TIpOMaJsHHU MaloTh OyTH MOiH(OPMOBaHI
Mpo Te, AKi came MpaBa i cBOOOIU Ta B SKOMY
00cs131 OyayTh 0OMEKeH1 BIPOJOBK JIii 0COOIH-
BUX ITPABOBUX PEKUMIB;

— OKpeMl IIpaBa JIIOAMHHU, 30KpeMa IPaBo
Ha CcBOOOMY BiA KaTyBaHb, BiJ >KOPCTOKOTO,
HEJIIOAICBKOTO a00 TaKoro, IO MPUHIXKYE Tij-
HICTb, OBOJDKEHHIO YU TOKapaHHIO, MPaBO He
OyTu B paOCTBI UM MiTHEBUIBHOMY CTaHY, IPaBO
Ha BU3HAHHS NPaBoCyO’€KTHOCTI, IPABO HE M-
JaBaTUCS TIOKapaHHIO 3a Jii0, Ika Ha MOMEHT il
BUYMHEHHSI HE CTAHOBHMJIA KPUMIHAJIBHOTO MTPABO-
MOPYUICHHS, HE MOXYTh OOMEXYBaTUCh HaBiTh
32 YMOB BBE/ICHHS HaJ3BUYalHOTO Ta BOEHHOI'O
CTaHyj,

— 00MexXyBaJIbHI 3aX0/I1 PEKUMIB HAa[3BU-
YalfHOTO Ta BOEHHOTO CTaHIB HE IOBUHHI CYTIPO-
BO/UKYBAaTUCh JMCKPUMIHAIIIE€I0 HA OCHOBI pacH,
CTari, MOBH, KOJIbOPY LIKIPH, HALIOHAJILHOI PH-
HaJICXKHOCTI UM BIPOCTIOBITaHHS;

— OoOMEeXeHHS mTpaB 1 CBOOON JIIOAWHU
B yMoOBax [ii OCOONMBUX TNPaBOBUX PEKHMIB
000B’3KOBO MalOTh OyTH THUMYaCOBUMH, TOMY
B aKTi NP0 BBEACHHS HAJ3BUYAIHOTO Ta BOEH-
HOTO CTaHy HEOOXIIHO 3a3Ha4aTH TEpMiH, Ha
SIKMI BiH BBOIUTHCS;

— OoOMEeXeHHS mTpaB 1 CBOOOXN JIIOAWHU
B YMOBax HaJ/I3BUYAfHOIO Ta BOEHHOTO CTaHY
MOBUHHO BiI0YyBaTHCh depe3 TMpU3My Tap-
JTAMEHTCHKOTO  KOHTPOJIO, SKHA  BHpaka-
€TbCS Yy CXBAJIEHHI MapJaMEHTOM BBEJICHHS
TAKOr0 PEXUMY 4YHM TPOJOBKEHHS TEPMIHY
#oro mif;

— 3alpoBaPKCHHS PEXUMY HaJ3BHYAM-
HOTO Ta BOEHHOIO CTAaHy HE IOBHMHHO 3YIIHU-
HATH JSUIBHICTH CYHOBHX OpraHiB, a TOMY
IpOMaJsIHM 30epiraloTh CBO€ IPaBO Ha 3Bep-
HEHHs J0 Cyly 3a 3aXHUCTOM CBOiX IIpaB

14

The essence and legal nature of the limitation of the right...

1 cBOOOA Ta MOXYTh OCKap)KUTH iX HE3aKOHHI
oOMexeHHs .

He MeHm BaXIMBUM NHUTAHHSM, HIXK CyT-
HICTh, O3HAKHU 1 MPUHININ OOMEKEHHS KOHCTH-
TYHIMHOTO MpaBa HAa TAEMHUIIO JIMCTYBAaHHS,
TeneOHHUX pO3MOB, TenerpadgHoi Ta iHIIOL
KOPECTIOH/ICHIIIT B yYMOBax HaJ3BHYAHOTO Ta
BOEHHOTO CTaHy € HHUTAaHHS CyO €KTIB TaKoro
0OMeXKeHHS.

Tak, 3 anami3zy Hopm crarti 64 Korcrurymii
VYKpaiHu BUIUIMBAE, 110 ICHYE J[Ba BUAM CYO €K-
TiB OOMEXEHHsI IpaBa Ha TAEMHHMIIIO KOPECITOH-
JIeHIIIi B yMOBax Jiii 0COOIMBUX PABOBHUX PEKHU-
MiB — 1€ JroauHa i rpomaasHuH. [Ipu npomy
3aKOHOJIaBCTBO TIPO OCOOJIMBI MPaBOBI PEKUMHU
BUJIUTSIE TPOMAJISTHUHA SIK Cy0’€KTa JIOCHIKyBa-
HOTO TpaBa, 1110 MPOCTEXYEThCSA 3 HOPM CTaTel
22 3akony Ykpainu «IIpo npaBoBuii pexxuM HaI-
3BUYaiiHOrO cTany» Ta 20 3akony Ykpainu «Ilpo
NPaBOBUM pEXHUM BOEHHOTO CTaHy», SKUMH
PETYIIOEThCS MPABOBUN CTaTyC Ta OOMEKEHHS
npas i CBOOO IpOMAJISH.

Bopnouac, Bci 0OMexeHHsI TpaB 1 cBOOOJ
JIOAWHM, 5IK1 3aCTOCOBYIOThCS TiJ 4Yac il Haj-
3BUYAHOIO CTaHY, HE MOMPIOOTHCS Ha [Ipesu-
JIeHTa YKpaiHu, HApOJHMX JEMyTaTiB YKpaiHu,
cynniB Korcruryniitnoro Cyny Ykpaiau Ta cya-
JIB CY/IIB 3arajbHOT FOPUCAMKIIT'?.

BinnosiznHO, 10 cy0’€KTiB OOMEXEHHS KOH-
CTUTYLIHHOTO MTpaBa Ha TAEMHUIIIO JINCTYBAHHS,
TeneoHHUX pPo3MoB, TenerpadHoi Ta iHIIOL
KOPECIOH/IEHIIT B yMOBax HaJ3BUYalHOIO
CTaHy BapTO BIJIHECTH JIIOAMHY 1 TPOMajsHUHA
3a BUHATKOM OKPEMHUX KaTeropiii oci0, Ha sSKuX

"Xwuna 1.YO. KoncrutyiiiHi OCHOBH OOMEXEHHS
mpaB i cBOOOJ B yMOBaxX HAJ3BHYAIHOTO CTaHy: AOC-
BiZ 3apyOiKHUX KpaiH. Hayxosuii icnux ny6niunozo
ma npusamnozo npaea. 2019. Bun. 2. Tom 1. C. 39-44
(TyT —C. 43).

2Kyszuiuenko C.O. 3akon Vkpaiuu «IIpo mpaso-
BUH pEeXHUM HaA3BHYANHOrO cTaHy». HaykoBo-mpak-
THyHUl koMeHTap. X.: IlpaBo. 2015. 164 c. (tyt — c.
120-121).
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HE TIOMIMPIOIOTHCS Oyab-sIKi OOMEKEHHS IpaB
1 cBOOO/ JIFOAMHK B YMOBaXx Jii HaJ3BHUYAHHOTO
crany — [Ipe3unenra Ykpainu, HapoJHUX AEMy-
tatiB Ykpaiam, cynniB Koncruryuiinoro Cymy
VYkpaiHu Ta cy[iB Cy/iB 3araJibHOT FOPUCIUKIIIT.

Kpim TOro, BapTro BHUIITUTH 1 CYyO’€KTIB
BCTaHOBJICHHSI 0OME)XEHB ITPaB 1 CBOOO/I JIIOIMHU
1 rpoMaJsiHUHA B YMOBaX HAaJ3BUYAMHOTO Ta
BoeHHOro crany. lle, 3okpema, Ilpe3unmeHt
VYkpainu ta BepxoBaa Paga Ykpainu. OcKutbku
70 TIOBHOBa)KEHb TMEPIIOr0 HANEKHUTh BHU3HA-
YEHHSI BUYEPITHOTO TMEPENTiKy TUMYacOoBO OOMe-
KEHUX TpaB 1 cBOOOJ JIONMHU 1 TpOMaasHUHA
y 3B’SI3KYy 13 BBEACHHSIM OCOOIMBHUX IMPABOBUX
PEXUMIB 13 3a3HAYEHHSM CTPOKY Jii IIUX oOMe-
KCHb, JIO MOBHOBAXCHb JIPYrOi — BU3HAYCHHS
Ha IiJICTaBI 3aKOHIB MpaB 1 CBOOON IIOAMHU
1 TpOMaJsTHUHA, iX TapaHTId, BCTAHOBJICHHS iX
OOMEXeHb'?, a TakoX 3aTBEP/UKCHHS PIlICHHS
IIpesunenra YkpaiHM PO BBEIEHHSA DPEKUMY
HaJ[3BUYAifHOTO a00 BOEHHOTO CTaHy 13 BH3Ha-
YEeHHSIM NepeTiKy IpaB i CBOOO/, K1 MiuIAraTu-
MYTb OOMEKEHHIO.

3arasoM KOHCTUTYIIHO 3aKpiIuieHl IOB-
HoBakeHHs [Ipe3unmenra VYkpainu ta Bepxos-
Hoi Pamum VYkpaiHu mono BBeneHHS B KpaiHi
0COOJTMBUX TIPABOBUX PEKUMIB OIMUCYIOTHCS
JIBOMa OCHOBHHMH TPOIEAYPAMH: NPUHHITTS
[Ipesunentom YkpaiHu Ha OCHOBI MPOMO3HIIIiA
Panu narionansHO1 Oe3nexu 1 000poHu YKpaiHu
pillleHHS TPO BBEAEHHS MEBHOTO OCOOIMBOTO
MPABOTO PEXKHUMY Ta 3aTBEP/HKCHHS BepXOBHOIO
Panoro VYkpainu ykazy Ilpesumenra mpo BBe-
JICHHSI BOEHHOTO 200 HA/I3BUYAIHOTO CTaHY.

[IpoTe meBHI mporaivHu W HEMONIKH TeX-
HIKO-IOPUAUYHUX Ta TMPOIEAYPHUX AaCIEKTIB

B Anppieceka  O.B.  KoHctuTymifiHO-paBoBi
oOMexXeHHs IpaB 1 cBOOOJ JIIOAMHU 1 TPOMaJSHUHA B
VYkpaini:auc. Ha 3100y TTS HayK. CTYII. KaHU1aTa Iopu/.
HayK (moxropa ¢inocodii): 081 [Ipaso / Kuis. [HctutyTt
nepxasH 1 npasa iMmeHi B.M. Koperpkoro, 2018. 251 c.
(tyT —c. 101).
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3alpPOBA/DKCHHS] PEXHMMIB BOEHHOTO Ta HAaj-
3BHYAiHOTO cTaHy B YKpaiHi a0o B OKpeMux ii
MICHEBOCTSIX MOXYTh K CYTTEBO TallbMyBaTu
MpoIeC BBEACHHS TaKHX IPABOBUX PEKUMIB,
TaK 1 3yMOBJIOBAaTH HE3aKOHHE ab0 HaaMipHE
0OMEXeHHS TpaB 1 cBOOO JIOAWHM Tia Yac Jii
0COOJIMBHX MPABOBHUX PEKUMIB, 30KpeMa i KOH-
CTUTYLIHHOTO MpaBa Ha TAEMHUIIIO JIUCTYBAHHSI,
TeneOHHUX pO3MOB, TenerpadgHoi Ta iHIIOL
KOPECIOHACHITIT .

[lepmr 3a Bce, BapTO BIAMITUTH, LIO 3aKO-
HOJIaBCTBOM TIPO OCOOJIMBI TIPABOBI PEKUMHU
nependayeHo 3amnpoBaHKEHHS TaKOTO IPaBo-
Boro pexumy VYkasoM Ilpesumaenra VYkpainu,
SKUW TIUIsirae 3aTBEp/UKCHHIO  BepXoBHOIO
Pamoro VYikpaiau. Ilpu 1mpomy, y pasi oroio-
HIEHHS TaKOro NpPe3UJEHTCHKOTO YKa3y YKpa-
THCHKMU TIapJlaMEeHT 30Mpa€eThCs Ha 3acilaHHSA
y IBOJICHHHUM CTPOK 0€3 CKIMKaHHS 1 PO3IIIsiaac
yKa3y.
Bonnouac 3akonamu VYkpainu «lIpo mpaBoBuii

MMUTAaHHSA MOAO 3aTBCPIKCHHSA TaKOI'O

pexuM BO€HHOro crany» Ta «lIpo mpaBoBuit
pPeKUM HAA3BUYANHOTO CTaHy» MepeadaueHo,
o B ykasi [Ipe3uaenTta YkpaiHu mpo BBEIECHHS
0COOJIMBOTO MIPABOBOTO PEKUMY, OKPIM 1HIIOTO,
3a3HAYAETHCSI Yac BBEACHHS 1 CTPOK, Ha SIKHA
BiH BBOJUTHCS. BiamoBigHO 3 4acy BBEIICHHS,
KU BIIOOPaKAETHCS B yKa3zi, MependadacTbes
MOYKJIMBICTh OOMEKEHHS TIPaB 1 CBOOO TIOIUHU
1 rpomaasauHa. OMHAK caM yKa3 HaOupae 4YuH-
HOCT1 OJJHOYACHO 3 HaOpaHHSIM YMHHOCTI 3aKO-
HOM TIPO BBE/ICHHS BOEHHOTO UM HaJ[3BHYAHHOTO
ctany. O4eBHIHO, 110 Y TAKOMY BHIIAJIKY, KOJIU
3aKOH OyJie 3aTBEP/KEHO MPOTSITOM JIBOX JIHIB,

14 Jlepuenko A.B. OpraHizaiiiiHO-IIpaBoOBi rapaH-
Tii 3a0e3neueHHs MpaBa JIIOAMHU Ha TAEMHUIIIO JIKC-
TyBaHHS, TeJICPOHHUX PO3MOB, TeJerpadHol Ta iHIIOL
KOPECTIOHCHINT B yMOBaxX [ii OCOONMBHUX IPaBOBUX
peXUMIB: peaiii yKpaiHCBKOrO cborofieHHs. [Ipasa
JOOUHU Mma O0epxcagHe YNPAasiiHHA 6 CYYACHUX YMO-
sax: HaykoBa wmonorpadis. Pura, Jlatsis: «Baltija
Publishing», 2023. C. 534 — 546.DOI: https://doi.
org/10.30525/978-9934-26-320-0-25 (TyT — c. 543).
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nmoku BepxoBHa Pama Vkpaiam 30eperbcs Ha
3aciJlaHHs, a BIAMOBIAHO N0 yka3y Ilpe3unenta
VYkpaiau 0coOIMBHI MPABOBHI PEXKUM BKE HIOU
Oyzie misiTH, MaTUMYyTh MiCIIe HE3aKOHHI oOMe-
KEHHS MpaB 1 cBOOOX JIOAUHM, y TOMY YHCIHI
KOHCTUTYILIMHOTO MpaBa JIIOAUHA Ha TAEMHUIIIO
JHMCTYBaHHS, TeJIe(OHHUX PO3MOB, TenerpadHoi
Ta 1HIIOT KOPECTIOH ICHII1.

HenominpHOWO TIpU BBEICHHI BOEHHOTO Ta
HQ/I3BUYAHHOTO CTaHy B YKpaiHi € 1 CKiIagHa
OrOpoKpaTHyHa Mpoleaypa Horo BBEACHHS, 3a
KO0 TependavyaeTbcs CKIAIHHUM Tpolec Ta
BEJIMKA KUIBKICTh JIOKYMEHTIB — IPOIMO3MIIi{
Panu nartionansHOi 6e3mexu 1 000poHU YKpaiHu,
yka3 Ilpe3umenta YkpaiHu Ta MiATOTOBICHUN
HUM TIPOEKT 3aKOHY IPO 3aTBEPIKCHHS YKa3zy,
npuiiHaTul BepxoBHo0 Panoro Ykpainu 3akoH.
be3yMoBHO, 1€ Tako)X BIUIMBA€ Ha IIBUIKICTH
y pasi HEeOoOXiJHOCTI BBEICHHS BOEHHOTO a0o
Ha/I3BUYAHHOTO CTaHy B KpaiHi'.

Jlo Toro , HaIllOHaJbHUM 3aKOHO/IaBCTBOM
PO HAA3BUYANHHUI | BOEHHUH CTaH BCTAHOBJICHO
MPUYMHU TSI BBEJCHHS BOEHHOTO Ta HAaJ3BH-
YalfHOTO CTaHy Ta OOMEXKEHHS Y 3B’S3Ky 3 IIUM
OKpEeMHX TIpaB i CBOOOI JIIOWHU, OJTHAK IIi HOP-
MaTHBHI aKTH HE MICTATh TIYMadeHHs, 10 caMe
BapTO PO3YMITH IIiJl MOHATTAMHM «30poiiHa arpe-
Cis», «3arpo3a Harmanay», «HeOe3neKa JepKaBHii
HE3aJIeKHOCTI Ta TEPUTOPIaJIbHIN IUTICHOCTI»,
«MacoBl Oe3MOpSAKN», «MDKHAIIOHAIBHI Ta
MDKKOH(ECiiTHI KOHITIKTI.

Tomy 1O CyTi BBEICHHS PEKUMY BOEHHOTO
Yl HAA3BUYAIlHOIO CTaHy Ta BCTAHOBJICHHS
0OMeKeHb TpaB 1 CBOOOJ JIFOJUHU MOXKE MaTh
Miclle 3 miacTaB, SKi BOAUarOThCSA IOCTATHIMU
Ha OyMKy wieHiB Pamu HarioHanpHOI Oe3meku

15 Mapycsik O.B. TIpoGineMu iMIuieMeHTalii oco-
OMMBUX NPAaBOBUX PEKUMIB B YKpaiHI Ha NpUKIaai
BBEJICHHS BOEHHOTo crany B 2018 poui. [Jenmp noni-
muxo-npasogux peghopm.URL:  https://pravo.org.ua/
wp-content/uploads/2022/01/Marusyak.-Problemy-
implementatsiyi-osoblyvyh-pravovyh-rezhymiv.pdf
(mara 3BepHenss: 13.05.2023) (tyt —c. 75).
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1 oboponu VYkpainm, llpesunenra Ykpainu Tta
HApOJHUX JICTyTaTiB. 3BICHO, 1€ HE JIa€ I0CTaT-
HIX TapaHTId YHUKHEHHs 3JI0BXKHBaHb Yy cdepi
0OMEXCHHSI TIpaB JIIOJWHU, Y TOMY YHCII TIpaBa
HAa TAEMHHUIO JIUCTYBaHHS, TeNEe(OHHHX PO3-
MOB, TenerpadHOi Ta 1HIIOI KOPECTIOHEHIIIT,
B YMOBaX Jiii 0COOJIMBUX MPABOBUX PEKUMIB'C.
BucHoBku. Takum yuHOM, BapTO KOHCTATY-
BaTH, 110 ICHYIOYMI YaCOBHH MPOMIKOK 3aTBEp-
JOKCHHS YKa3y MpO BBEJCHHS BOEHHOTO UM HaJl-
3BHYAHOTO CTaHy Ta CKJIagHa OIOpOoKparuyHa
Mpoleaypa 3 BEIMKOI KITBKICTIO JOKYMEHTIB
€ 30BCIM HENPUHHATHUMU 3 OISy Ha TIOTCH-
[ifiHI 3arpo3u HaIllOHAJBHIN Oe3meli Ta Tepu-
TOpiaNibHINA IUTICHOCTI, KOJM TOAIOHI PIlIeHHS
noTpeOyIOTh OMEPATUBHOTO YXBAJICHHS. A TOMY,
MEBHO, TEPMiH JIBOJIGHHOTO CTPOKY BapTO CKOPO-
TUTH, HAIPUKIIA, 10 24 TOIMH, Ta 3aIIPOBAAUTH
TaKy MpOIEIYpy BBEICHHS BOEHHOTO ab0O Hal-
3BUYANHOIO cTaHy, 3a skol IIpe3suneHt Ykpainu
THIIIFOE 3aTTPOBAHKEHHSI TAKOTO PEXKUMY IIISIXOM
BHECCHHS TIPOCKTY 3aKOHY, SIKHH PO3TIISIAETHCS
1 yxBamoetbcsi Bepxororo Paoro Yipainu''.
Jlo Toro X, HEOOXiTHO Ha 3aKOHOIABUYOMY
piBHI, 30KpemMa B 3akoHax Ykpainu «lIpo mpa-
BOBUI peXHM BOEHHOTO cTaHy» Ta «lIpo mpa-
BOBUH PEXUM HAI3BUYAIHOTO CTaHY», HAJATH
BU3HAUCHHS TMOHATTAM «30poiiHa arpecis»,
«3arpo3a Hamangy», «HeOesleka Jep)KaBHIN
HE3aJICKHOCTI Ta TEPUTOPIATBHIA ITLTICHOCTI»,

*CnaBko A.C. OOMexeHHs paBs i CBOOO T JTFOIHHI
1 TpOMaJsHMHA 32 YMOB Aii peKUMY BOEHHOTO CTaHY:
MOPIBHAJBHO-TIPABOBUN  aCMeKT. Haykosuil 8icHUK
Yoiczopoocvkozo nayionanvrozo ynieepcumemy. Cepist
IIpaBo. 2016.Bum. 41. Tom 2. C. 74-78. (TyT — c. 75).

17 Jlepuenko A.B. 3abe3reueHHs MpaBa HA TAEM-
HUII0 KOPECTIOHCHLIIT B yMOBaX BOEHHOTO Ta Ha/I3BH-
YallHOTO CTaHy: TEOPETWYHI Ta MPAKTUYHI MPOOJIeMH
peanizauii. Teopemuuni ma npaxmuuni npooiemu pea-
nizayii Hopm npasa: marepianu VIII mixkHapoaHoi Hay-
KoBO-TpakTHyHOi KoH(pepeHuii(mM. Kpemenuyk, 02-03
rpyaas 2022 p.). Kpemenuyk. 2022. C. 34 — 37.DOL:
https://doi.org/10.36059/978-966-397-277-0-8 (TyT — C.
35-36).
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«MacoBi Oe3MOpsAKM», «MDKHAILIOHAJBHI Ta
MDKKOH(ECiiHI KOHQIIIKTHY. Al’Ke HOPMATUBHO
3aKpiTUieHe TIIYMa4eHHs [UX TOHSTh, AKi € M-
CTaBaMHU JJIsi OOMEXEHHs SK MpaBa Ha Ta€EM-
HUIII0 KOPECTIOHIEHIIT B yMOBax Jiii 0COOMMBUX
MPaBOBUX PEXKUMIB, TaK 1 IHITUX TpaB i cBOOO.
JTIOMHM, HAJACTh TapaHTil yHUKHEHHS HEO0O-
IPYHTOBaHOTO OOMEKCHHSI LUX mpas'®.

Kpim Toro, 3 omisimy Ha MmiJcTaBH 3ampoBa-
JDKEHHSI OCOOJMBHX IMPABOBUX PEXHUMIB BHJIA-
€ThCSl IOPEUYHUM JONMOBHUTU CTATTIO 31 OCHOB-
HOTO 3aKoHy VYKpaiHU e OIHIEI0 IiJICTABOIO
OOMEXEHHsI IIbOTO TpaBa, OKPIM 3armoOiraHHs

18 Jleuenko A.B. OOMexxeHHs TpaBa Ha TAEMHUIIIO

KOPECIIOH/ICHIII] B YMOBaxX BOEHHOTO CTaHy: YKpaiHCBKi
peautii Ta 3akopIOHHMHN T0cBin. Baltic Journal of Legal an
dSocial Sciences. 2022. Ne2. C. 116 — 122 (tyT —c. 121).
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3JIOYMHOBI Ta BCTAHOBJICHHSI ICTUHH ITi]] 9acC PO3-
CJIiTyBaHHS KpUMIHAJIBHOI CIIpaBH, SKIIO 1HITHUM
crmocoboM oTpuMaTH 1HGOPMAIIIF0 HEMOXIIHBO,
Ha TMiACTaBi pIIICHHS Cyay, C(HOPMYIIIOBABIIH
ii TakuM 9MHOM: «OOMEXKEHHS IpaBa Ha TaeM-
HUILIIO JINCTYBaHHS, Tee()OHHUX PO3MOB, Telle-
rpadHoi Ta iHII0T KOPECOHICHIIIT Oy CKAETHCS
Tako 0e3 J103BOJy Cy/y B IHTEpecax HallioHallb-
HOT Oe3MeKH, TEePUTOPIAbHOI ILITICHOCTI abo
TPOMAJICHKOTO TOPSIKY, 3 METOI0 3aro0iraHHs
3aBOPYILEHHSM, JUIsI OXOPOHU KHUTTS 1 3710pOB’S
HaceJIeHHs, eKOHOMIYHOTO J00poOyTy Ta mpaB
1 cBOOOI iHIIUX 0CiO» ™.

19 JleBuenko A.B. IlpaBo Ha TaeMHHIIO Kopec-

MOH/IeHIIT B yKpalHCBKOMY KOHCTHTYIiOHami3Mi. [Ipaea
JTOOUHU ma nyoniune 6psady8aHHs 6 CYHUACHUX YMOBAX:
marepianu VI MixuapomHoro npaBHuuoro ¢Gopymy (M.
Yepnisi, 09 uepsus 2023 poxy. Yepnismi. 2023. C. 57-60
(tyT —c. 59).
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