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Scientific approaches to comprehending the category of law and order
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The research is devoted to the analysis of the essence of legal order as a category of theoretical
and legal science. In particular, different approaches to understanding the concept of legal order
are revealed, in this regard, the works of domestic and foreign scholars are analyzed. The authors
emphasize that it is the pluralistic understanding of law that has opened up opportunities for a
new, broader perception of a number of categories of legal theory, including the category of legal
order. On the other hand, globalization processes, a new wave of which began after the Second
World War and continues to this day, highlight the need to delineate, define the essence of such
spatial forms (slices) of legal order as national, supranational and international.

It is noted that common in the views of legal theorists is the understanding of the legal order
as a certain result, the state of social relations, which reflects the order of legal reality organized
by legal means. The state, represented by the institutions of public power, on the one hand, plays
a key role in ensuring legal order, and on the other hand, is itself a manifestation of legal order. It
is concluded that the legal order is part of the legal reality, a necessary condition for the existence
of a modern state-organized society. In this case, the essence of the rule of law is revealed, at least
in its properties such as systemic, normative, hierarchical, provided by the state or international
legal institutions.

In addition, the generalization of scientific approaches to the concept of legal order allows
to define it as part of legal reality, which includes a set of norms, principles of law and public
law institutions that carry out law-making, law enforcement and law enforcement activities.
Globalization, as an objective process of development of human civilization, causes the
interpenetration of different levels of legal order and changes in its content, which in turn justifies
the need for further research.

Introduction legal research. Notably, this phenomenon is

characteristic of theoretical works as well

It is observed that in recent years Ukrain-  as sectoral-based works. It is not accidental

ian scholars have been increasingly using the  because pluralistic legal consciousness has
“law and order” category in their theoretical opened up opportunities for a new, broader
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perception of a number of categories of law
theory.

On the other hand, globalization processes,
whose new wave began after the Second World
War and continues to this day, actualize the need
to delineate and determine the essence of such spa-
tial forms (dimensions) of the existence of law and
order as national, supranational and international.

Methodologically, this work is based on the
system of methods, scientific approaches, tech-
niques and principles with the help of which the
realization of the research aim is carried out.
There have been applied universal, general sci-
entific and special legal methods.

The purpose of the article is the disclosure
and analysis of different approaches to the con-
cept of law and order, as well as the definition of
its essence as a complex category of theoretical
and legal science.

Presenting the main material

Revealing the essence of law and order as
the legal organization of modern society, first of
all, refers us to H. Kelsen’s concept. The scholar
admits that the modern state is the manifesta-
tion of the highest degree of centralized law and
order. Law and order in turn is a normative sys-
tem based on the fundamental norm — the main
factor of law-making, the starting point in cre-
ating positive law. The basic norm of law and
order is not a material norm which is defined as
the highest one and from which norms of human
behavior can be deduced'.

It is law and order that constitutes the courts
and other bodies that are entitled to take coercive

! Hans Kelsen’s Pure Theory of Law. Issue 1: devoted
to the 13" Congress of the International Association of
Legal and Social Philosophy (Tokyo, 1987): a collec-
tion of the translated works / exec. ed. N.V. Kudriavtsev,
N.N. Razumovich; resp. for the publication S.V. Lezov.
Moscow : INION RAN Publishing House, 1987. P. 110.
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measures to ensure collective security. “The goal
of collective security is peace, id est, the absence
of physical violence. Determining under which
conditions and by which individuals coercion
should be applied, legal order pacifies the society
constituted by it”. Considering law as mandatory
order, H. Kelsen notes that the essence of law and
order lies in the fact that under certain circum-
stances the determined acts of coercion must be
applied. It means that law and order defines the
behavior, committed or non-committed, accord-
ing to which a certain sanction will be applied?.

Hans Kelsen’s teaching was the impetus for
further research into the essence of law and order.
The position of the Italian philosopher, lawyer
N. Bobbio is worth paying attention. In his work
he points out that legal order is a system of rules
of conduct (norms) that set up a coherent regime.
Since the legal system consists of a set of norms,
there can arise collisions between them as they
come from different sources and thus the con-
sistency of law and order can be broken. Such
collisions can be resolved taking into account the
content of the norms, not just the public author-
ity that issued them. At the same time, while sup-
porting the concept of law and order which can-
not feature any contradictory norms, the scholar
suggests three aspects of their analysis: chrono-
logical, hierarchical and special. First, the norm
adopted recently takes precedence, then the one
carrying the highest legal force, and, finally, the
one specifically regulating the relevant legal
relationship.

Hence, the main purpose of law and order
is to ensure consistency between the norms in
order to avoid the possibility of their different

2 Hans Kelsen’s Pure Theory of Law. Issue 1: devoted
to the 13" Congress of the International Association of
Legal and Social Philosophy (Tokyo, 1987): a collec-
tion of the translated works / exec. ed. N.V. Kudriavtsev,
N.N. Razumovich; resp. for the publication S.V. Lezov.
Moscow : INION RAN Publishing House, 1987. P. 24.
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applications and, as a consequence, different
decisions on similar cases’.

The position of the Dutch scholar Hendrik
Jan van Eikem Gomez is interesting as well. He
states, if a plurality of legal norms expresses legal
unity, we can talk about legal order or the legal sys-
tem. The scholar distinguishes such levels of law
and order as international, national, supranational
and, legal orders of a private nature. The interna-
tional legal order is the unity of all legal norms
that manifest themselves in international relations
between states and international organizations.
The national legal order is the legal unity of the
rules of conduct created by government authori-
ties in different areas of competence. The supra-
national legal order is intermediate between the
international and national ones, these are the rules
of conduct established by the European Commu-
nity in specific fields which are delegated by the
member countries to the supranational level.

In the author’s opinion, answers to the ques-
tion — what ensures the stated legal unity of a
plurality of legal norms and what legal factors
determine the legal order, — should be sought in
substantive principles (legal unity, legal compe-
tence, legal harmony, legal equality), on which
any legal order is based, since they are funda-
mental in the concept of law and order”.

A clearer definition of the essence of law and
order was formulated by A. Petters. She believes
law and order should be perceived through the
lens of legal means and regularized law’. This

3 Bobbio N. Teoria do Ordenamento Juridico /
apresentacdo Tércio Sampaio Ferraz Junior; trad. Maria
Celeste C.J. Santos; rev. téc. Claudio De Cicco. Brasilia :
Editora Universidade de Brasilia, 6th ed., 1995. 185 p.

4 Hendrik Jan Van Eikema Hommes. Legal order and
legal principles. URL: https://archivos.juridicas.unam.mx/
www/bjv/libros/1/468/5.pdf (Last accessed: 01.02.2019).

5 Petters A. Legal Systems and the Process of Con-
stitutionalization: the New Determination of the Correla-
tion. Digest of Public Law. 2013. No. 2. P. 229-332. URL:
http://dpp.mpil.de/02 2013/02 2013 229 332.pdf (Last
accessed: 01.02.2019).
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means that law and order has two interrelated
aspects: normative — something is regulated by
law, and systematic — law itself is regulated.
These two dimensions of law and order are in
the position of mutual influence: the normative
system of international law is supported by its
rigorous framework and dogmatics.

Law and order is “the proper order”, it is not
autonomous and is one of aspects of the political
system of the state. Since the norms established
by law and order do not exist independently of
one another, they are interrelated, the order is
something bigger than the combination of parts.
In this aspect, the legal system is synonymous
with law and order.

Addressing the levels of law and order,
A. Petters stresses: “The answer to the question
whether national law — European-international
law” is the single law order or different ones,
is determined depending on the legal objects
(acts) or legal entities. On the one hand, spe-
cific law sources and forms of legal acts (trea-
ties, directives, law) are characteristic of inter-
national, communitarian and state law and they
operate within their borders. On the other hand,
although law-making bodies and legal entities in
international law, EU law and state law overlap,
they are not identical. Based on the above-men-
tioned criterion, we are talking about different
law orders™.

Y.V. Bulyhin and K.Y. Alchurron produced
their concept of law and order which is valua-
ble, though not easy to percieve. These scholars
view law and order in connection with the nor-
mative system. These categories are correlated
as part and whole, where law and order is a sep-
arate aspect of the normative system. Law and
order should be understood as the multiplicity
of legal prescriptions (judgments) that are valid

¢ Bulygin E.V., Alchurron K.E. Regulatory Systems.
Annual Digest of the Theory of Law. 2010. No. 3. P. 265.
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according to the so-called “establishment crite-
rion”. According to the scholars, the “establish-
ment criterion” includes: a) recognition rules,
which establish the conditions under which the
prescription becomes valid; they point to differ-
ent sources of law: legislation, precedent, cus-
tom; b) rejection rules, which determine when
legal prescriptions lose their validity. Legal order
is not constant, its change causes it to lose its
identity, and essentially means the replacement
of the existing law and order with the new one.

Each of the afore-mentioned positions
reflects a certain side of law and order, and a
comprehensive study of these issues requires the
analysis of works written by international as well
as Ukrainian theorists of law.

M.P. Pisov, particularly, in his dissertation
indicates that, in a broad sense, legal order is,
based on the norms of law, a set of all legal rela-
tions that actually exist in society, as well as the
social result sought by the state and the whole
society, using various levers and tools. The
scholar emphasizes that the key characteristics
of any order are: first, the subordination of ele-
ments of the system to certain regularities; sec-
ond, the stability of structural relations within the
system; third, the ability to reproduce the nec-
essary connections that ensure the proper func-
tioning of the system according to its purpose’.
The author also defines integrative law and order
as a systemic formation arising in supranational,
international relations in connection with the
formation of supranational unions and alliances.
Integrative law and order is directly determined
by the interests and needs for integration and
ensuring the legal ordering and organization in
the relations between the participants of this pro-
cess. An example of this type of law and order

7 Pisov M.P. National and Integrative Law: the
General Theoretical Study : the abstract of the thesis
of Candidate of Economic Sciences : 12.00.01. Odesa,
2018. P. 7.
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is the one in the European Union, because it is
this legal order that contributed to enshrining the
legal mechanisms that have made it effective in
the domestic law of the member states — parties
to the international treaty.

T.S. Podorozhna interprets the essence of
law and order in a somewhat different way. She
defines it as the condition of ordering social
relations, in which the state guarantees the real-
ization and protection of subjective rights, the
fulfillment of legal obligations of participants
of legal relations; this legal order is based on
the realization of law and it is maintained by
a special constitutional-legal mechanism. The
scholar further stresses that the cognition of
legal order involves studying the mechanisms
of its constitutional-legal regulation, constitu-
tional influence and protection by the norms of
the constitution. As a result, a new complex sci-
entific direction is formed at the intersection of
political and legal sciences, the theory of state
and law, and constitutional law — the constitu-
tionalization of legal order®.

N.V. Panarina defines law and order as the
actual state of order, regulation and organization
of social relations, which is formed and oper-
ates on the basis of law, being manifested in the
lawful behavior of participants of law and order
and is guaranteed and protected by the state.
The scholar underlines that the highest level of
law and order, which is constantly improving
in accordance with the dynamic needs of social
development, can only be achieved in a demo-
cratic legal state that subordinates its power to
legal standards, recognizing human beings, their
honor and dignity, rights and legitimate inter-
ests as the central element of the state legal sys-
tem. N.V. Panarina’s opinion on law and order

8 Podorozhna T.S. Legal Order: The Theoretical and
Methodological Foundations of Constitutionalization : the
thesis of Doctor of Laws : 12.00.01, 12.00.02. Kyiv, 2017.
Pp. 413-414.
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is interesting in the way that she states that it is
based on the system of principles underlying its
formation and development. The principles of
law and order cannot be considered separately,
in isolation from other principles that operate in
the legal system, since they all are closely related
and based on common fundamental principles
(common human principles) and they are in the
dialectical unity”.

The common point of the above-mentioned
positions is the understanding of law and order
as a certain result, the state of social relations,
which reflects the aspect of legal reality, ordered
by legal means. The state, represented by public
authorities, on the one hand, plays a key role in
law enforcement and, on the other hand, is the
manifestation of law and order.

The main means of ensuring legal order
is the process of constitutionalization. Consti-
tutionalization is a criterion of concretization
of the principles and values of the constitution
in the current legislation and public relations,
which forms the legal regime where fundamen-
tal rights and freedoms of man and the citizen
are used. Constitutional values should permeate
all structural elements of the legal system. Con-
sequently, these elements are constitutionalized,
relations are established between them, and the
whole system becomes constitutional'°.

AF. Kryzhanovskyi’s work is the most
thorough study of domestic law and order. His
understanding of law and order is based on the
cognition of this notion from the standpoint of
phenomenological, synergistic and hermeneu-
tical approaches. The scholar points out that

° Panarina N.V. Law as the Normative Basis for the
Formation of Law and Order : the abstract of the thesis of
Cand. of Laws : 12.00.01. Kharkiv, 2008. P. 13.

1 Podorozhna T.S. Legal Order: The Theoretical and
Methodological Foundations of Constitutionalization :
the thesis of a Doctor of Laws : 12.00.01, 12.00.02. Kyiv,
2017. P. 413.
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phenomenology gives grounds for the distinc-
tion between the notions of “law and order”
and “legal order”. The first limits its meaning
to “order in law”, and the second indicates that
legal order exists beyond law'!.

The modern legal order is the state of
ordered, safe and predictable legal existence of
individuals, social groups and the whole society,
which is formed, renewed and changed in the
social framework and on the basis of the estab-
lished and dynamic system of legal coordinates
(value-normative system, patterns and models
of behavior, common types of legal relations in
society); it is ensured by public legitimation and
rule-making, law-enforcement activity of the
state, the functioning of the justice system with
the civil society’s active support.

Analyzing the state of law and order in mod-
ern Ukraine, A.F. Kryzhanovskyi concludes that
legal order in Ukraine was developing under the
influence of controversial tendencies of legal
development — its anthropologization in Western
and etatization — in traditional (collectivist) soci-
eties. Today the tendency of anthropologizing
legal order in Ukraine is becoming determina-
tive. The current state of legal order is largely
determined by the specificities of the transition
period of Ukrainian statehood. The legal order is
one of the forms of this process, which is mani-
fested above all as the search for opportunities by
the society to reliably regulate the basic relations
that are important to it. The state itself degrades
unless institutions of civil society pay due atten-
tion to the process of preserving and maintaining
legal order and legality'2.

' Kryzhanovskii A.F. Law and Order of the Sover-
eign Ukraine: the Formation and Tendencies of Develop-
ment (the general theoretical study) : the abstract of the
thesis of Doctor of Laws : 12.00.01. Odesa, 2009. P. 12.

12 Kryzhanovskii A.F. Law and Order of the Sover-
eign Ukraine: the Formation and Tendencies of Develop-
ment (the general theoretical study) : the abstract of the
thesis of Doctor of Laws : 12.00.01. Odesa, 2009. P. 31.
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We agree to the author’s position on the
important role of civil society in the process of
forming and functioning the domestic law and
order at the present stage, which will be dis-
cussed below.

Law and order as a category of theoretical
and legal science being constituted and undergo-
ing development in a particular state, is not the
result of accidental coincidence, it is determined
by a number of factors, whose clarification is
important for revealing the essence of this com-
plex notion.

Y.Y. Borodin states that law and order exists
in the system of determinants which determine
a holistic picture of human existence, an impor-
tant component of which is its legal orderli-
ness. Being a vital component of this existence,
on which the very functioning of the society
depends, law and order is closely linked not only
to legal conditions and phenomena, but also to
those that affect all spheres of social life. There-
fore, any attempt to comprehensively understand
law and order should be based on the analysis of
all the major social and legal determinants that
cause one or another effect on the functioning of
legal order in society.

These determinants are of an international
character — globalization, postmodernity, terror-
ism, international law and order, or domestic —
economic, social, political, ideological, legal con-
ditions of existence of a particular country. The
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specific “set” and the state of the determinants
inherent to the functioning of law and order in a
particular country should influence the choice of
scientific means of researching law and order!>.

Conclusion

Therefore, law and order makes up part of
the legal reality, a prerequisite for the existence
of a modern state-organized society. The essence
of law and order is revealed, at least, in such
properties as systematicity, normativity, hierar-
chy, the ensuring by the state (if we talk about
national law and order) or international legal
institutions. Generalizing scientific approaches
to the notion of law and order makes it possi-
ble to define it as part of the legal reality, which
includes a set of norms, principles of law and
public-law institutions that carry out activities
linked to law-making, law-enforcement and the
realization of rights, ensuring the orderliness of
the legal sphere in the life of society. Globaliza-
tion, as an objective process of the development
of human civilization, causes the interpenetra-
tion of different levels of law and order (national,
supranational, international) and changes of its
content, which in turn justifies the need for fur-
ther scientific research.

3 Borodin Y.Y. The Notion, Indications and Proper-
ties of Law and Order. Bulletin of the Lviv State University
of Internal Affairs. 2012. No. 2 (1). P. 212.



Danylenko Anastasiia Foreign experience in the application of precautionary measures...

Foreign experience in the application of precautionary measures
in criminal proceedings against minors: a comparative analysis
of the United States, Great Britain, France and Ukraine

Danylenko Anastasiia

Candidate of Juridical Sciences,

Assistant Professor of Criminal Procedure and Pre-trial Investigation Department
Kharkiv National University of Internal Affairs, Ukraine

Children and adolescents need special attention and, consequently, special protection in all
spheres of life. This is due to a range of reasons: physical capabilities, psychological characteristics,
knowledge and understanding of the world around us, etc. In many life situations, the child is left
alone with the problem without having enough knowledge to solve it or physical ability to do this.

Therefore, in most countries of the world, the protection of a child who in one way or another
participates in criminal proceedings is a priority area of legal regulation.

Ukraine is no exception, so our country has ratified certain standardized rules for the treatment
of juvenile suspects. These standardized rules are of particular importance in the implementation of
criminal procedural restrictions, especially when it comes to the application of precautionary measures
against minors. Therefore, at present it is essential to study the problem of precautionary measures
against juvenile suspects, accused in accordance with international requirements and standards,
law enforcement practices of other countries and, accordingly, to develop recommendations for
improving existing criminal procedure law and law enforcement practices in this area.

At the same time, ratification of international treaties alone is not enough to protect the
rights and freedoms of the child from unlawful or excessive interference in his or her life during
the prevention of criminal offenses and the conduct of criminal proceedings. Despite the fact
that Ukraine has implemented a sufficient number of international norms, and the Constitution
and other legislation directly and clearly enshrined human rights, established a number of state
institutions for the protection of children’s rights, including the institution of the Presidential
Commissioner for Children’s Rights, etc. the freedoms of the child, especially during criminal
proceedings, need to be further improved.

The author of the article studied a number of features of the application of precautionary
measures against juvenile suspects in the United States, the United Kingdom, France and made a
comparative analysis of the use of precautionary measures in Ukraine.

3apyOikHuii 10CBi 3aCTOCYBAHHS 3aNI00i’KHUX 3aX0/1iB
Y KPUMiHAJbHUX NPOBAJIKEHHSAX 1100 HEMOBHOJIITHIX:
nopiBHsibHUM aHagi3 CILIA, BestukoOpuranii, @panuii Ta Ykpainu

Jlanunenxko Anacmacia Bonooumupiena

KaHouoam 1opuoudHuUx Hayx,

ooyenm Kagheopu KpUMIiHAIbHO2O NPoYecy ma op2anizayii 00cy008020 Cli0Cmed
Xapkiscvko2co HAYiOHAIbHO20 YHIBEpCUmemy 6HYMpPIWHIX cnpas, Yxkpaina
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Danylenko Anastasiia
Beryn

Jiti Ta mUITKA TOTPEOYIOThH 0CO0IHU-
BOI YBaru Ta BiJIMOBIJTHO OCOOJIMBOTO 3aXUCTY
y Bcix cdepax xuttia. Lle 3ymoBieHe mimm
KOMIUIEKCOM MPHYUH: (I3UIHUMH MOXJIUBOC-
TSIMH, NICUXOJOTIYHUMHU OCOOIMBOCTSMM, 3HAH-
HSIM Ta PO3yMIHHSM HaBKOJHUIIHBOIO CBITY 1 T.A.
VY GaraTbOoX JKUTTEBUX CUTYallisX AUTHHA 3aJU-
LIA€THCS CaM Ha caM 13 Ipo0IeMOor0, He Malo4u
aHl JIOCTaTHIX 3HaHb AJs iI BUpILICHHS, aHI
(b13MYHOT MOXKIIUBOCTI.

Tomy y OUIBIIOCTI KpaiH CBITY 3aXHCT
JUTHHHU, sIKa TaK Y 1HaKIIe Oepe yyacThb y KpH-
MIHQJIBHOMY TIPOBA/KEHHI, € TPIOPUTETHUM
HanpsIMOM IPABOBOI'O PETYIIOBAHHS.

He BunATKOM € 1 YKpaiHa, TOMYy HAamIor
KpaiHoo paTu(iKoBaHi, a 3HAUYUTh € 000B’ I3KO-
BUMH JIJIsI BUKOHAHHS, MiHIMallbH1 CTaHIapTHI
npaBwia Opranizanii O0’exnannx Hamiid, o
CTOCYIOTbCA 3IHCHEHHS MpPaBOCYIAs CTO-
coBHO HemoBHONITHIX (IlexiHCBbKI TpaBwmia)'.
Taki mpaBmia BCTAHOBIIOIOTH, L0 JeprKaBa
MMOBMHHA BKMBATH MO3UTUBHUX 3aXO0JIiB, CIIPs-
MOBaHUX Ha HaJaHHSI MAaKCHUMaJbHOTO CIIpH-
SHHSI 3a0€3MeYeHHI0 0JIaronoiayyddsi HEMmOBHO-
JITHIX, 3 METOIO CKOPOUYCHHS LIKOJH, sIKAa MOXKE
OyTH 3amollisiHa TaKUM BTpPYYaHHSAM. 3axXO]H,
SK1 BYKUBAIOTHCS 3 METOIO TTOTIEPEIKEHHS BUU-
HEHHS TPaBONOPYLICHb HEMOBHONITHIMH, Ta
iX e(deKTUBHICTh € TOJOBHHUM 3MICTOM TIOJIi-
TUKH, CIIPSIMOBAHOT Ha YCYHEHHS HEOOX1JHOCTI
3acrocyBaHHs [IpaBui’.

! MuHUMaNbHbBIE CTaHapTHBIE paBuia OpraHu-
3anmu O0bearMHEHHBIX Harwii, kacaromiuecs oTmnpasie-
HUs TPAaBOCYAUsA B OTHOLICHUH HECOBCEPIICHHOJICTHUX
(«Ilexnnckue npasuna»). URL: https://zakon.rada.gov.
ua/laws/show/995 211#Text.

2 MuHHMaJbHBIE CTaHIApTHBIC IpaBuia OpraHu-
3anun O0beanHeHHBIX Hanuii, kacarompecs oTmpanie-
HUSI IPABOCYIHS B OTHOIICHHH HECOBEPIICHHOICTHUX
(«Ilexuuckue npasmiay). URL: https://zakon.rada.gov.
ua/laws/show/995 211#Text.
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Pa3zom i3 Tum sui patudikanii MbKHApOIHUX
JIOTOBOPIB HE JIOCUTH JJIsl 3aXHMCTy IpaB Ta CBO-
001 IUTHUHU BiJl HEMIPABOMIPHOTO YH HAIMIPHOTO
BTPYYaHHS Y ii )KUTTS MiJ] 9ac Mpo(iTakTHKH KpH-
MiHAJBHUX TPABOMOPYIIEHb Ta 3AIMCHEHHS KpH-
MIHAJIBHOTO TMPOBAJpKeHHs. He3Bakaroum Ha Te,
o YKpaiHOKW IMITIEMEHTOBaHA JOCTATHS Killb-
KICTh MDKHapogHUX HopM, a y Konctutymii Ta
IHIINX 3aKOHOJIaBYMX aKTaX MPSIMO Ta YiTKO 3aKpi-
IUICH] TIPaBa JIIOIMHU, CTBOPEHO HU3KY JIP’KaBHUX
THCTUTYTIB 3aXUCTY NPaB JiTeH, 30KpeMa IHCTUTYT
YnoBHoBaxkeHoro [IpesnnenTa 3 mpaB AUTHHU Ta
1H., MEXaHi3M peaJi3ailii mpaB Ta CBOOOI TUTHHH,
0COOIMBO i/l YaC KPUMIHAIBHOTO MPOBAKEHHS,
noTpeOy€e TOANTBIIIOTO BIOCKOHAICHHSI.

Tomy 3 omray Ha BHKIAQJCHE METOI0
i€l CTATTI € aHaji3 Ta MOPIBHSIHHS MPOLETYP
oOpaHHs 3amo0DKHUX 3aXO[IB MO0 HEIOBHO-
mitix y CHIA, BenukobpuTanii Ta YkpaiHi.

Bukian ocHOBHOIO MmaTtepiainy

OTxe, IOCHTH BeENWKa KIUIBKICTh KpaiH
CBITY IS 3MIMCHEHHS TIPABOCYS MO0 HETO-
BHOJIITHIX BHUKOPHCTOBYE CIICI[iasli30BaHi CYIH.
3okpema, Taka npakTtuka icnye y CILIA, Benu-
koOpuTaHii, Icnanii, ®pannii, Himeuunsi Ta iH.

Ha xanp, B YkpaiHi Hemae OKpeMoi CHcC-
TEMU CY/IB JUIsl 3A1MCHEHHS IPaBOCYAAs Y TaKiid
KaTeropli KpUMIHAJIbHUX MPOBAPKEHb, XOua
JUSUTBHICTH CIEIIaTI30BAHUX CY/IIB OIIHIOETHCS
SIK OUTBII e(PeKTUBHA.

Y Cnonyuenux llImamax Amepuxu Buiepiie
CyIu y cipaBax jaiteit 3’apuimcs me 'y 1899 poui
y mrari [miHo#c Ta cTanu CyTTEBUM MPOPH-
BOM Y CHCTEMI MPaBOCYIs 11010 HETTOBHOJIT-
HiX. /10 pOro KprMiHaIbHI TPOBAKEHHS 11100
HEMOBHOMITHIX PO3MNISIAINCSI Ha 3arajibHHUX
MiJCTaBax, J0 HEMOBHOMITHIX OOBMHYBaYEHHUX
3aCTOCOBYBAJIHMCH TaKi %K cami MOKapaHHS, SIK JI0
Jopociux 35mounHIIiB. TooTo npotsrom XIX cro-
piuus y CIIIA =He Oylio po3IiIeHHS MPOLEaypH
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pPO3DIISITy KPUMIHAJIBLHOTO TPOBAKEHHS IIOJO
MOBHOJIITHIX Ta HEMIOBHOJITHIX OOBHHYBaYE€HHUX.

Ines cTBOpeHHS OKpeMHX KPHUMIHAJIbHUX
CY/IiB IIO/I0 HEMOBHOJITHIX ITOJIATANA Yy TOMY, IO
JUTHHY MOYKHA TIEPEBMXOBATH, SKIIO MPOTITOM
MPOBA/DKEHHS /10 HE1 CTaBUTHUCS BiJIMIOBITHUM
YUHOM, TOJI HaJajll [ AUTHHA He Oyae Oiiblie
CKOIOBATH KPUMIHAJIBHUX MIPABOMOPYIICHD Ta HE
CTaHe 3JI0YMHIIeM’.

Taka iges Oyna cHpuiHSATa TO3UTHBHO
i Tomy 10 1930 poky cyau 100 HEMOBHOMITHIX
OyJ CTBOpEH1 Maibke y KoxxHOoMY mTaTi. Kpim
toro, BepxoBuuit Cyn CIA Takox npuiiHsAB
HU3KY AYX€ BaKJIMBHUX DIlIEHbB, sIKI TAKOXK CyT-
TEBO TOKPAIIWIA TPABOBE TOJOXKCHHS HEIO-
BHOJIITHIX  MiJO3PIOBaHUX, OOBHHYBAYCHHUX.
Hanpuknan, pimenns y cnpasax «Pomep mpotu
Cimmoncy, «I'pexxem mpotu dnopuman», «Jx.
Hi.bi nporu IliBaiunoi Kaponiam» ta «Mimuiep
npotu AsrabaMuy, SIKi BBOAWMIIM JTOIaTKOBI KOH-
CTUTYLIMHI rapaHTii 3aXUCTy IpaB HEMOBHOIIT-
HIX Y pa3i HEHaJIKHOTO MOMEePEKESHHS PO iXHi
npasa (mpaBwia Mipanan), 3a00poHY 3acTOCY-
BaHHS CMEPTHOI Kapu Ta MOXJIMBOCTI TpHU3HA-
YCHHS TIOXKUTTEBOTO B’ SI3HCHHS",

TakuM 4MHOM, yCs LI1JIb CTBOPEHHS OKpe-
MOTO TMPOBA/DKEHHS IOJ0 HEMOBHOJITHIX
moJisiraia 'y MOXJIIMBOCTI pealimitamii Hero-
BHONITHIX, a He ix mokapanHs. Lo cyrreBo
BIAPI3HSIOCH BiJ CHUCTEMH KPHUMIHAJIBHOTO
MPOBA/UKEHHSA IIOJ0 JOPOCIUX IiJ03pIOBa-
HUX, OOBHHYBadeHUX. Hanmani cTBopeHHs wiei
CHUCTEMH TaKOX BIUTMHYJIO 1 Ha TOPSIOK IMPO-
Ba/pKEeHHA 1070 noBHouiTHIX y CIIA Tta 3wmi-
CTHUJIO aKIIEHT 3 KapaJbHOT METH KPUMIHAJIBHOTO

3 Troutman B. 2018. A more just system of juve-
nile justice: Creating a new standard of accountability
for juveniles in Illinois. The Journal of Criminal Law and
Criminology, No. 108(1), pp. 197-221. P. 197.

4 Troutman B. 2018. A more just system of juve-
nile justice: Creating a new standard of accountability
for juveniles in Illinois. The Journal of Criminal Law and
Criminology, No. 108(1), pp. 197-221. P. 197.
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MPOBA/KEHHS HAa METY MEPEBUXOBAHHS Ta pea-
Oimitanii ocoou.

Taxox y CILIA, six 1 B YkpaiHi, € meBHI 0C00-
JUBOCTI y TIPOLIEAYPi 3aCTOCYBaHHS 3aMTO01KHUX
3aXO/iB 1110/I0 HETIOBHOIITHIX.

30kpema, y pasi 3acTOCYBaHHS apeuITy MO0
HETIOBHOJITHHOTO 0CO0a MOBUHHA HETAHO OyTH
MOBIIOMJIEHA MPO CBOi MpaBa, a TAKOK 000B’sI3-
KOBHM € HeraiiHe MOBIAOMJIEHHS OarTbKiB 4H
OMIKYHIB TPO apelT Takoi ocoou’. Taki BUMOTH
TaKOXX ICHYIOTb 1 B YKpaiHChKOMY 3aKOHO/IaBCTBI,
a IX HEBUKOHAHHSA € CYTTE€BUM IMOPYIIECHHSIM
BUMOT KPUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHY.

Y pasi
y Cnonyuenux Illtatax Taka ocoba MOBHHHA

3aTpUMaHHS  HEMOBHOJITHHOIO
OyTH HErailHO JOCTaBJEHA JI0 MICIIEBOTO CYIY,
SKHW 1€ HA3WBAIOTh CYIOM MaricTpary, Uis
npex’ ssBJICHHST OOBUHYBaueHHs. Y THUX BUIIAIKaX
KOJIM HeraiHa J0CTaBKa HETOBHOJITHBOTO [0
CyIly MaricTpaTy He € MOXJIMBOIO Yepe3 HiuHHM
yac ab0 BUXIJHI JHI, TO MpeAa’ sBIEHHS OOBU-
HYBau€HHS MOBHUHHE BiAOYBaTUCh y PO3YMHHIA
CTPOK 3 YpaxyBaHHSIM OOCTaBHH, SIKi CKJIAJIUCh.
3 iHmoro 00Ky, y THX BUIAJKaX, KOJIU Cy/ Mari-
CTpaTy Mpaloe, Mpejl sIBICHHS OOBUHYBAauCHHS
HETIOBHOJIITHBOMY HE TIIOBHHHE BIJIKJIQJaTHCh
gyepe3 Te, Mo OoQiliiHIi 0co0M Mi0Th 3 0COOTH-
BOIO IEPEeCTOpororo abo MiArOTOBKA BiIMOBiA-
HUX JIOKyMEHTIB € CKJIaTHOK".

Bianosigao no Bumor KIIK Ykpaiau mosi-
JIOMJICHHSI TIPO TIJ03py € KOMIIETSHINIE CIif-
4Ooro Ta IMpOKypopa, a He cyay (craryc oOBH-
HyBaue€HOro oco0a HalyBae IIiJl Yac mepenadi
KPUMIHAJBHOTO TMPOBA/KCHHA OO0 CyAay JUIs
po3riany 1o cyti). Kpim Toro, moBiqoMuTu mpo

> Doyle Ch. Juvenile delinquents and Federal
Criminal Law: The Federal Juvenile Delinquency Act
and related matters. Congressional Research Service.
2018. URL: https://fas.org/sgp/crs/misc/RL30822.pdf.

¢ Doyle Ch. Juvenile delinquents and Federal
Criminal Law: The Federal Juvenile Delinquency Act
and related matters. Congressional Research Service.
2018. URL: https://fas.org/sgp/crs/misc/RL30822.pdf.
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03Py y BHIIAJKaX 3aTpUMaHHS HEMOBHOIIT-
HBOI 0COOH, 3TiTHO 3 MPOLECYATbHUM 3aKOHOM,
HEMOXJIMBO HEraHo, ajpke Al LbOro Tpeda
MPOBECTH X04a O MiHIMAJbHY KUIBKICTH CIiJI-
9yuX (PO3LIYKOBHX) AiM AJIs1 OTPUMAHHS Ta 3aKpi-
IIJICHHS IOKa30BO1 1H(OopMarrii.

Jo xommerentii cyny maricrpary y CILA
TaKOX BXOAWTh MOXKJIUBICTh MPU3HAYATH MIKITY-
BaJIbHUKA HETIOBHOJITHHOMY OOBHHYBAau€HOMY.
Kpim Toro, Takuii cy po3risgae MUTaHHS 1010
3aJIMIICHHS] HETIOBHOIITHBOTO M1/l apeliToM AJis
3a0e3MeueHHsT OTO TOAAJbIIO] SIBKA JI0 CYAY,
a TakoXkK OE3MEeKH K CaMOro HETOBHOIITHBOTO,
TakK 1 IHIIMX 0Ci0.

CynoBuii po3myIsii TPOBAHKEHHS MO0
HETIOBHOJIITHHOTO 0OBHHYBAa4YE€HOTO, KU mepe-
OyBae 11,1 BapTOIO, MOBUHEH OyTH MpU3HAYCHUN
nipotsroM 30 JHIB 3 MOMEHTY apelTy HEeMmOBHO-
JTITHBOTO a00 OOBHMHYBAa4YEHHS IMMOBHUHHO OyTH
3HATO, KPIM BHUIIAJIKIB, KOJIM CaM HETIOBHOJITHIN
OOBMHYBau€HUI CBOIMHU MiSIMU CIIPHSIB BiJKJIa-
JICHHIO PO3IVISLY YW KOJM 3HATTS TaKOro oOBU-
HYBa4YE€HHS CYNEPEYUTh IHTEpecaM MpaBOCyAIs.

TakuM 9UHOM, MOPSAOK OOpaHHS Ta 3aCTO-
CYBaHHs 3alOODKHUX 3aXO[iB ILI0A0 HEMOBHO-
mTHIX ocid B Ykpaini ta Cnomyuenux [llTa-
Tax AMEpPUKH Ma€ JIesKi CXOXKI PHUCH, 30KpeMa,
000B’sI3KkOBE  O3HAHOMJICHHSI HEMOBHOMITHBOI
ocobu 3 ii mpaBamu, HeraiHE TOBIIOMIICHHS
0aThKiB YM ONIKYHIB PO 3aTpPUMaHHSA TaKoOi
oco0M, a TaKoX TMPU3HAUEHHS 3aXHUCHUKA.
OOpaHHs 3armo01KHOTO 3aX0Ay y BUINIAII TPH-
MaHH M1 BapToo AK B YKpaiHi, Tak 1 y CILA
MOXXJIMBE JIMIIE cyaoM. Pa3zom i3 Tum cmija Bif-
3HAYUTH, 110 OOpaHHS 1HIIMX, MEHII CYBOPUX,
3amo0KHUX 3aXOiB II0JI0 HEMOBHOJITHHOIO
MiJJO3PIOBAHOrO, OOBMHYBAaYeHOro B  YKpa-
1Hi, MOYUIMBE BUKIIIOYHO CIIITYUM CYIJICIO, IO
€ TOZIaTKOBOIO rapaHTi€ro 3a0e3neueHHs pas Ta
cB00OJI Takoi kareropii ocio.

[Mono

TO CIIiJ BIJ3HAYUTH, IO BIK KPUMIHAJIBHOL

aHeniticbko2o  3aKOHOJIABCTBA,

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
WWW.UNI-GOETTINGEN.DE/REOS

Foreign experience in the application of precautionary measures...

BIIMOBIIAJIBHOCTI € JOCHUTh HHU3bKHUM IOPiB-
HSTHO 13 BIKOM HACTaHHS KpUMiHAJIBHOI Bi/IIOBI-
JMATbHOCTI JJIsl HETIOBHOMITHIX B YKpaiHi. Tak,
crarrero 50 3axony «Ilpo [liteit Ta Momoab»
1933 poky (Children & Young Persons Act)
BCTAHOBIIEHO, IO it A0 10 poKiB HE MOXKYTh
OyTH BU3HAHI BUHHUMH Yy BUMHEHHI Oy/1b-sIKOTO
MPABOIOPYIIECHHS .

Sk 1B Ykpaini, y O6’eqnanomy KopoimiBcTBi
BenukoOpuranii Ta YenabCi OCHOBHOIO IIJUITIO
CHUCTEMHU KPUMIHAIBHOI OCTHUIII 1100 HEmo-
BHOJIITHIX € HE TOKapaHHsA OCTaHHIX, a 3a0e3-
MeYCHHS MPOQITaKTUKH BUNHEHHS MPABOIOPY-
HIeHb AITbMH Ta Monoaawo (ct. 37 m. 1 3akonHy
«IIpo 3noumnnm ta Ilopymenns» 1998 poky
(Crime and Disorder Act)®. IIpu upomy paHHe
BTpYYaHHS Ta NpoQiTaKTUKa CKOEHHS MPaBOIO-
PYIICHb HEMTOBHOMITHIMH, HA AYMKY O(IIIHHIX
AHTITICHKUX OpPTaHiB, MOXKE 36KOHOMHUTHU OLIBIII
HiK 80 MUIbHOHIB (QYHTIB Ha piK, BIAMOBIIHO
1o 3BiTy Kowmicii mo mopociux (Youth Justice
2004 Report: A Review of the Reformed Youth
Justice System)’.

AHIIIINCBhKA CHCTEMa CY/IB 1100 HEMOBHO-
JITHIX € IO CXOXKO0I0 Ha cyfoBy cuctemy CIIIA.
Tak, y BuUmaakax, KOJIW HEMOBHOMNITHS ocoba
0OBUHYBAUy€ETHCS y CKOEHHI TIPABOTOPYIIICHHS,
il cmpaBy HEraHO HaNpPAaBIIAIOThL HA PO3IVIL
JI0 Cy/ly HETIOBHOMITHIX. Y TUX BUMAAKaX, KOJIH

" Blakeman I. The Youth Justice System of England
and Wales. 139th International Training Course Visit-
ing Experts’ Papers. Resource Material Series. No. 78,
p. 80. URL: https://www.unafei.or.jp/publications/pdf/
RS No78/No78 13VE_Blakeman.pdf.

8 Blakeman I. The Youth Justice System of England
and Wales. 139th International Training Course Visit-
ing Experts’ Papers. Resource Material Series. No. 78,
p. 80. URL: https://www.unafei.or.jp/publications/pdf/
RS No78/No78 13VE Blakeman.pdf.

° Blakeman I. The Youth Justice System of England
and Wales. 139th International Training Course Visit-
ing Experts’ Papers. Resource Material Series. No. 78,
p. 80. URL: https://www.unafei.or.jp/publications/pdf/
RS No78/No78 13VE Blakeman.pdf.
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TaKWi PO3IIIS] HE MOXKE BiJIOYyTHCS HETAWHO, CYJT
BUpIIIy€ MUTAHHSA HpPO OOpaHHsA 3aro0iXKHOIO
3axofy, IpH 1IbOMY 1€ MOXKe OyTH SIK TPUMAaHHS
IiJ] BAPTOIO, TaK 1 1HIIMN 3aXij, HE OB’ I3aHUN
3 oOMexeHHsM Boi '’

Ax iy CIIA, y BenukoOpuTaHnii nie cucrema
cyniB marictpary. Cyau Marictpary, sKi po3ris-
JIAl0Th MPOBAPKEHHS IOJI0 IOPOCIUX OOBUHY-
Bau€HUX, MAIOTh MPABO PO3MIALY MPOBAHKEHHS
JMIIE y TUX BUIMAJIKaX, KOJH 32 CKOEHE IMPaBO-
MOpyIIeHHS TepeadadueHe MoKapaHHsS Y BUIISII
1o30aBiieHHs1 BOJII MakcUMyM 6 wmicsuiB. Cyau
MaricTpary 37e0UTBIIOro pO3MIAIAl0Th MPOBa-
JOKCHHST 1010 0ci0, sKki gocsariu  18-piyHOro
BiKy. Taki cyu TakoX MOXYTb PO3IJNISIaTH MPO-
Ba/DKCHHS 1 MIOJ0 HETMOBHOJITHIX, alie y THX
BUIIAJIKaX, KOJIM OCTAaHHI € CIIIBy4YaCHHUKaMH Ipa-
BOIIOPYILIEHHS Pa3oM 13 JOPOCIUMHU 0COOaMH.

3aranom, po3misii MPOBaHKEHb MIOA0 OCi0,
SKI He JIocArIH 18-pidHOTO BiKY, MPOBOAMTHCS
OKPEMHM BIJIJIIJIOM Takoro cymy. TepuTtopiaiabHO
el BIAIT MOYXKE 3HAXOIUTUCH Y TOMY K CAaMOMY
MIPUMIIICHHI, e caM PO3IJIs g TPOBOAUTHCS CIIe-
[iaJIbHO TIPU3HAYCHUMH CYICIO Ta MOJIOIKHOIO
KoJeriero MaricTpiB. Jlo IXHBOT KOMIIETEHIIii BXO-
JTUTh MOKJTUBICTB 3aTPUMYyBaTH 0COOY Ta BU3Ha-
YaTH OCBITHI MPOTPaMU CTPOKOM 10 24 MICSIIIB,
a TaKOX 1HIII CYCHIbHI METO/IN TIEPEBUXOBAHHS.

IcnyBaHHS CymiB y copaBax HEMOBHOJIT-
HIiX € MO3UTHBHOIO MPAKTHKOIO, aJPKE€ CTOCOBHO
O0OBHHYBauY€HOTO BOHU € MEHII (OpMaTbHUMH,
HIXK CyJIU MaricTpary, a TakoX € OUIbII BIAKPH-
TUMH 0 B3a€MOjil 13 HEIOBHOJITHIM Ta d4JIe-
Hamu Horo cim’i. Cyau y crpaBax HEHNOBHOJIT-
HIX € 00OB’A3KOBO 3aKpUTUMHU MICISIMU, TOMY
JI0 y4acTi y CIyXaHHI CIpaB HE JTOMYCKAIOThCS
MPEJICTABHUKH CYCHIIbCTBA. XO04a MOTEPHUIHNA

12 Blakeman I. The Youth Justice System of England
and Wales. 139th International Training Course Visit-
ing Experts’ Papers. Resource Material Series. No. 78,
p. 82. URL: https://www.unafei.or.jp/publications/pdf/
RS No78/No78 13VE Blakeman.pdf.
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Ma€ MOXKIIMBICTH BiJIBIIyBaTH 3acCilaHHS Cydy
3a MomnepeaHbo 3pobaeHuM 3anutoM. lloTpedu
Ta TOOaKaHHS TMOTEPIJIOrO 3aBXAH PO3IJIs-
JAIOTBCSL CYAOM, MOTEPIUIMIA Ma€ MOXIIUBICTH
BILJIMBATU Ha TMPOIIEC OOpaHHs MOKapaHHSI.

Cnaix TakoX BIA3HAYUTH, 110 Ui Benmko-
OpuTaHii HOPMOIO € HEBTATYBAHHS HEMTOBHOJIT-
HBOTO y CYIOBY CHUCTEMY Ta paHHS Mpodirak-
THUKa MPaBOMOPYIICHb. Tak, HANPHUKIAT Y THX
BUIAJKaX, KOJIM HETOBHONITHS 0co0a BIepIle
CKOilla HEeTSHKKE MPABOMOPYLICHHS a00 MOBOIM-
Jacsi aHTHCOLIaIbHO, POOOTY 11010 HEl IPOBO-
JISITh TIOMIIIIS Ta MICIIEB1 OpraHy BIAAH. Y TaKuX
BUIAJKaX 00 HEMOBHOMITHBOTO MOXKYTh OyTH
3aCTOCOBaHI PI3HOMAHITHI 3aXOQu BIUIMBY Ta
JOMOBIIEHOCTEH .

ono @panyii cnif BiA3HAYUTH, 1110 HETO-
BHOJITHI 0c0OM BiKOM 10 13 pOKiB HE MOXYTb
Oytu 3arpumaHi momimiero. PazoMm i3 TuMm
3 TaKoro MpaBHWJIa € TMEBHI BUHATKH, 30KpeMa,
y TUX BUIAJKaX, KOJU LIOJ0 HETOBHOJIITHHOIO
BikoM 10—13 pokiB € cepiio3Hi Ta Oe33anepedHi
JIOKa3u TOTo, 110 Taka ocola cKoina uu HaMmara-
J1aCh CKOITH TSKKE TTPABOIIOPYIIICHHS YU 3JI09YHH,
3a SIKUH mepenoadeHe MOKapaHHs y BUNIISAI 1103~
OaBJICHHS BOJII CTPOKOM Ha MEHIII SIK Ha 5 POKIB.
HemnoBHomTHS 0c00a 3aTpUMYETHCS TTOJTIOIIEIO
3a TIOTIePETHBOIO 3TOJIOF0 Ta ITiJT KOHTPOJIEM MPO-
Kypopa 4M CyAIE Yy ClpaBaX HEMOBHOIITHIX
a00 HaIIS0BOTO OPTaHy MaricTpary, SKHi CIie-
iaTi3y€eThCs HAa 3aXHUCTI HEMOBHOMITHIX. [lepion
3aTpUMAaHHS BU3HAYA€THCS MPOKYPOPOM, ajie He
MOBUHCH NIEPEBHIyBaTH 12 TOIUH Ta MOXKe OyTH
MOZIOBKEHUII 1[e MAKCUMYM Ha 12 roaun'?,

" Blakeman I. The Youth Justice System of
England and Wales. 139th International Training Course
Visiting Experts’ Papers. Resource Material Series.
No. 78, p. 82. URL: https://www.unafei.or.jp/publica-
tions/pdf/RS_No78/No78 13VE Blakeman.pdf.

12 Anne Wyvekens. The French Juvenile Justice
System. / Josine Junger-Tas, Scott H. Decker. Inter-
national Handbook of Juvenile Justice, Springer,
pp-173-186, 2006. p. 179.
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Sx 1 B Ykpaini, y ®panuii npo 3arpu-
MaHHS HEIOBHOJITHBOI 0cOOM 000B’SI3KOBO
HeralHO CIOBIimAOThCA ii O0arbku. Pazom i3
THUM, Ha BIIMIHY BiJl YKPaiHCHKOTO 3aKOHOJaB-
cTBa, (hpaHIly3bKE BCTAHOBIIIOE OUH BUHITOK
3 TAKOTO MpaBuiia — OAThbKH HEMIOBHOJITHBOIO
MOXYTh HE CIOBINIATHCh MPO 3aTPUMAHHS
Takoi 0COOM y BHIIaJKax MPUHHATTS TaKOTO
pIIIEHHS MPOKYPOPOM YH HAIISJIOBUM Opra-
HOM MaricTpary.

SIKIIo HEMOBHONITHIM 0cO0i, sKa 3aTpu-
MaHa IMOJIIi€, He BUIMOBHHIOCH 16 pOKiB,
TO BOHA MiAJATa€E 00OB’SI3KOBOMY MEIMYHOMY
OTJISI Y.

VY pasi 3aTpuMaHHsI HEMIOBHOJITHBOT 0COOU
BOHAa MOKE€ MaTH 3aXHCHHMKA Ta MOBHHHA OyTH
npoinopMoBaHa TPO CBOE MPABO HA 3aXHCT.
[Tominelicbkke  3aTpUMaHHS  HEMOBHOJITHBOT
ocobu BikoM Bix 13 10 16 pokiB HE MOXe OyTH
MOJIOBKEHE Y BHUITAIKaX, KOJIU 0c00a CKoijIa mpa-
BOTIOPYIIICHHS, 3a sIKe mepeadaueHe MoKapaHHs
y BUIJISIII 1MO30aBJICHHS BOJII CTPOKOM MEHIIIE
HIXK 5 pOKIB.

3aranaoM, 3ammoO0KHI 3aX0IH, SIKI 3aCTOCO-
BYIOTBCS 10 HETIOBHOIITHIX IiJ] 9ac JOCYJOBUX
npoBajkeHb 'y @DpaHiii, € ckopilml BUKIKOY-
HUM CIocoOOM BIUIMBY Ha iXHIO IMOBEHIHKY.
BinmoBigHo 10 (paHIly3pKOTO 3aKOHOJIABCTBA
€ JIBa criocoOu 0OMEKUTH CBOOOTY HEMOBHO-
JITHBOTO IiJI03proBaHoro. Ilepmmii — Hero-
BHOJIITHIHN MiI0O3pIOBaHM BIKOM Big 16 pokiB
MO)Ke OyTH B3SITUH MiJ BapTy y pa3i BUMHEHHS
HAM KpHMIHAJIBbHOTO MPABOMOPYIICHHS, 3a
SKe TependaueHe MOKapaHHS Yy BUIVISIAI 1103-
OaBIICHHS BOJII CTPOKOM Bijx 3 pokiB. I apyrwmii
croci0 — 11e MOMINIeHHS Y 3aKPUTUN OCBITHIN
HEeHTp (MPU IMBOMY CJIOBO «3aKPUTHUI» BHUKO-
PUCTOBYETHCSI y TOMY CEHCI, 110, SKIIO HEeIo-
BHOJIITHIH He Oyje BUKOHYBATH MOKJIAICHUN HA
HBOTO O0OB’s130K MepeOyBaTH y TaKOMy IICH-
Tpi, CTOCOBHO IIi€i ocobu Oyae 3aCTOCOBaHUIMA
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O1TBII CYBOPUH 3aMTO01KHUN 3aX1JT — TPUMAHHS
i BapTor) .

Paszom i3 TuM 3amr001KH1 3aX04H II[00 HEIIO-
BHOJIITHIX, @ OCOOJMBO TPUMAaHHS IIiJi BapTOIO,
€ BUKJIFOUHOIO MIpPOIO JJIsi KPUMIHAIBHOTO MPO-
BajpkeHHsT Dpaniii, mepeBara BIITAETHCS HE
MOKAPaHHIO HETOBHOJITHBOI 0co0u, a TMepeBu-
XOBaHHIO Ta HABYAHHIO.

Ha sxanp, B Ykpaini Haremep Hemae nep-
KaBHHUX COIIaJIbHUX OCBITHIX Tporpam, ki 0
Oynu anbTepHATUBOIO 10 OOMEXKEHb, SIKI HaKja-
JAIOTHCS HA HETIOBHOJIITHBOTO ITiJT Yac 3acToCy-
BaHHS 3al00KHMX 3aXO0/1B, a TAKOXK K1 O Haja-
BaJIM OCBITHI MOCIYTH M JIOTIOMaraiu poJnHaM
HEMOBHOMITHIX  [PaBONOPYIIHUKIB.  OCBITHI
MOXIIMBOCTI TaKUX OCIO JIy’Ke 4acTo OOMEXeHi
Jep’)KaBHUMU 3aKJIaIaMH OCBITH 13 (hOpMaIbHUM
MIX0/I0OM JI0 HaBYaHHS TakuXx AiTedl. Tomy Bech
MOJANBIINN TpolleC TEPEeBUXOBAHHS HETOBHO-
JITHIX TPaBOTOPYIIHUKIB TOBHICTIO TOKJIaJa-
€TbCS Ha 0aThKiB, OMIM3BKUX POIUYIB, OMIKYHIB
YM MIKJIYBaJbHUKIB TakuX 0cCi0. TakuM 4MHOM,
BUIUIMBAE MUTAHHS, a U0 POOUTH y THX CHUTYya-
Iis1X,, KoJti OaThKHU HE 3alliKaBJICHI y pecoriaiza-
1ii CBOET TUTUHH, HE IPUIIISIOTH i 10CTaTHBOT
yBaru Ta He roTOB1 Ha/1aTH i 1omoMory Jjisi TOTo,
1100 3HAWTH BUXiJ 31 CKJIaHOT )KHUTTEBOI CUTYya-
1ii. AGO 110 poOUTH y TUX BUTIAJKAX, KOJIU HETO-
BHOJITHIN T1JI03PIOBaHMM B3araji HE Mae 0arh-
KiB 9¥ ONMU3bKUX poaudiB. Taki MUTaHHS MOKU
3QJIMIIAIOTHCS BIAKPUTUMHU, aJKE J10C1 B YKpaiHi
HEMa€ >KOTHOT KOMILJIEKCHOI, JII€BOI JepKABHOI
IporpaMu JIOTIOMOTH JITSM Yy CKJIQJHUX KHUT-
TEBUX CHUTYaIlisIX, a TOMY JIEpXKaBHI OpraHu, sKi
MOBMHHI HAJaBaTU JOMOMOTY y Iiil cdepi, HE
€ eexTUBHUMU. Ta X AOMOMOTa, SIKa HAAE€THCS
BOJIOHTEPCHKUMHU OpraHi3alisiMd Ta OKPEMUMU
rpoMajisiTHaMU, HE MOXKE OXOIUTHU BCIX JITEH, SIKi

3 Anne Wyvekens. The French Juvenile Justice
System. / Josine Junger-Tas, Scott H. Decker. Inter-
national Handbook of Juvenile Justice, Springer,
pp. 173-186, 2006. p. 181.
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il moTpebyroTh, A0 TOTO X Hi BOJIOHTEPCHKI, Hi
IPOMAJICHKI Oprasizauii He MOXYTb MiJAMIHUTH
y Ii# poIi IepKaBy Ta BUKOHYBATH 11 (DyHKITIT.

BucnoBkn

TakuM 4YWUHOM, aMEpPUKAHCHKWUW, AaHIJIIH-
ChbKMIl Ta (paHIy3bKUH TO3UTHBHUN JIOCBiJ
poOOTH 3 HEMOBHOJITHIMU, Ha HaIly IyMKY,
TaKOX CIJIJ pO3BUBATH 1 B YKpaiHi, aJke CKO-
€HHA KPUMIHAJBHOIO IPABONOPYIICHHS HEIO-
BHOJIITHIM, HaBITh HETSHKKOTO, Tiepedadae mpo-
BEJICHHS IOCYJIOBOTO PO3CIIiAyBaHHS y TIOBHOMY
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00cs31 cmigunM HarionansHOT momiii, 1 Jiniie
MICJISI IIHOTO 32 BIAMOBITHUM PIIIEHHSM CyAy J0
Takoi 0coOU MOXKYTh OyTH 3aCTOCOBaHI MpUMY-
COBI1 3aX0J BUXOBHOTO XapakTepy, CIpsMOBaH1
Ha TICPEBUXOBAaHHS JWTUHU Ta TPOQIIAKTHKY
CKOEHHS HEIO TPABOIOPYIICHb Y MaHOyTHHOMY.
JlocynoBe po3ciigyBaHHS SIK BTPYYaHHS Y KUTTS
HEIMOBHOJITHHOI 0COOU 31€01IBIIIOrO € HEraTuB-
HUM JIOCBIZIOM JUIS HEl, a TOMY BIPOBAKEHHS
pI3HOMAHITHUX  NPO(IIAKTHYHUX  IMPOrpam,
NEPEHHSTTS MO3UTUBHOIO JIOCBIAY pOOOTH Ipa-
BOOXOPOHHHUX OpTraHiB IHIIMX JEPKaB € TyxKe

BKJIMBHUM JUIs1 YKPATHCHKOT peanbHOCTI.
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The article analyzes the procedure of consideration of the case in the simplified claim
proceedings. The components of this type of proceedings have been identified and the difference
between this procedure and the general claim proceedings has been analyzed. The author explores
the relationship between the concepts of proceedings and stage. The author claims that the
procedure of consideration of the case in the general claim procedure provides for such stages as
the opening of proceedings in the case; preparation of the case for consideration; consideration
of the case on the merits. In turn, the consideration of the case on the merits consists of the
opening of the trial on the merits; clarification of the circumstances of the case and examination
of evidence; judicial debate and decision-making in the case. Each of these stages involves a
specific set of procedural actions carried out by the court and the parties to the case and which
must be performed in compliance with procedural deadlines. It is concluded that the procedure
of consideration of cases in simplified claim proceedings differs significantly from similar
procedures of general claim proceedings. This is manifested not only in the absence of the stage of
preparation of the case for trial, but also by the specifics of the forms of consideration of the case
in summary proceedings. This is manifested not only in the absence of the stage of preparation of
the case for trial, but also by the specifics of the forms of consideration of the case in summary
proceedings. The first stage of simplified litigation, as well as general litigation is the stage of
opening proceedings. The second stage of the simplified claim proceedings is the consideration
of the case on the merits. The specifics of the procedure of consideration of the case is that the
procedural legislation provides for two forms: the first — written proceedings and the second — a
simplified form of the hearing.

IIpouecyaJbHui NOPAAOK PO3IIALY CIIPABH Y CIIPOLLICHOMY ITO30BHOMY NPOBA/KeHHI

€Enanuinyes Onexcin Cepeitiosuu

acnipanm Kageopu yugiibHo2o npoyecy

HH Incmumymy npasa

Kuiscvrozo nayionanvnozo ynieepcumemy imeni Tapaca Lllesuenxa, Ykpaina

Beryn HOPYLICHUX, HEBU3HAHMX a00 OCIOPIOBAHUX

mpaB, cBoOon uu iHTepeciB. Hampukian, Oyna

PedopmyBaHHS ~ LMBUIBHOIO  MpoOLECy-  3allpoBajKeHa npouexypa CIIPOLLIEHOTO
QJIBHOTO 3aKOHONABCTBAa y >kOBTHI 2017 poKy  MO30BHOrO MpoBajkeHHsA. Bike y camiil Ha3Bi
3HAYHOIO MIpOI0 3MIHWJIO MPOLEIypH 3aXHCTy  I[bOIO IPAaBOBOIO IHCTUTYTY € BKa3iBKH, ILIO
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3aKOHOAaBLIEM 3aIIpOIOHOBAHO

[poueaypy,
BiIMIHHY BiJl 3BHYAHOTO MIAXOAY IO 3aXUCTY
y 3BUYHOMY JUIs BCiX TO30BHOMY IPOBAJPKEHHI.

Posmisigaroun muTaHHS HOPMATHMBHOTO PEry-
JIFOBaHHSI CIIPOIIEHUX TIPOLIEAYP PO3IISIY CIPaBH
y ICTOpUYHIN PETPOCIIEKTHBI, MH 3BEpPTaId YBary,
IO JUTS1 CKOPOUCHHX MPOLIEyp Oyir XapaKTepHUMH
000B’s13K0BA 3r07[a Ha I1e CTOPiH, HECKJIATHHHN TIPe/T-
MET [T030BY Ta BIJICYTHICTh PSIMUX 3a00POH 3aKOHY.
JU71s1 CKOpOUEHOTO MPOBAKEHHS OyJ10 Tiepe10ayeHo
PO3IISAA CHPaBH y TPUCKOPEHOMY TOPSIKY, Oe3
3aTpUMKH 200 B KOPOTKHI TIpoMiKOK Yacy. Crpo-
IIEHUH OPS/IOK CYOYMHCTBA CTOCYBABCSI HECKITA/I-
HHX, 9iTKO BU3HAYEHHX 3aKOHOM CITpaB’.

Crnig 3a3HauuTH, OO0 TPOOJIEMHU  CIIPO-
IICHHS TPOLICAYPH PO3IVISLY LUBIIBHOI CIIPaBH
OyM TpenMeTOM HAayKOBOi JHUCKYCii SIK [0
pedopMyBaHHS LMBUIBHOTO IPOLIECYaIbHOTO
3aKOHOJIABCTBA, THM TI1a4€ HHUM NPUIUISETHCS
yBara HHHI, KOJIU aKTUBHO (DOPMYETHCS CYI0Ba
npaktuka. Y poborax HaykoBuiB O.C. 3axa-
posoi, B.B. Komapona, H.I. Konoc, O.10. 3y0,
O.C. Tkauyka po3DISIAIOTBCS OKPEMI JIUCKY-
CiliHI MUTaHHS I1i€T chepr HAYKOBOTO JI0CIiHKe-
HHA. BTiM 1M He BHueprnaHo Bciel mpobiema-
THKH, a JINIIE MiAKPECICHO 11 aKTya bHICTb.

MeTo1o 1i€i cTaTTi € JOCHiKEHHS! TUTaHb
MPOLEAYPU PO3MIALY CHpPaBH y CIPOIICHOMY
MO030BHOMY IPOBAKEHHI; BHOKPEMJICHHS CKJIa-
JIOBUX YaCTHH I[LOTO BHJy IPOBA/HKECHHSI TA aHa-
73 BIAMIHHOCTEH Ii€l mpoueaypu Bia 3arajb-
HOTO TIO30BHOTO TIPOBA/KCHHS; BCTAHOBIICHHS
e(eKTHUBHOCTI HOBHX I1IXO/IiB 10 3aXUCTY IpaBa.

Buxaan ocHoBHOro marepiany

3araJbHONPUMHATUM € TIOJIOKEHHS CTO-

COBHO TOTO, IO TIpoIecyalibHa MisIbHICTh

! €nanuinnes O.C. HopmaruBHE peryioBaHHsI

CIIPOIICHUX TMPOBA/UKCHb y LUBUIBHOMY CYyIOYMHCTBI
VYkpainu: icropuunuil acnekt. Hayxoeuil sicnuk Yoiceo-
PpoOocbKkozo Hayionanvrozo yrieepcumenty. Cepis «llpasoy.
Bumnyck Ne 59. TOM 1. 2019. C. 150-153.
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3MIIACHIOETHCS TIOCTYIIOBO, y TMEBHIM TOCIITOB-
HoCTl. Ll misUTBHICTH BperyJbOBaHa HOPMaMH
UBLIBHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA Ta
OXOILTIOE COOOI0 K TMpOLECyajbHy AISUIBHICTD
Cyly, TaK 1 BCIX IHIIUX CyO’€KTIB IUBLIHHHUX
HpOLECYaTbHUX MPABOBITHOCHH.

[IpoBamkeHHS y KOHKPETHIH LUBLIb-
Hill cnpaBi K y 3arajbHOMY I1030BHOMY, TaK
1 y CIOpOIIEHOMY TI030BHOMY ITPOBAKEHHI
B1I0YBAa€ThCSI Y MEXKaxX, BU3HAYCHUX HOPMaMH
[UBIJIBHOTO TPOLIECYalIbHOTO 3aKOHOAABCTBA.
Tox, He BUKJIMKA€E CYMHIBY, III0 CaMe CyKYITHICTb
IpoIeCyalIbHUX Till Ta MpoLeCcyaabHUX MPaBoO-
BIJIHOCUH CTaHOBUTH CTPYKTYpPY UHUBUIBHOTO
nporecy. Ane  OyIab-sika CTPYKTypa MOBHHHA
MaTu CBOI CTPYKTYypHI KOMIOHEHTH. | mie pas
3BEPTAEMO YBary, SIKIIO cepe]l HAyKOBIIIB HEMA€E
CYMHIBY CTOCOBHO JWHAMIKH, IOCTYIIOBOCTI
PO3BUTKY IMPOILIECY, TO MUTAHHS HOro BHYTPIII-
HBOI MOOYOBH 3aJIUIIAETHCS JUCKYCIHHUM.

Y UUBUIBHOMY MpPOIECYaJbHOMY 3aKO-
HOJJaBCTBI HEMa€ HOPMATUBHOIO BU3HAUEHHS
MOHSTHh «IPOBAKCHHS» UM «cTaiis». Haii-
OUTBII TUCKYCIHHUM 3aJIMIIA€THCS IUTAHHS PO
CTaJIHHICTh IMBUIFHOTO TPOIECY, IX KUIbKICHY
Ta 3MICTOBY BU3HAUEHICTh. SIKIIIO 3BEPHYTHCS 110
SHIUKJIONEANYHUX JKEepe, TO CTalis BU3HaYa-
€TbCA y MEPEKIIal 3 TPEeLbKO] K EeBHUH mepion
(etam) po3BUTKY 4YOro-HEOynb, SIKMl Ma€ CBOIi
SKiCHI 0COOMUBOCTI®. Y TIyMayHOMY CIIOBHHKY
YKpaTHChKOi MOBH CTa/lisl BU3HAYAETHCS SIK MEB-
HUI MOMEHT, Mepiof, eTarm PO3BUTKY 4YOro-He-
Oy/1b, SIKUH Mae CBOI SIKICHI 0COOIMBOCTI?.

VY Tteopii HNUBLILHOTO MPOIECY 3arajibHO-
NPURHATHUM € PO3YMiHHS TOTO, IO IiJ] CTAII€I0

2 3axaposa O. [{uBinbHI porecyanbHi BIAHOCHHU
B CHCTEMI NIPaBOBUX BIIHOCUH B YKpaiHi. Bicuux Axa-
Oemii aosoxkamypu Yrpainu. Ne 2(33) 2015. C. 34-41.

3 HOpupnuna enrukinoneqis. T. 5. TI-C. Kuip :
BunaBaunrBo «Ykpainceka eHuukionemis». 2003.
C. 609.

* HoBwuii TiiyMa4HHii CIIOBHUK YKPaiHCHKOI MOBH.
T. 4. P-S1. Kuis : BugaBaunrso « AxoHit». 1999, C. 368.
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CJIIJT PO3YMITH CYKYITHICTh MPOIECYATbHHUX JIii,
00’eTHAaHUX HAWOMMKY0I0 MeTOr0. Taki HayKOB-
ui-porecyanict, sik B.B. Komapos, M.I. IITe-
(aH, BKa3zyBaJH, 110 CTAHISIMHA LUBLILHOTO TPO-
LIeCy MOXKHa BBaXKaTW IHOro CKJIaJ0BI YaCTUHU
(eTamm), 06’ €THAH] CYKYITHICTIO MPOIECYyThHIX
N, sKi 3MIACHIOIOTBCS Cy0 €KTaMu IHBiIb-
HUX TPOLIECyalbHUX, 1 BC1 BOHH CIPSIMOBaHI Ha
JOCSITHEHHST HAalOIMKYO0i poLecyanbHOT L.

Csoro wacy M.M Illtean 3amporonypas
TaKy CTPYKTYpy LMBUIBHOTO TpPOILIECY, SK MPO-
BaJDKEHHS Y Cy/l MEepIIoi IHCTAHIII1, aressiiifHe,
KacalliiiHe NpoBa/UKEHHS Ta Meperisi pillieHb
y 3B’A3Ky 3 HOBOBHSBICHUMU OOCTaBUHAMH.
OpHouacHO Takl eranu, SIK BIJIKPUTTS INpOBa-
JDKEHHsI y CIIpaBi, eTarl IMiJrOTOBKU CIIPAaBU 10
PO3MIIISILY, PO3MISA CIPABH MO CYTI, BIH Ha3UBaB
MICTATISIMHE" .

C.C. buukoBa, po3misialodu 1€ MUTAHHS,
3a3Haya’a, 10 MPOLECYaTbHUMU CTAIIIMU, KPIM
THX, Ha sKi BKasyBaB M.I. IlItedan, € me if Taxi,
K BHUKOHaBYE TPOBADKEHHS Ta BiJIHOBICHHS
BTpayeHoro nmpoBapkeHHs. [Ipu nbomy BoHa, SIK
i M.J. IlItedan, BBaxana, mo KOXHA 31 CTaiif
CKJIAA€ThCs 3 TPHbOX MiACTAAii: MOPYIICHHS
MPOBA/KEHHS y CIpaBi, pO3MIALy CIpaBu abo
BUKOHAHHS PillIeHHS CyIy’.

UuHHE UMBUIBHE TMPOIECyallbHE 3aKOHO-
JIABCTBO 32 CBOEIO CTPYKTYPOIO CKJIAJAETHCS 13
CUCTEMH NpoBaKeHb. Lle crocyeThes sk perna-
MeHTamii TisUTbHOCTI Cyay y Hepurii iHcTaHIil,
TakK 1 MepenisIy 3aKOHHOCTI Ta OOTPYHTOBAHOCTI
CY/IOBHIX PIIlICHb Ha PiBHI anessiii 941 Kacarii un
y 3B 43Ky 3 HOBOBUSIBIICHUMH OOCTaBUHAMM.

Y 1boMy CeHCl HaM IMIIOHY€ HayKOBa KOH-
LEMNLisl CTPYKTYpPU ILUBIIBHOTO MpPOIECY, IO

5 Ilrepan M.J. I{uBigsHe mpomecyambHe MpPaBo

VYkpainu: AxageMidHuil Kypc : MiAPYYHHUK ISl CTYACHTIB
OPUINYHUX CIEIaTbHOCTEH BHIMX 3aKIaj(iB OCBITH.
Kwuis : In FOpe, 2005. C. 32.

6 TluBinbHe mpolecyalbHe NPaBO YKpaiHH

HaBuaJbHHH mocioHuk. Kuis : Atika, 2006. C. 20.
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BucioBieHa B.B. KomapoBuM, sikuii Bu3Hadae
IPOBA/PKEHHSI LMBUIBHOTO MPOIECY fK CIe-
nudigyHy KOHCTPYKIIIIO, y SKiii HacaMmmepesn
BiTOOpa)X€HO  MPEIMETHY  XapaKTePUCTHKY
IUBIJIBHOTO CYJIOYMHCTBA y CEHCI Marepiajib-
HO-TIPABOBOi TPUPOAM CIPaBH, siKa Ma€ OyTH
pO3IIsiHyTa CyAOM, OCOOIMBOCTI JIOKa30BO1
TISTBHOCTI 1 MpolecyanbHi HACTiAKY, Bi1oOpa-
KEeH1 y TpolecyalbHUX ToKyMeHTax. OmHo-
YaCHO HayKOBEI[b PO3KPHUBAE 1 TaKi CTPYKTYpHI
€JIEMEHTH, SIK CTaJis MPOIeCy, 13 3a3HaYCHHIM
TOTO, IO y HUX BIJOMBAIOTHCA JIOTIKO-9acOBI
(MpOCTOPOBi) XapaKTEPUCTUKH SAK CYJOBOi
TIISUTBHOCTI, TaK 1 MPOIECYyalbHOI MisUTbHOCTI
YYaCHUKIB CTIpaBH .

AHani3 YWUHHOTO [UBUILHOTO IPOIECY-
aIbHOTO KOJEKCY VYKpaiHUu Ja€ MOXIIUBICTb
3pO3yMITH, WIO MpoLEeAypa pO3MISAAY CIpaBu
y TOPSIKY 3arajibHOTO TIO30BHOTO MPOBAKEHHS
nependavyae Taki crafii (eTamm), sK: BIAKPUTTS
MPOBAJPKEHHS y CIIpaBi; MIJrOTOBKA CIIPaBU 0
PO3MIsAY; pO3MIsA ClpaBy 1o cyTi. Koxken 3 mux
eTamiB mependadae CBOKO creuudiuyHy CyKym-
HICTHb TIPOIECYaIbHUX MdiH, SK1 3M1ACHIOIOTHCS
CYJIOM Ta YYaCHUKaMU CIIPaBH 1 sIKi MatOThb OyTH
BUMHEHI 13 IOTPUMaHHSM MPOLECyabHUX CTPO-
KiB. Hanpuknaa, mUTaHHA TNPO TOBEPHEHHS
MO30BHOI 3asBU 1 JOJJAHUX JO HEl MarepialiB
Cy/l BUPIIIY€E MPOTITOM 1’ SITH AHIB 3 THS i1 Haj-
XOJIKEHHSI 10 cyay abo 3aKiHYEHHsI CTPOKIB Ha
YCYHEHHSI HEONIKIB TO30BHOI 3asBH YH Bif-
MOBHU Yy BIJKPUTTI MPOBA/PKCHHsS y CIIpaBi. 3a
e TIPOMIXKOK 4acy Cy/ BCTaHOBITIOE 1 BHPINIy€E
TaKi BaXXJIUBI MUTAHHS, K TOTPUMAHHS 3assBHU-
KOM (hOpMH 1 3MICTY ITO30BHOI 3asiBH, BUPIIICHHS
MUTAHHS, K1 CJTiJ] TOJIaTH 3asIBH T10 CYTi CIIPABH,
AKl 3asBU 3 MPOLIECYAIbHUX MUTaHb Oa)kaHO
MOJaTH OJHOYACHO 3 MO30BHOIO 3asIBOIO, a SIKI
MOKHA TOJ]aTH Ha 1HIIOMY eTarli MPOBaKCHHS

7 Kypc UHMBUIBHOIO TPOIECY HiAPYYHUK /

B.B. Komapos, B.A. biryn, B.B. bapankosa Ta iH. ; 3a
pen. B.B. Komaposa. Xapkis : IIpaso, 2011. C. 44.
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y cripaBi. Ha iipoMy i etarti motpedye HaJIe)KHOTO
BUPIILIEHHS] TUTAHHS CYA0BOTO 300py 1 CyA0BUX
BUTpAT Ta I[1JIa HU3KA MUTAaHb CYTO MPOIIECyalb-
HOTO XapakTepy, a caMe YM HeMa€ MiJCTaB IS
3aJIUILEHHs 3as8BU 0€3 pyXy 1 BUpIlIEHHS MUTaHb
YCYHEHHSI IMX HEHOJIKIB 3 METOK HEIOITy-
IICHHSI IOBEPHEHHS 3asBU. KpiM TOrO0, 0Cc00IH-
BOI yBaru 3aciyroBy€ MUTaHHS MPO BHSBICHHS
BIJICYTHOCTI Y¥ HAsSIBHOCTI MIACTaB ISl BIIMOBU
y BIIKPHUTTI POBAHKEHHS Y CIIPaBi, HAPUKIIA],
TaKHX SIK HEMOXJIUBICTh PO3TIISATY 3asIBU 32 MPE/-
METHOIO 03HAKOIO Y TIO30BHOMY YH CIIPOIIEHOMY
MO30BHOMY TpOBajyKeHHI. [lepermkonoo Bia-
KPUTTS TIPOBA/DKEHHS Yy CHpaBi 1, K HACHTIJIOK,
HEMOXKITUBICTh PO3MIISAY CIPaBH Y TO30BHOMY
MIPOBA/KEHHI, TaK CaMo 1y CIPOIIEHOMY 030B-
HOMY IIPOBAJKEHHI, € Take, [0 Ha0paJlo 3aKOH-
HOI CHJTH PIIICHHS YH yXBaJia Cy/Iy PO 3aKPUTTA
MPOBAKEHHS y CIPaBl MK TUMHU CAaMUMH CTO-
pOHaMU, TIPO TOM CaMUA MPEMET 1 3 TUX CaMUX
migcTaB, a00 € CyI0BHI HaKa3, 10 HaOpaB 3aKOH-
HOT CUJIH, 32 TUMU CAaMUMH BUMOT'aMu a0o Te, 1110
y TIPOBAKEHHI IIHOTO UM 1HIIIOTO CYAy € CTpaBa
31 CIOPY MK THMH CAMHUMH CTOPOHAMH, TIPO TOM
camMuil mpeMeT 1 3 TUX CaMUX MiJcTaB. Pimenns
TPETEHUCBKOIO Cyay, NPUHHATE B MeXax HOro
KOMIIETEHIIi, MO0 CIOpYy MK THUMH CaMHUMH
CTOPOHaMH, MPO TOM caMuil MpeaAMeT 1 3 THX
CaMUX IT/ICTaB, 32 BUHSITKOM BUIIAJIKIB, KOJIA CYII
BiJIMOBUB Y BHJIa4i BUKOHABYOTO JIUCTA HA MPH-
MYyCOBE BUKOHAHHS PIIlIEHHS TPETEHCHKOTO Cyay
a00 cKacyBaB PIIICHHS TPETEHCHKOTO CY/Ty 1 pO3-
IJISII CIIPABU B TOMY CAMOMY TPETEHChKOMY Cy/i
BUSIBUBCSI HEMOXKJIMBUM, TaK CaMoO € T1/ICTaBOIO
JUIS BIIMOBU y BIAKPUTTI TPOBAKEHHS Y CIIPaB.
HasBHICTb pilleHHS Cydy 1HO3EMHOI JIepKaBH,
BU3HAHE B YKpaiHi B yCTaHOBJICHOMY 3aKOHOM
MOPSKY, MO0 CIOPY MK THMH CAMHUMH CTO-
pOHaMHU, NP0 TOW CaMH MPEeaMET 1 3 TUX CaMHUX
MIJICTaB € CaMOCTIMHOIO IIIJACTAaBOK JUIS BIJI-
MOBH Y BIJIKPHUTTI IPOBAKEHHs y crpasi. Kpim
TOTO, CYJl BIIMOBIISIE€ Y BIIKPUTTI MPOBAKCHHS
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y CTpaBi, AKIIO HACTajga cCMepPTh (Hi3UIHOT 0coOH
abo orosomeHo ii MOMEpPIO YH TNPHUITHHEHO
IOPUJIUYHY 0COOY, SIKI 3BEPHYJIHCS 13 TTO30BHOIO
3asiBOIO 00 JI0 SKHX MPeJ SBICHO T030B, SKIIO
CHipHI TPaBOBIIHOCHMHM HE JOIMYCKAaIOTh Ipa-
BOHACTYNHUITBA®, 3’sCyBaBIIM BCI I[i MATAHHS,
Cy/l CBOEIO YXBAJIOIO BIIKPHBAE TPOBAIKECHHS
y copasi. Came s yxBana i Oyae Ti€ro rpaHHY-
HOIO MEXKEI0, SKa JIO3BOJIAE€ YITKO MOOAUMTH,
10 IMOYMHAETHCS HACTYITHUH eTam — IMiJroTOBKa
cnpaBu 10 po3rsay. Lleit eram Takoxx Mae BCTa-
HOBJICHI ITUBUTHHUM MPOIECYyaTHHIUM 3aKOHO/1aB-
CTBOM MexXi (4acoBi Ta mporeaypHi). [Tiqrorosue
MPOBAHKEHHS MOYMHAETHCS BIIKPUTTIM MPOBa-
JOKEHHS y CIIpaBl 1 3aKIHUYETHCS 3aKPUTTAM Mij-
roTOBUOTrO 3acifanus. I1ianroToBue npoBaKeHHS
Mae OyTH TMpOBEAEHE NPOTATOM MIICTIECATH
JTHIB 3 JIHSI BIIKPUTTS TPOBA/DKEHHS y CIpaBi.
VY BHHATKOBUX BHIIQJKaX JUIS HAJIEKHOI ITIArO-
TOBKH CHPaBU AJIsL PO3IVISAY MO CYTI e CTPOK
MOXKe OyTHM TIPOJOBKEHUW HE OUIbIIE HIK Ha
TPUALATH JHIB 32 KJIOMOTAHHAM OJHIET 31 CTOPIH
abo 3 iHimiatuBM cyny. Sk 3a3HaueHo y cr. 189
LITK VYkpaiau, Ha erami MiArOTOBYOTO MPOBaA-
JOKeHHS MaloTh OyTH BUIIIEHI Taki 3aBIaHHS,
K OCTaTOYHE BU3HAYECHHS IpeIMeTa CIopy Ta
XapakTepy CHIPHUX TPAaBOBITHOCHH, IMO30BHUX
BHUMOT Ta CKJIaJly YYaCHHKIB CyIOBOTO MPOIIECY;
3’sICyBaHHsI 3allepeyeHb MPOTHU MO30BHUX BUMOT;
BU3HAUEHHsSI OOCTAaBMH CIIPaBH, SIKI ITiJUIATAIOTh
BCTAHOBIICHHIO, Ta 310paHHs BiIMOBIAHUX JOKa-
31B; BUpIMIEHHS BIJBOJIIB; BU3HAYCHHS MOPSJIKY
PO3IIISALY CIIPaBH; BAMHECHHS 1HIIHX /i 3 METOIO
3a0e3MevYeHHs MPaBUIILHOTO, CBOEYACHOTO 1 6€3-
MEPEIIKOAHOTO PO3MISIAY crpaBH 1o cyTi. Came
el eramn Oy/ie BiICYTHIM Y CIIPOIIEHOMY TO30B-
HOMY TMPOBa/KEHHI.

8 TluBinpHuil nOpolECyalbHUN KOAEKC YKpa-

inu : 3akoH Ykpainu Bin 18 Oepesns 2004 p. Ne 1618-
IV (B penakuii 3akony Ykpainu Big 3 >xoBtHs 2017 p.
Ne 2147-VII). URL: http://zakon5.rada.gov.ua/laws/
show/1618-15.
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Jani HacTynae eram po3Iisiy CIpaBH IO
CyTi, IKH{ TaK caMO Ma€ 4acoBl Ta MPOLEAYpPHI
pamku. 3okpema, y cT. 210 LIIK Ykpainu Bu3zHa-
YEHO, 1110 CYJl Ma€ PO3NOYATH PO3IIISi CIIPABH IO
CYTI He Mi3HiIlIe HI’K Yepe3 IiCTASCAT THIB 3 THS
BIIKPHUTTSI MPOBAJKEHHS y CTIPaBi, a y pasi mpo-
JIOBXKEHHS CTPOKY IiATOTOBYOTO MPOBAHKEHHS —
HE Mi3Hille HACTYMHOTO THS 3 JHS 3aKiHYCHHS
TAKOro0 CTPOKY 1 PO3MISHYTH CHpaBy IO CYTI
MPOTATOM TPUALATH AHIB 3 JHSA IOYATKy pO3-
sy crpaBu mo cyTi. Ciif] 3a3HaYUTH, 110 3aKO-
HOJIABEIIb JETaji3yBaB CTPYKTYpy IbOTO €TaIly:
1) BiZIKpUTTS pO3MIISALY CIIPaBH 1O CyTi; 2) 3°s1Cy-
BaHHs OOCTaBUH CIIPaBU Ta JOCITIIKEHHS JOKa-
31B; 3) cyaoBi 1e0aTu Ta yXBaJleHHS PIIICHHS
y cipasi. ToOTo cTaist po3misiay CripaBH MO CyTi
CKJIQ/Ia€ThCS 3 TPbOX MifacTaaiil. DakTU4YHO, HA
BinMminHy Big nonepeansoro LK, 3akonomasenp
y uuHHOMY Kozekci 3MiHUB CTaliiiHy CTpyK-
Typy HO30BHOTO MTPOBaKeHHA. TOX, sIKk 6aunMo,
3arajibHe TI030BHE TIPOBA/UKCHHS 33 CBOEIO
CTPYKTYPOIO CKIIQJIa€ThCs 13 TPhOX CTaii (eTa-
MiB), K1 UTFOCTPYIOTh TUHAMIKY PO3BHUTKY IPO-
1[eCy PO3MISALY IUBITBHOI CIIPABH, MAIOTh YiTKO
BHUpa)KeHI 4acoBi Mexi 1 crenudiyHe 3MiCTOBe
HAIIOBHEHHS, a CaMe: BIAKPUTTS MPOBAKCHHS
y CrpaBi — MIATOTOBKA CIIPaBH 10 PO3IIISLY —
PO3IIISIIT CIIPAaBH MO CYTi: 1) BIAKPUTTS PO3IISLY
CIPaBH 1O CyTi; 2) 3’ sicyBaHHs 00CTaBUH CIIpaBU
Ta JOCTI/DKEHHS JT0KasiB; 3) cydoBi nebatu ta
YXBaJICHHS PIIICHHS Y CIIPaBi.

CTPYKTYpPY
MO30BHOTO TPOBAPKEHHS, CIIiJ BPaxOBYBaTH

Buznauaroun CIIPOIIIEHOTO
Taki 0COOJMBOCTI, 1110, IMO-TIEPIIe, CTPOK PO3-
DJISITy CTIPaBH Y TOPSIKY CHPOIIEHOTO TO30B-
HOTO NPOBAJKEHHSI, BU3HaueHui y cT. 275 [IIK
VYkpaiau, Mae OyTH pO3yMHHUM, ajie HE OijibIie
ITICTICCATH JHIB 3 THS BITKPUTTS MTPOBAKCHHS
y cIpaBi; MO-Apyre, KJIOMOTaHHsI MO3UBava Mpo
PO3MIISLL CIIPaBH y MOPSAKY CIIPOLIEHOTO MMO30B-
HOTO TPOBA/DKCHHS TMOJAETHCS Y TMHCHMOBIN
¢dopMi OHOUACHO 3 MOJAHHIM IO30BHOI 3asBU
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a00 MO)XKe MICTHTHCS Yy HINA. Take KJIOMOTaHHS
Ma€ CTOCYBATUCS PO3ISILY Yy MOPSAKY CHpO-
IIEHOTO MO30BHOTO MPOBAKEHHs BCi€l cIIpaBU
1 He MOYKE CTOCYBAaTHCS JIMIIE TEBHOT YaCTUHH
MO30BHUX BUMOT, 1HAKIIE Cy/l HE MPUIIMae HOTo
710 pO3IIISA LY, MIPO 1110 3a3HAaYa€ B yXBaJi Ipo BiJl-
KpUTTSI MpoBajpkeHHs y crpasi (cT. 276 LIIK
VYKkpaiHu); NO-TpeTe, NUTaHHS MNP0 PO3IVISLA
CIPaBU y MOPSAJKY CHPOLIEHOTO T030BHOTO IPO-
BaJPKEHHS Cy/l BUPILIYE B YXBaJll PO BIAKPUTTS
MPOBA/KCHHS Y CIPaBi.

Tox, nepIioro CTaiero CIpOLIEHOTO MO030B-
HOTO MIPOBA/DKEHHS, SK 1 3araJIbHOTO MTO30BHOTO
MPOBAJKEHHS, € CTais BIIKPUTTS IPOBAIKEHHS
y cupaBi. Ha mpoMy eTarni 3HaxXOMKeHHSI [IUB1JIb-
HOi CTpaBU Cyd, BPaxOBYIOUM HAsSBHICTH KIIO-
HOTaHHS PO PO3INIAJ CIIPaBH caMe 3a Ipole-
JYPOIO CHPOILEHOTO MO30BHOTO MPOBAJKEHHS,
Hacamriepen Oyne 3’sCOByBaTW IUTAHHS IIPO
HasIBHICTb IMPEIMETHOI HAJEKHOCTI MO30BY 10
CIpaB, SIKI MOXYTb PO3IVISAATHCA y CHpOIIe-
HOMY TTO30BHOMY MPOBa/KeHHI. J[ami, oCKiIbKH
Hemae npsMoi BkaziBku y Imasi 10 Pozmimy 111
LITK VYkpainu Ha CTPOKHM BUPIIIEHHS MUTAHHS
PO BIJKPHUTTS MPOBAKCHHS Y CIPaBi 3a CHpO-
IIEHOIO0 MPOLEAYPOIO, OyAyTh AISITU CTPOKU JUIS
BUPIIICHHS aHAJIOTIYHOTO MHUTAHHS Yy 3arajib-
HOMY TI030BHOMY NpPOBAKEHHI, TOOTO IT'STh
JHIB 3 JHS HaJXO/PKEHHs CHpaBU JI0 cyay abo
3aKIHYEHHSI CTPOKIB Ha YCYHEHHsI HEIOJNIKIB
MO30BHOI 3asiBH. Y IIel HEBEIMKHHA MpoMi-
JKOK 4acy MaroTh OyTH BHUpIiIIeHI a00 BHUSBIICHI
BCl NMHUTAHHA NPOLECYaJbHOTO XapakTepy, sKi
€ TEPEUIKOOI0 Ul BIIKPUTTS MPOBAIKCHHS
y crpaBi. 3a BiICYTHOCTI MiICTaB BiIMOBH Y BiJI-
KPHUTTI TPOBADKCHHS Y CIpaBi Ta 3a HAsSBHOCTI
KJIOMIOTAHHS BiJl MO3MBa4Ya MPO PO3MIIsi]] CIIPaBU
y CIPOLIEHOMY II030BHOMY IPOBAKEHHI CYJ
BIJIKpHBa€ MPOBA/KEHHA Y cIipaBi. Biamosigau
Mae MpaBo 3alepPeuuTH MPOTU PO3IIISAAY CIIPaBU
y TOPSAAKY CHPOIIEHOrO I1030BHOIO IpOBa-
oxeHHs (4. 4 ct. 277 HIIK Ykpainn). [1po ue Bin
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Ma€ MPaBo B YCTAHOBIICHUH CY/IOM CTPOK MOJATH
3asaBy. CyJ 3aJIe)KHO BiJl OOIPyHTOBaHOCTI 3arie-
peYeHb BIJNOBI/Ia4a MOCTAHOBIISIE YXBAJIy IPO
3aJIMILIEHHS 3asBU BIAMOBIAa4a 06€3 3aJ0BOJICHHS
abo po3MIs] CIpaBU 3a MpaBUIAMH 3arajJbHOTO
MO30BHOTO TPOBAKEHHSI Ta 3aMiHy 3aciaHHS
JUISL pO3IIISLy CHPABU 1O CYTi MiATOTOBYMM 3acCi-
JTaHHSIM. SIKIO BIAMOBiIaY HE MOJACTh y BCTa-
HOBJICHUH CYJIOM CTPOK Takl 3amepedueHHs, BiH
Ma€ TpPaBO IHIMIIOBATH TNepexis] N0 pO3IIALy
CIpaBH 3a MpaBUJIAMH 3arajlbHOTO IO30BHOTO
MIPOBAHKCHHS JIMIIE Y pasi, SIKIIO JO0BEAE, IO
MPOIMYCTHB CTPOK 3 TMOBAXHHUX MPUYUH. BTiMm
Il MpaBWjia HE OyIyTh MISATH, SKIIO 3aJIEKHO
BiJI IpeAMETa PO3MIISAY CIOPY CIpaBa Miisirae
O3NSy TIIBKY B MOPSIIKY CIIPOIIEHOTO TPOBa-
moxeHHs (4. 7 ct. 277 HUIIK Ykpaian). Ockiabku
CTaJIisl MiJrOTOBYOTO MPOBAHKCHHS JIS CIPaB,
SIKl PO3MIISIAIOTHCS Y CIPOIIEHOMY MO30BHOMY
MPOBA/KEHHI, HE TIPOBOJIUTHLCS, TO BXKE B yXBaJi
PO BIIKPHUTTS NMPOBAKEHHS Y CIIpaBi Cya yKa-
3y€ Ha MPOLEAYPY 1 CTPOKH TMOAAHHS 3asiB IO
CYTI CIIPaBH YYaCHUKAaMHU CIIPABH.

Jlpyroro cTajii€ro CIpOIIEHOTO MO30BHOTO
MPOBAKEHHS € PO3IIsia cripaBu mo cyTi. Ciin
3a3HAYUTH, 110 crienrdika NpoueIypu po3mIs Ly
CIPaBH TMOJIATAE Y TOMY, IO MPOIECyaTbHUM
3aKOHOJ/IaBCTBOM TIepen0adyeHo JBi Horo ¢hopmH.
[lepia gpopma cyioBoro po3misiay, ii 1ie Ha3uBa-
I0Th MMMUCHMOBE MPOBAKCHHS, BiI0yBa€eThCs 0€3
NpOBEACHHS CyI0BOro 3aciganus. Jpyra dopma
nepeadayae MPOBENICHHS CYAOBOTO 3aCiJIaHHS.
[TuceMoBe MPOBAKEHHS 00MEKYETHCS TEPIIUM
CYJIOBHM 3acCiJaHHSM 1 BCl TpoIecyaibHI il
MaroTh OyTH BUMHEHI1 J10 JIHS BIJIKpUTTS MpOBa-
JDKEHHS y CIIpaBi, TOOTO HE Mi3HIillIe TPUALSTH
THIB 3 JIHS BIAKPUTTS TPOBAHKCHHS y CIIpaBi.
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LITK VYkpainu nependadeHo, IO 3a KIOIO-
TaHHSM CTOPOHH CYJI MOXE BIIKIACTH PO3IJIS]
CIpaBH 3 METOK HaJaHHS JOAATKOBOTO 4Yacy
TSl TIOJTAaHHS BI/IMOBiII HA BiA3uB Ta (a00) 3arme-
pEeUYeHHsI, SKIIO0 BOHM HE TIOJAHl JI0 IMEPIIOTo
CYJIOBOT'O 3aciJlaHHs 3 MOBAKHUX HpuuMH. Jlami
CyZl pO3IVISAa€ CIpaBy B MOPSIAKY CIPOIIEHOTO
MO30BHOTO IPOBA/KCHHS 0€3 TIOB1IOMIICHHS
CTOPIH 32 HasIBHUMH Yy CIpaBi MarepiajJamH.

SAx wmum 3a3Havanu, gpyra Qopma pos-
ISy CIIPaBH Y CHPOIIEHOMY IO30BHOMY IPO-
Ba/DKEHHI Tependadae MPOBENEHHS CYIOBOTO
3acimanfs. BinOyBaeThcst e abo 3a KJIOMOTaH-
HSIM OfHi€T 31 cTOpiH, a00 3 BIACHOI iHINIATUBU
Cyly 3 TIOBIIOMJICHHSM (BHUKJIMKOM) CTOpIH.
B npomy pasi cyn, KpiM JOCTIKEHHS JT0Ka3iB
1 TUCHMOBHX TOSCHEHb, BUKIAJCHUX Y 3asBax
0 CYTi CIIPaBH, TAKOX 3aCIyXOBYE iX YCHI MOsiC-
HEHHS Ta MOKa3aHHA CBIJIKIB. AJie Cy/I0B1 nedaru
HE MPOBOJATHCA. BTiM 1 B mepiomy, i B Jpyromy
BUIAKaX MPOIECYaTbHUM HACTIIKOM PO3IIISAY
CIpaBU € yXBAJICHHS PILICHHS y CIPaBi.

BucnHoBknu

[TinbuBaroun MigCYMKH HAILIOTO JOCTiIKe-
HHSI, MU MO’KEMO CTBEPKYBATH, IO TPOIIEAYPa
pO3LIISITy CHpaB y CHPOIICHOMY ITO30BHOMY
NPOBA/DKCHHI 3HAYHOIO MIPOIO BiAPI3HAETHCS
BiJI aHAJIOTIYHUX MPOIEIYpP 3arajbHOTO ITO30B-
HOTO TIPOBaKeHHS. [IpOSIBIISETHCS 11 HE TITBKU
y BIACYTHOCTiI CTafil MIATOTOBKU CHpPaBU IO
CYZIOBOTO po3msiny, ane 1 crenudikor ¢opm
PO3IISAly CIIPAaBH y CHPOIICHOMY MPOBAKEHHI.
Takux Qopm nBi: mepiia — MHUCBMOBE IMPOBa-
JOKEHHS 1 Ipyra — chpoiieHa (Gopma CyaoBOTO
3aciiaHHs.
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The article provides a criminological analysis of certain determinants that affect the number
of committed criminal offenses in Ukraine. It is noted that at any stage of formation of each state
in one form or another there is crime. No matter how effective public policy is, it is impossible
to completely eradicate crime. However, this does not preclude the possibility of minimizing the
number of committed criminal offenses, as their commission is closely related to the phenomena
occurring in the state.

It has been proven that since 2019, in the context of the COVID-19 pandemic, the level of
poverty in Ukraine has increased significantly again. Thus, the pandemic has made gaps in the
system of social protection, education and protection of labor rights in Ukraine and around the
world, nullifying some of the achievements made earlier in the fight against poverty.

It is determined that while maintaining the current trends of income distribution will
increase criminogenic sentiments and social tensions in society, increase the number of
mercenary and mercenary-violent criminal offenses. A large proportion of criminal offenses in
this area are latent. However, even the official level of mercenary crime today gives grounds
to claim that the distribution of income has a negative impact on the number of illegal acts
committed.

It is concluded that today in Ukraine there are relatively new causes and conditions for
committing criminal offenses that need to be eliminated. The activities of authorized public
authorities should be aimed at forming and ensuring the implementation of state policy in the
economic sphere, developing a set of measures to combat the COVID-19 pandemic, uniting the
efforts of various government agencies and international organizations in this direction, ensuring
a decent standard of living for every Ukrainian.

It is noted that the list of determinants of crime is not limited to the list we have described.
Addressing the issue of minimizing the number of criminal offenses in Ukraine should be based
on the formation and implementation of a single and effective system of measures to eliminate
various determinants.

KpuminoJioriunuii anaJjii3z okpeMux JeTepMiHAHTIB 3JI0YMHHOCTI

3abapnuii Maxcum Muxaiinosuu

KaHouoam 1opuoudHuUx Hayx,

ooyenm xKagheopu KpUMIHAILHO20 NPA8a ma KpUMIHON02I
Yuieepcumemy oepoicasnoi ghickanvnoi cuyscou Yepainu, Yxpaina
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Beryn

Ha Oynp-sikoMy erarii CTaHOBJICHHSI KOX-
HO{ Jiep’KaBU B TOMY UM 1HIIOMY BUIISIY iCHY€
3JI0YUHHICTh. SIkOoI0 O e(eKTUBHOIO NeprkaBHA
MoJiTHKa He Oyna, MOBHICTIO BUKOPIHHUTHU 3J10-
YUHHICTh HeMOXxHBO. [IpoTe 1e He BUKIIOYae
MO’KJIMBOCT] MiHIMI3yBaTH KUJIbKICTh BUMHEHHUX
KPUMIHAJIBHUX MPaBOMNOPYIIEHb, aJkKe iX BUH-
HEHHS TICHO TOB’si3aHE 3 TUMU SBUIIAMH, IO
B110YBAIOThCS y JIEpPIKaBl.

Tak, B Ykpaini nounnaroun 3 2014 p. cnocre-
piraeThcsl CTiIMKA TEHACHINS 30UTbIICHHS Kilb-
KOCTI 3apeecTpOBaHUX KPUMIHAJIBHUX IPaBO-
nopymieHb. [Ipo ckimamHICTh 1 HEOAHO3HAYHICTh
CTaHy 3aKOHHOCTI 1 TPaBOIMOPSAKY CBIIYUTH
HEYXWJIbHE IIOpPIiYHE 3POCTaHHS YHCIa HEKpH-
MiHQJIBHUX MOPYIIEHb 3aKOHIB, 110 BCTAHOBIIIO-
I0ThCS PI3HUMH JIEP>)KaBHUMH KOHTPOJIBHUMHU Ta
HaIJIJOBUMHU opraHaMu. Hampukian, KijgbKiCTh
MOpYLIEHb, BUSBICHUX IPAaBOOXOPOHHUMHU Opra-
HaMH TITBKH y cdepl Hansay 3a BUKOHAHHSIM
3aKOHIB, TOTPUMAaHHSIM TpaB i CBOOO JIOIUHU
1 rpomMaasHUHA, 3pocna 3 287 000 B 2014 p. no
456 000 B 2017 p. Bapro 3a3HauuTH, 1Mo 10
2020 poxy 15 KUTBKICTB 3pOciia BTpuyi'.

OxpiM IHOTO, TOCTYMOBO 301IBIIYETHCS
IOpPIYHE YHUCIIO 3asiB, TMOBIIOMIIEHb Ta IHIIOL
1H(popMarlii mpo mouii, 1110 HaJIHIIN 10 OpraHiB
Harmionansnoi momimii Ykpainu. Axkmgo B 2017 p.
ix Oyno 316,4 tuc, To B 2020 p. Takux MOBiIO-
MJICHb HaJTigyBasiocs Bxe 514,2 tuc?.

Mu miaTpuMyeMo TO3HUIII0 HAyKOBLIB, IO
HEraTUBHI XapaKTePUCTHKU PEaNbHOrO CTaHy

! €auumii 3BiT 1po 3apeecTpoBaHi KpUMiHAJIbHI

[IPaBOIIOPYILEHHSI Ta pe3yJbTaTd iX JAO0CYJOBOrO PO3CIIi-
nysanus. URL: https://www.gp.gov.ua/ua/stat n_st?dir
id=114368&Ilibid=100820&c=edit& c=fo# (mara 3Bep-
Hennst: 12.11.2021).

2 3iT HauionansHoi nomimii Ykpainu mpo pesyib-
tarn podotn y 2020 pomi. URL: https://www.kmu.gov.
ua/storage/app/sites/1/17-civik-2018/zvit2020/npu-
zvit-2020.pdf (nara 3Bepuenns: 12.11.2021).
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KPUMIHOTEHHOI CUTYyalii B KpaiHi BUCYBAIOTh Ha
NepIui MiaH HEOOXiTHICTh CTBOPEHHS €IMHOI
JEpP>)KaBHOT CHUCTEMHU TPOQITAKTUKH 3JI0YUH-
HOCTI Ta MPaBOIOPYIIeHb, PO3POOKH Ta 3acCTO-
CYBaHHS IIHUPOKOMACINTAOHHMX 3aXOIB MO0
3HIKEHHS! PIBHS KOPYMIIOBAHOCTI Ta KpUMIHATI-
3aiii rpoMaIcbKux BiHOCHH®. Taka AisUTbHICTD
MOBUHHA OyTH CIPSIMOBaHA HA BUSBJICHHS, aHAa-
T3, YCYHEHHS TUX IPUYHH 1 YMOB, SIK1 TTOPOJIKY-
I0Th 3JI0YMHHICTh Ha Cy4YaCHOMY €Tari CTaHOB-
JIeHHS YKpaiHH.

OTxe, 3 OISy HA BUKIIAJICHE METOIO Hay-
KOBOI CTATTi € 3AIHCHEHHS KPUMIHOJIOT14YHOTO
aHalli3y OKpEeMHUX [eTepMiHAHTIB 3JOYUHHO-
CTi Ha Cy4acHOMY eTalli pO3BUTKY YKpaiHU Ta
po3poOKa Ha OCHOBI I[OTO MPOIMO3UIIINA 3 X
YCYHEHHS.

Bukiaa ocHOBHOro Matepiany

3a esKUMU OIIHKaMU, YOTUPH T’ SITUX KPHU-
MIHOJIOTIYHUX JICTEPMIHAHTIB MAIOTh EKOHOMIY-
uuii xapaktep?. KonkypentHa 6opothba, Haj-
MIpHICTh pOoOOYOi CHUITH, OTPUMAHHS MPUOYTKY
K €IUHa IUJILOBA YCTAaHOBKA YacTO TATHYTH
HeMpaBOMipHE NMPUAYIIEHHS KOHKYpPEHTIB, 0€3-
poOITTs, MaifHOBE Ta COIliaJIbHE PO3IIapyBaHHS
JIIOEH, 1HII HETaTHUBHI COLaJIbHO-€KOHOMIYHI
nporecu. «PHHKOBI BiTHOCUHH CIIOYATKy OOTSI-
JKEH1 3JIOYNHHICTIO», B 3B SI3KY 3 UMM X Oa3ucHa
pOJIb HE TIIBKU TMPOSIBISETHCS B MPUINHHOMY
KOMIJIEKC1 KOPUCIMBUX KPUMIHAJIBHUX SIBHIILL
1 HE3JIOUMHHUX JIETIKTIB, aj1€ 1 3yMOBIIIOE OLIbILY
YaCTUHY KOPUCIMBO-HACWIIBHUIIBKUX 1 HACHIIb-
HUIBKAX TiSTHD.

3 Aunexcees O.1., Tepacumos C.1., Cyxapes A.51. Kpu-
MIHOJIOTIYHA TIPO(DITaKTHKA: TEOpist, TOCBiJ, MPOOIEMHU.
Mocksa. 2001. C. 13.

* Tam camo. C. 61.

> EminoB B.€. TIpuduHu 31109UHHOCTI: KPUMIHO-
JIOTIYHHMH 1 COIIaIbHO-TICUXOJIOTIYHNM aHalli3. MOCKBa,
2011. C. 58.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21

WWW.UNI-GOETTINGEN.DE/REOS



Zabarniy Maksym

Bapto noparu, mo HaiOuIbIIMA KpUMiHO-
TeHHUI BIUIMB Ha CTaH 3T0Y4MHHOCTI YNHUTH O11-
HiCTh. BiACYTHICTh KOIITIB HAa HaltHEOOX1AHIIIE
9acTo MiAMITOBXYE JIFOEH IO TONIyKy HEe3aKOH-
HUX, a HEPIIKO 1 3JIOYMHHUX CIOCOOIB OTpH-
MaHHSl MpUOYTKY 3a paxyHOK KpaJaiXKoK, rpa-
0exiB Tomo. JlepkaBa MOKJIATaEe KOJIOCATHHHUX
3yCWIIb 10JI0 0OpOTHOU 3 OITHICTIO, 3HU3HUBIIU
il piBeHb OCTAaHHIMU pOKaMHu Maiixke B 3 pasu.
Exciepru CBiToBOro 0aHKy BiA3HA4YaroTh, IO
B nepmriii mojoBuHi 2012 p. yacTka OigHHMX
KUTEIIB B YKpaiHl 1oCSAIIa HAWHUKYOTO PIBHA
3a octaHHi 20 pOKiB, CKOPOTUBIIUCH 10 12,5%°.
IIpore nounnaroun 3 2019 poky B ymoBax mnas-
nemii COVID-19 piBens OimHOCTI B YKpaiHi
3HOBY 3Ha4yHO 30inbmmBCes. Tak, maHmemist 3po-
Ousa OUYEeBUIHUMH MPOTAIUHU Yy CUCTEMI COIIi-
aJIbHOTO 3aXHUCTY, OCBITH Ta cepl 3aXUCTy TPy-
JIOBUX MIPaB B YKpaiHi Ta y BCbOMY CBiTi, 3BIBIIH
HaHIBEllb JEAKi 3M100yTKH, TOCSITHYTI paHilie
y 60poTh0i 3 O1THICTIO.

3a  OCTaHHIMHM JOCTYIMHHMH JIaHUMH,
B YkpaiHi y OaraToBUMIipHIiA O1THOCTI >XHBE
0,2% wnacenenns (107 000 oci6 y 2019 p.).
MacmrabHicTh HEeCTaTKiB B YKpaiHi, criiBMipHa
13 cepenHIMHM TMOKa3HMKaMU HECTaTKiB cepenl
Jr0fieH, K1 )KUBYTh y OaraTOBUMIpHINA O1aHO-
cTi, ctaHoBUTH 34,4%. 3nauenns Ibb B Ykpa-
H1, sIKe BU3HAYAETHCS 3 ypaxyBaHHSIM YacTKHU
HaceJIeHHs, 10 XUBE y OaraToBUMIipHINA Oif-
HOCTIi, Ta MacIITaOHICTh HECTATKIB CTAHOBUTH
0,001. Jlnst mopiBusHHsA, y Kazaxcrani ta ['py-
311 mokasuuku IBb cranosaars 0,002 ta 0,001
BIJIIIOBITHO.

¢ Odiuiitamii caiit CeitoBoro banky. URL: http://
www.worldbank.org/en/country/  (mata  3BepHEHHSA
28.11.2021).

7 Kopotka joBiaKa aist kpain npo [ugekc 6araro-
BuMipHoi OimHocTi 2021 poky: Ykpaina. URL: https://
www.ua.undp.org/content/ukraine/uk/home/presscenter/
pressreleases/2021/covid-19-reversing-gains-made-in-
fighting-poverty-in-ukraine-and.html (mara 3BepHEHHS
28.11.2021).
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JIOLIUIBHO ~ BIA3HAYMTH, IO EKOHOMIiYHA
KpHu3a B YKpaiHi Tek HaOyBa€ CBOTO pO3Maxy.
BigHOCHO HeBENMUKHI BIACOTOK 1HBECTHIIHN
B YKpaiHChKY €KOHOMIKY, 3MEHIIICHHS YBaru 110
CepeAHbOoro Oi3Hecy 31 CTOPOHM JAEp)KaBU Ta
MDKHApPOJIHUX OpraHizalliid, HBUAKa 3MiHa MOJi-
TUYHOTO Kypcy Ykpainu, nanaemis COVID-19
CYTTEBO BIUIMHYJIM Ha pIBEHb I1HBECTHIIIHOI
npuBaOIMBOCTI HaMIOi AepxaBu. Tak, Ha Ykpa-
iHy ocTaHHIMU pokamu npunajae 2,4% Bif ycix
1HBECTHUIIIN y CBITI.

HeraruBuuMm  QaxtopoM 1  BaXJIMBUM
JETePMIHAaHTOM 3JIOYMHHOCTI, HA HAIIy JyMKY,
€ CTpiMKe 301IbIICHHS IiH Ha TOBAPH 1 MOCIYTH,
3HMKEHHS PIBHS iX SIKOCTI B YMOBaxX HaHAEMIi
COVID-19. VkpaiHui, BpaxoByIOUM 3HIMKCHHS
PIBHsI CBOiX JIOXO[IiB, TTOBMHHI 301JBITUTH CBOI
BUTPAaTH Ha 3BUYAWHI MPOMYKTH XapdyBaHHS.
OxkpiM 11bOTO, 3’SIBUJIOCS Oararto MiJmpHEMIIIB,
Kl HEOOIPYHTOBAHO MIJBUIIYBAJIA BapTICTh
TOBApIB 1 MOCIYT.

Indmanis B 2019 p. cranosuna 7,8%, nepe-
BumBIM nokasHuku 2011 p. (6,1%). Take
30imbIIeHHS Ha (DOHI 3HDKEHHS JTOXOMIB yKpa-
HIIIB 3yMOBHWJIO 3HEIIHEHHS TPOIIOBHX KOIITIB
1 BOJJHOYAC CTBOPMJIO BCi YMOBH JJIsi BYNHEHHS
KPUMIHAJBHUX  TPABONOPYLICHb,  30KpeMa
y cdepi BIaCHOCTI.

HeraruBHuii BiiuB G1HOCTI MOCUITIOE 3HA-
YHE MaifHOBE po3lapyBaHHs rpoMaasH. Lle mifa-
pHUBa€ colliajibHe MOPO3YMIHHS Yy CYCHUIBCTBI,
MOPOJIKY€ MPOTECTHI HACTPOI, IPOBOKYE Oararo
MOpYIIEHb 3aKOHIB, BKIIFOYAIOUW 3JI0YMHHI. 3a
JAHUMH JOCIIDKEHHS, mpoBeaeHoro B 2012 p.
Global Wealth Report, piBeHb HEPIBHOCTI J0XO-
1B B YKpaiHi He HaWBUIIUH y CBiTi. BiH HIDKUMIA,
Hik y CIIA, Jlatuacekin Amepuri, Adpwuiii.
Ane piBeHb HEpIBHOCTI po3moairy Oarar-
CTBa — caMMii 3Ha4HMI. Ha 4acTKy yKkpailHCBKUX
MiTbspaepiB npumnagae 30% BChOro 0coOUCTOro
OararcTBa rpoMaisH. J1si OpIBHSHHS: y CBITI

3arajom 1e Tinbku 1-2%, a B HU3II KpaiH — 70
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7%, ane He Oinbine. Y cepeHbOMY Ha KOXKHOTO
MulbsipAepa B YKpaiHi npunaznae 15 muipn poi.,
HaKOIIMYEHOTro JIoMorocnojaapcTeamu. BigHo-
IIeHHs 0araTcTBa MuIbApaepa 10 OaraTcTsa 3BU-
qaifHOro ykpainug B 13 pa3iB BUIIle 3a CEpEIHbO-
CBITOBE 3HAYCHHS®.

Came TOMy BapTO KOHCTaTyBaTH, II0 y pasi
30epeKeHHSI CyYacHMX TEHJICHLINH pO3MOALTY
JOXOAIB  BiAOYAEThCS TOCUJICHHS KPUMIHO-
TeHHUX HACTpPOIB 1 COLIaJbHOI HANPYXKEHOCTI
y CYCHUIBbCTBi, 30UTBIIMTHCS KUTBKICTH KOPH-
CIIMBUX 1 KOPUCIMBO-HACWIBHUIIBKUX KpH-
MIHQJIBHUX TPaBOMOPYILIeHb. Benuka yacTka
KpUMiHAJIBHUX MPaBOMOPYIIEHb Y Wil cdepi
€ nareHTHO. [Ipore HaBiTh O(diliiiHUI pIBEHb
KOPHUCIUBOI 3JI0Y4MHHOCTI HaTemep Ja€ MiJCTaBu
CTBEP/IXKYBaTH, 1110 PO3MOALI IOXO/IiB HETATUBHO
B1J100pakaeThCsl HAa KUIBKOCTI BAMHEHUX IPOTH-
MIPaBHUX JiSHb.

Bapto nomaru, mo Hatenep y Hamiil aep-
*KaBl 30epiraeTbCsi JOCHUTh BEJIMKUN aucoha-
JIAHC PETiOHAJIBHOTO €KOHOMIYHOTO PO3BHTKY,
OT)Ke, 1 PUHKY TIpalli, cormiaiabHoi chepu, 110
11e OuTbIIe IMiICUITIOE MAaWHOBY HEPiBHICTH I'PO-
MazsH. Taka cUTyalisi TakoX MiATBEPAKY€EThCA
CYTTEBUMHU CTATUCTUYHUMHU BIIMIHHOCTSIMHU
3IOYUHHOCTI B PI3HUX perioHax YKpaiHu, II0
CHPUYMHEHO BIJIMIHHOCTSIMU OKpeMHX obiac-
Tel B €KOHOMIYHOMY, COIliaJIbHOMY, Je€MOrpa-
(GiYHOMY CTaHOBUINI, HAsSBHICTIO B HUX HEO-
JTHAKOBHUX 3a CHJIOIO BIUJIMBY KPUMIHOTE€HHHUX
(daxTopi. 3okpema, Ha Cxomi YKpaiHu 3 KOX-
HUM DPOKOM 30UIBLIY€THCS KUIBKICTH KpHUMi-
HaJbHUX MPABOMNOPYIIEHb y Pi3HUX cepax, 110
3yMOBJIeHEe mpoBeneHHsM Omeparlii 00’enHa-
HUX CHWJI 1 3HM)KEHHSIM PIBHSI XKHUTTS YKpaiHIIiB,
10 TaM IIPOXKUBAIOTh.

PisHuis MDK  HAHOLIBII  BIiACTAIOUUMHUA
1 HalpO3BUHEHIIIUMHU CyO’ekTamMu YKpaiHu

8

Ilepma cepen HepiBHUX. Bidomocmi. 2012.

6 aucTomaja.
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CTAHOBUTH O1M3bKO 22-24 pa3u 3a BEIUUYHUHOIO
BaJIOBOTO PEriOHANBHOTO MPOAYKTY Ha IyIIy
HaceneHHs. Bkpaii Hee peKTUBHOTO 3aTUIITAETHCS
B YKpPaTHCHKHUX perioHax TPy/loBa 3alHATICTh, HE
3HIDKYETBCSI YUCENBHICTh 0C10, K MPaIiOI0Th
HEMOBHUHN dYac 1 nepeOyBalOTh y COIIaJIbHUX
BiAIycTKax (HEmOBHA 3alHATICTH). lle Hera-
TUBHO BIUIMBAa€ Ha pO3MIp OIUIATH Mpalli, cTa-
O1TBHICTh EKOHOMIYHOTO CTAHOBHIIIA TPOMA/ISH,
iXHIO 33JJOBOJICHICTh YMOBaMU XKHTTS, BEAE J10
BUHUKHEHHS KPUMIHOT€HHOI MOBEIIHKH. 3apa3
3HaTH poOOTY 3 T1IHOIO 3apOOITHOIO IIATORO,
OTPUMATH SKICHY OCBITY Ta MEIUYHY JOIO-
MOTY MO)KHA JIMIIIE B IEKIIHKOX BEJTMKUX MicTax
abo perioHax. BinmoBinHO, B Takux cy0’e€KkTax
JIepXKaBU CIIOCTEpIraeTbcss MirpamiiHuii npu-
pICT, a B IHIIMX — BIATIK HACEJICHHS, MPUIOMY
HAHOUIBII AKTUBHOTO, OCBIYEHOTO, ITLICCIIpSI-
MOBAHOTO, TOTOBOTO MPAIIOBATH 1 MPUHOCUTHU
KOPHCTH’.

Taxk, 3amepion 3 1996 mo 2015 p. HaceneHHs
3axiTHOTO PETiOHy JepKaBU uepe3 aKTUBHHM
BiATIK 3 HbOI'O JKUTEIIB 3MeHIIuIocs Ha 17%'°.
Uepes HU3BKHUH PiBEHBb JOXO/1B 1 HEAKTUBHICTD
MICLIEBHX OpraHiB BUKOHABYOI BIAaAW MIOJO
MOJIIMIIEHHS! CTAHOBUIIA HACEJICHHS 3ajuiia-
€TbCS CTAOUIBHOIO TEHJACHIS MIrpamiiHoro
BIITOKY I'POMAJISH 3 IESIKUX PETIOHIB JepKaBU
y BENUKi MicTa, ¢ MO>KHa OTPUMYBATH O1JIbIIi
JTOXOJIH.

HecnipuatnuBuil BIJIMB HAa CTaH 3JI0YUHHO-
CTl MPOJOBKYIOTh YHHUTU MPOOIEMH HE3aKOH-
HO1 Mmirparii, cia0koi amanTaili Ta 1HTErpari
MITpaHTIB B YyKpaiHChKEe CyCHuIbCTBO. Mirpa-
IiiHa TPUBAOIMBICTE YKpaiHU TOMIUPIOETHCS
NEepeBAXHO HAa TPOMAJSH JepKaB-ydaCHHIIb
CriBapyxnocti Heszanexuux /[epxkas (CHJI).
MirpaHTi HOBUX ITOKOJIiHb, SIKi TPUOYBAOTh 10

° HaliBuumii piBeHb 3alHATOCTI — cepen Jromei
35-50 pokie. URL: https://pol.dcz.gov.ua/novyna/
nayvyshchyy-riven-zaynyatosti-sered-lyudey-35-50-roki.

19 Tam camo.
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Kpainu 3 aepkaB-ydacauile CHJI, mopiBHSHO
3 IXHIMHU NONEPEeTHUKAMH, BOJOIIIOTh HUKIUM
pIBHEM OCBITH, 3HAHHSM YKpaiHCHKOI MOBH
ta mnpodeciitHo-kBai(DiKAMIHHOT ITiITOTOBKH.
Cutyalist yCKIaJHIOETbCS THUM, IO HIOPIYHO
Bix 3 10 5 THC. IHO3EMHUX TPOMAJISH 3/1ACHIO-
I0Th TPYZIOBY JisUTBHICTH B YKpaiHi 6e3 ogimiii-
HOTO J103BOJy. Taka poOoya cuila BUKOPUCTOBY-
€THCSI HA HU3bKOOIJIauyBaH1i, HeKBal1(pikoBaH1i
po0OTi, MPUHOCSYM BUTOAY BHKIIOYHO TiHBO-
BOMY CEKTOPY €KOHOMIKH, HPOIYKYIOUH LTy
HU3KY (akKTOpiB, MOB’A3aHUX 13 MOPYLICHHAMU
TPYAHOIIIAMU
OTPUMAaHHS 1HO3EMISIMH MEIUKO-COLIaIbHOIO

YKpaiHCBKOTO  3aKOHOJAaBCTBA,
3abe3nedeHHs .

IrHOpyBaHHS Takux mMPOOIEM 3arpoKye
YTBOPEHHSM Ha TepuTopii YKpaiHM 3aMKHYTHX
€THIYHUX aHKJIaBIB 31 CBOEK HEPOPMaIbLHOIO
IOPUCIUKIIIETO, 0 CYTIEPEUUTh €IMHOMY MTPABO-
BOMY 1 KYJIETYpPHOMY IOJIIO KpaiHu. Bee 1e Moxe
MIPOBOKYBAaTH MI’KETHIYHY HAIPY>KEHICTh 1 pei-
riifHy HETepnUMICTh, BUMHEHHS KPUMiHAIBHUX
IIPABOMNOPYIIEHb K HE3aKOHHUMH MIrpaHTaMH,
TaK 1 M0/10 HUX. SIK TPaBUIIO0, BUSBJIICHHS Ta PO3-
KPUTTS TAaKUX KPUMIHAJIBHUX MPABONOPYIIEHb
CTaHOBUTb MEBHI TPYIHOLII, 1110, CBOEIO YEPTOIO,
CTpUsi€ TIOCWJICHHIO COIIaJbHOI HaIpyKEeHO-
CTi Ta JIATEHTHOCTI KPUMIHAJIBHUX HPaBOIOPY-
IIeHb, BAMHEHUX 1HO3EMISIMH Ta ocodamu 0e3
rpoMajsiHCTBa a0 moao HuX. Baprto momarw,
110 Yepe3 HasBHICTh TAKUX MPOOJIEMHUX MMUTaHb
YKpaiHIi 1OOOIIOTHCS CTaTH JKEPTBAMM TaKUX
KPUMIHAJBHUX TPOSIBIB.

OxpiM 1IbOTO, COPUATIUBUMH YMOBAMH JIJIs
MOOYTOBOT 3JIO4MHHOCTI € aJIKOTOJII3M 1 HapKOMa-
His. [ sxmo Ykpaina mocigae oiHe 3 JiIupyrodux

I TpymoBa Mirpariis: CKiNbKM YKpaiHIiB Mpaio-
Baimn 3a KopaoHoM B 2019-2021 poxax. Og¢iyitinuil
nopman «Cnoso i dinon. URL: https://www.slovoidilo.
ua/2021/03/18/infografika/suspilstvo/trudova-mihracziya-
skilky-ukrayincziv-pracyuvaly-kordonom-2019-2021-
rokax.
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MICIIb Yy CBITi 32 pIBHEM BXXHBAHHS aJKOTOJIb-
HUX HamoiB, TO HApKOMaHis AJIS HAIIOl KpaiHH
€ BITHOCHO HOBHIM SIBUIIEM, SIKE BkKe HaOyso
HEKEepOBaHOTO 1 II00anbHOrO Xapakrepy. Hare-
nep y miil cdepi po3BUBAIOTHCA HaWBaxul 3a
HACJIKaMHU JIJIs1 37I0POB’sl 1 MallOyTHHOTO BCI€T
Harii nporecu. Y 2019 p. Ounbin HiXK Ha Tpe-
TUHY 301NbIIMIACS KIJTBKICTH 3apeecTPOBAHUX
KPUMIHAJBHUX  IPABOMOPYIICHb, BYMHEHUX
y CTaHl HapKOTUYHOTO CIl siHiHHA'?. Bing3Hava-
€TbCA 3pPOCTAHHS CIOXKHMBAaHHS cepell MOJIOl
CyMIIIeH JIJIsl TaJiHHSA, 0 MICTATh CHHTETHYHI
CHOIYKH — CTPYKTYPHI aHAJOTH PSIy HapKo-
TUYHUX 32C00IB 1 ICUXOTPOMHUX peuoBHH. Hap-
KOBHUPOOHHMKH aKTMBHO M YCHIIIHO 3MIHIOIOTH
CTPYKTYpY TpPaIULIHHUX BUAIB HAPKOTUYHUX
3ac001B 1 MCUXOTPOMHUX PEUOBUH, OTPUMYIOUH
B pe3ysbTaTi BKe He 3a00poHEH1 10 00iry mncu-
XOaKTHBHI XiMiuHi crionyku. OcobnuBy HeOe3-
MeKy y pa3l HEeMEIUYHOTO CIIOKMBAaHHS HOBHX
NICUXOAKTUBHUX PEYOBUH CTAaHOBHUTH iX OUIb-
WA, TIOPIBHSHO 3 «TPAJAULIMHUMI» BHJIAMU
HApKOTHKIB, HAPKOTCHHHWH IMOTEHIal 1 HE3BO-
POTHI HETaTUBHI IPOLIECH B OPTaHi3Mi 1 MCUXIIl
JIIONMHY, K1 BUHUKAIOTH K HACHiZoK. Bcroro
3a MIBPOKY BUIBHOTO 00Ty HOBOTO ICHXOCTH-
MYJIATOpa HAPKO3aJIESKHUMH BiJl HOTO BKUBAHHS
CTalOTh HE MEHIIE 35 THC. MOJIOAUX JIOEH. 3a
JAaHUMH CITY’)KOM 3 KOHTPOJIIO 3a 00iroM HapKo-
THUKIB, MTO/II0OHI PEYOBUHU BUSBIISIOTHCS HA TEPHU-
Topii Ykpainu motmxHs".

Y cdopmoBaHiii cuTyamii HamiB3axoau
HEMPUIYCTHMi, BOHH 3arpOXXylOTh 3aruoeni
Hamii. Y IIbOMY acIieKTi Ha OpraHd Jep>KaBHOI
BJIaJ¥ TIOKJAa/JEHO TEPMIHOBE 3aBJIaHHS IOJ0

12 €nuHuit 3BIT MPO 3apeecTpOBaHi KPUMiHATBHI
NPaBOIIOPYIIEHHS Ta Pe3yJbTaTH iX JOCYIOBOIO pO3-
cmgyBanHsa. URL: https://www.gp.gov.ua/ua/stat n_
st?dir_1d=114368&Ilibid=100820&c=edit& c=fo#
(mara 3BepHenHs: 12.11.2021).

3 Eminos B.€. TIpUuuHM 3II0YMHHOCTI: KPUMIHO-
JIOTIYHUH 1 COIIaJIbHO-TICHXOJIOTTUHUH aHaii3. MocCKBa,
2011. C. 58.
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oprasizaiii 60poTEOH 3 aJKOTOJII3MOM 1 HapKo-
MaHi€l0, MiHIMI3aLl1€10 KIJIbKOCTI HAPKOIIPUTOHIB
1 0ci0, sIK1 OPTraHi30BYIOTh TaKy MPOTH3AKOHHY
nisutbHICTE. [lopsim 3 mmMM peamizarfisi BKasa-
HUX 3aXO[IB YCKJIQJHSEThCSA Yepe3 3HauHEe CKO-
POYCHHSI KaJIpOBOTO CKJIQJy HAHYMCENbHININX
nyONMiYHUX OpraHiB, MOKJIMKAHUX HPOTUCTOSTH
3I0YUHHOMY CBiTYy. BHACIIOK 3MEHILIEHHS KiJTb-
KOCTI TepHTOpialbHUX opraniB HarioHanpHOT
nofiii He Oy’o 3a0e3nedeHo MocTiiHy IpUcyT-
HICTB CITIBPOOITHUKIB MOJIIIT B HEOOX1AHIHN KiJIb-
KOCTI Y CUIBCHKHX TIOCEJICHHSIX Ta 00’ €THAHUX
TEPUTOPIATTLHUX TPOMAIAX, 1€ IPOKUBAE 3HATHA
KUTBKICTh 0¢10. CKOpOYEHHS MTaTy JITbHUIHUX
YIOBHOBAXEHHUX TOJIIIIT MPU3BEIO O TOTO, IO
B HU3IIl PETIOHIB HA OAHOTO AUIBHUYHOTO MPH-
TaJiae 1o JeKiIbKa HaceJICHUX IMyHKTIB, Bijaje-
HUX OJWH BiJl OJIHOTO Ha 3HA4YHY BiJACTaHb. [Ipu
IbOMY aBTOTPAHCIIOPTOM 3a0€3Me4eHi JUIIe
TPOXHU OLUIBIIE MOJOBUHHU CIIBCHKUX JITbHUY-
HuX. | 1e Ha GoHi TOTO, 110 MaKe KOXKHA IIOCTA
YacTHHA BCIX 3apeeCTPOBAHUX KpPUMiHAJIbHUX
MPaBONOPYIICHh BUMHSAETHCS CaM€ y CUIbCHKIN
micieBocTi',

HeBumnpaBnane 1 mocriniHe CKOpOYEHHS
LITaTHOT YMCEJIBHOCTI CMIBPOOITHHUKIB MpaBo-
OXOPOHHHMX OpPTaHiB CTBOPUJIO MEPEIIKOAN ISt
3a0e3MedyeH s JOCTyIy TpOMajasH 10 TpPaBo-
OXOPOHHOI JTOMIOMOTH: CTaja iCTOTHO YCKJaj-
HEHOIO TpoIleaypa Mojadi 3asiB y CUIbCHKIN
MICIICBOCTI, Y CENHINAx 1 MaluX MicTaX, 3HH-
K€Ha [IBHJKICTh pearyBaHHS Ha TOBIJOM-
JICHHS TIPO 3JI0uMH. HeraTuBHUMY HACITiIKAaMHU
3MIH Y CTPYKTYpi NHpPaBOOXOPOHHUX OpPTaHiB,
HaiMOBIipHiIIe, OyIyTh SKICHE TMOTIpIICHHS
poOOTH 3 BUSBIEHHS 1 PO3KPUTTS KpUMiHAIb-
HUX TPaBOMOPYIICHb, 3POCTaHHS JATCHTHHUX

4 €auHuil 3BIT MPO 3apeecTpOBaHi KpUMiHAIbHI
MIPaBOMOPYLICHHS Ta Pe3yJbTaTH iX JOCYIOBOrO po3-
cmgyBanus. URL: https://www.gp.gov.ua/ua/stat n_
st?dir_id=114368&libid=100820&c=edit& c=fo#
(mata 3Bepuenss: 12.11.2021).
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KPUMiHAIBHO MPOTUIPABHHUX HiSHH Ta aJMiHi-
CTPATUBHUX MPABONOPYIICHb.

[IpoGemu y 3amoOiraHHi 3JI0YMHHOCTI Ha
Jep>)KaBHOMY piBHI 3yMOBJIEHI III€ OHUM JeTep-
MIHAHTOM — JEKPUMIHAMI3AIi€l0 3HAYHOI KiTb-
KOCTI KpUMIHAJIbHUX MpaBornopyiueHb. Ha jxanb,
OamaHc MiX OO0 ’€KTUBHMMH Ta CyO’€KTHBHUMH
mijicTaBaMH IGKpUMIiHATI3amii 6arato B YoMy
3aJIeKHUTh Bl pO3CTAHOBKH MOJIITUYHUX CHIT. Taki
J1i1 31 CTOPOHU 3aKOHO/IABIIS CIIPHUSAIOTH BUNHEHHIO
HOBUX KPHMIHQJIBHUX MPaBONOpPYLIEHb B OKpe-
MUX cdepax KUTTEAISIBHOCTI CyCIIbCTBA.

HenockoHanicte  3aKOHOJABCTBA  MOCH-
JIOE€ CIIOTBOPEHE CHPUHHATTA B YKpaiHCHKOMY
CYCIIJIBCTBI CWJIM TpaBa. BoHO BupakaeTbcs
y IpaBOBOMY Hiriii3mi, HeoOi3HAHOCTI, Oalmy-
KOCTI, IPOTraJIMHAaX [IPABOBUX 3HAHb HACEJICHHS.
Haiiyacrime Taki BiZXHUJICHHS B MPaBOCBIIOMO-
CTl € OIHOYAaCHO MPUYMHOIO 1 HACIIJIKOM arpe-
CHUBHO-HACUJIBHULIBKUX TOBEAIHKOBUX YCTAHO-
BOK, TPAaBONIOPYIITHUKA 1 3JIOYMHHOT TIOBEIHKY;
CHPUSIOTh BIKTUMHOCTI, (DOPMYBaHHIO TepIH-
MOCTI JI0 TIOPYIICHb 3aKOHY; «KUBJSATH» Pi3HI
acolliabHI SIBUIIA 1 KOpPYMIio. BupimenHto
npo6ieM y 1ii cepi MOBUHHA CHOPUATH €JMHA
Jiep’KaBHA TOJNITHKA, COpsMOBaHa Ha (opmy-
BaHHSI NIPABOBOi TPAMOTHOCTI Ta PO3BUTOK IIpa-
BOBOI OCBITH'”.

BucnoBknu

OTtxe, Harenep B YKpaiHI BHUHHUKIM Bij-
HOCHO HOBI MPUYMHHM 1 YMOBU BUYMHEHHS KpPH-
MiHQJIBHUX TPABOMOPYIIEHb, $KI HEOOX1IHO
yCyHYTH. [lisIbHICTh YIIOBHOBAXXEHUX OpraHiB
JIep’KaBHOI BIIAJM TOBMHHA OyTH CIIpSMOBaHa
Ha (opMyBaHHS Ta 3a0e3MeUeHHs peaii3arii
Jep>KaBHOT TIONITUKA B EKOHOMIUHIM cdepi,
PO3pOOKY KOMIUIEKCY 3axXOdiB 00 OOpOTHOU

15 Tahopmariist mpo CoOIiaNbHO-EKOHOMIYHE CTaHO-
Buie: 2019 pik. [epxaBna ciyx6a craructukn. 2020.
C. 98.
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Zabarniy Maksym

3 manzgemiero COVID-19, o0’eqHanHs 3ycuib
pI3HUX JEepXKaBHUX OpraHiB 1 MDKHAPOIHUX
opraHizamiii y 1bOMy Hampsmi, 3a0e3rneueHHs
T1JIHOTO PIBHS KUTTS KO)KHOTO YKPATHIIS.

Bapro 3a3naunTy, 1110 Hepenik 1eTepMiHaH-
TIB 3JIOYMHHOCTI HE OOMEXYETHCSI TEPEIIKOM,

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
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Criminological analysis of individual determinants of crime

SKMA MM  OXapakTepusyBaslu. BupimeHHs
MUATAaHHS IOJ0 MIiHIMI3alii KITBKOCTI KpHUMi-
HAJTBHUX TIPABOTIOPYIICHh B YKpaiHi MOBHHHE
Oa3yBarucs Ha (OpMyBaHHI 1 peanizamii €JuHOT
Ta ePeKTUBHOI CUCTEMH 3aXO0/[iB I[0JI0 YCYHEHHS

PI3HOMaHITHUX JETEPMIHAHTIB.
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The main directions of interaction of local executive authorities
and local self-government with the National Police of Ukraine

Zabozhchuk Oksana
Postgraduate
Khmelnytsky University of Management and Law named after Leonid luzkov, Ukraine

The article is devoted to research of basic directions of National Police of Ukraine
interaction with local executive authorities and local self-government. The strategic priority of
Ukraine’s foreign policy is its entry into the European economic, informational, political, legal
and administrative space. To achieve this goal, Ukraine must meet certain criteria for candidate
countries for accession to the European Union. In view of this, it is extremely important for
our country to adhere to one of these criteria — the stability of institutions (organizations) that
guarantee democracy, the rule of law, human rights and respect for and protection of minorities.
The primary responsibility of the state approval and ensuring the rights and freedoms of man
and citizen requires unity of all authorities of state power, the functioning of these authorities
as a single system in which the quality cooperation of state institutions becomes one of the
essential factors to ensure the stability of the system of authorities of state power of Ukraine.
Lately has been much research regarding the interaction of individual executive authorities
among themselves.

Studies of certain aspects of the interaction of executive authorities, local governments
and law enforcement agencies have been devoted to the sciences of many works of scientists.
However, it is not possible to introduce these students to the problems of interaction between the
executive authorities and local governments with law enforcement agencies in modern conditions
and remains open. Therefore, it is worth assessing the analysis and relationship with the main
areas of interaction between the executive authorities and local governments on the National
Policy of Ukraine as the main law enforcement agencies in Ukraine. The relevance of this article
1s indicated, which is the definition of certain aspects of the main areas of interaction between the
executive authorities and local governments with the police of Ukraine.

The author identifies six areas of interaction in the study area: information-analytical, law-
making and law enforcement (preventive and law enforcement activities), as well as the direction
of resource provision and educational activities.

OcCHOBHI HAIPSIMY B32a€MOJii MiCIIEBUX OPraHiB BUKOHABYOI BJIAIN
Ta OPraiB MiceBoro camoBpsityBanns 3 HanionaabHoro nosiniero Ykpainu

3aooscuyk Okcana Bonooumupiena
acnipanmia
XmenvHuyvrozo yHieepcumemy ynpasiintia ma npasa imeni Jleonioa FO3vko6a, Ykpaina
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CTpareriunuM MpPiOPUTETOM  30BHILIHBOT
MONMITUKU YKpaiHU BU3HAYEHO i1 BXODKEHHS 0
€BPONEICHKOro MPOCTOPY EKOHOMIYHOTO, 1H(OP-
MaIiifHOTO, MOJITUYHOTO, IPABOBOTO Ta AJMiHi-
CTpaTHUBHOTO HampsiMiB. JlJis AOCATHEHHS Takoi
MeTH YKpaiHa Ma€ BIATOBIIaTH BUBHAYEHUM KPH-
TEpisiM, SIKI BHCYBAIOThCS JI0 KpaiH-KaHIUIATIB
Ha Bctyn 0 €C. 3 omiay Ha 1€ HaIBaXXJIMBOTO
3HAYCHHs Ha0yBa€e JOTPUMAaHHS HAIIOK KPaTHOIO
TaKkoi BUMOTH, SIK CTa0UIBHICTh JEP)KABHUX Ta
HeJICp)KaBHUX THCTUTYIIIH, SKI TapaHTYIOTh Bep-
XOBEHCTBO IPaBa, MOBAry i 3aXHCT MPaB JFOTUHH.

BapTto moromuTHCcs 3 TUM, IO BHUKOHAHHS
TOJIOBHOTO OOOB’SI3KY JIepyKaBU — YTBEPHKECHHS
1 3a0e3meveHHs mpaB i cBOOO JIIOAMHU Ta TPO-
Ma/IsHHHA — TOTpedy€ €JHOCTI BCIX OpraHiB Jep-
JKaBHOI BJIagd YKpaiHu, (PyHKIIOHYBaHHS ITHX
OpTraHiB SIK €JJMHOT CUCTEMH, B SIKiH SKiCHA B3a-
€MOJIis Iep>KaBHUX 1HCTUTYIIH TIOCTA€ OHUM 13
CYTTE€BHX YMHHHUKIB 3a0€3MeUeHHS CTa0lTbHOCTI
CHCTEMH OpTaHiB JIepyKaBHOI BIau YKpaiHu'.

HeoOxigHO HAroJ0CUTH, IO JIOCIIIIKEHHIO
OKpPEeMHX acCIeKTiB B3a€MOJii MICIEBUX oOpra-
HIB BHUKOHABUOl BJIAJIU, OPraHiB MiCIIEBOTO
CaMOBpSITyBaHHs Ta MPABOOXOPOHHHX OpPTraHiB
OyaM TpUCBAYEHI HAyKOBI Mpalll TakuX yde-
HuX, sk M. Anydpies, O. bannypka, B. binoyc,
I. Tonocwuiuenko, O. Kimroes, A. Komsiok, 5. Kon-
nparbeB, C. Kypuno, H. Martoxina, FO. Hazap,
B. Oumnedip, B. Iletkos,
M. Tumenko, X. Spmaxi Ta iH.

I'. TlonomapeHko,

Bonnouac ciin KoHCTaTyBaTH, IO, HE3Ba-
KAFOYM HA BaroMHi BHECOK IEpENiYeHuX yue-
HUX, HUHI npo0ieMaThka MoJ0 B3aeMOIil Mic-
[IEBUX OPraHiB BHKOHABUOi BIIQJAM Ta OPraHiB

I SIpmak O.M. AnmiHICTpaTHBHO-TIPABOBI 3acaju
B3a€MOJIIi OpraHiB JAep)kaBHOI Biaau YKpaiHu y mpa-
BOOXOPOHHIN cdepi : Juc. ... KaHAUIATa IOPUI. Hayk.
Ham. yH-T GiopecypciB 1 IpUpOIOKOPUCTYBaHHS YKP.
Kuis, 2009. C. 3.
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MICIIEBOTO CAMOBPSAYBaHHS 3 IPABOOXOPOH-
HUMHU OpraHaMH Yy Cy4YaCHUX yMOBax 3aJidlla-
€ThCS ¥ oci BiakpuToro. Tomy BapTo 3aiiicCHUTH
aHai3 Ta BU3HAYUTHUCA 3 OCHOBHHMHU Harpsi-
MaMH B3a€MOJIi MICIIEBUX OpraHiB BHKOHABYOi
BJIAJM Ta OpPraHiB MICIIEBOTO CaMOBPSTyBaHHS
3 HamionanbHow mnomimiero Ykpaiam (mami —
HIIY) six 3 ogHMM 3 OCHOBHMX IIPAaBOOXOPOHHUX
oprasiB B Ykpaini. Bkazane Moxe CBITYUTH PO
aKTyaJIbHICTh III€1 CTATTi, METOIO SIKOi € BU3HA-
YeHHSI OKPEMHUX aCHEeKTiB OCHOBHUX HAIpsMIB
B3a€MO/Iii MICIIEBUX OpraHiB BUKOHABYOI BJIaJU
Ta OpPraHiB MiCIIeBOro camoBpsiyBanas 3 HITY.

Bukian ocHOBHOIO marepiany

Ha ocHOBi JeranpHOTO aHalizy YHHHOTO
3aKOHOJIABCTBA, IO PETYJIIOE ISIBHICTh MiCIe-
BHUX OpraHiB BUKOHABYOi BJIaJH, OPraHiB MicIe-
BOro camospsayBaHHsa Ta HIIY, moxHa 3 ynes-
HEHICTIO 3pOOUTH BUCHOBOK, 1110 iXHS JisSUTBHICTh
BiJIOYBA€THCS 3a JTOTIOMOTOIO TICHOI B3a€MOJIi.
[TigTBepKEeHHSIM 1IbOMY MOXKe OyTH, HampH-
KJIaJ1, TON (paKT, 0 OJHIEIO 13 KIIFOYOBUX 3acall
JISUTBHOCTI  TEPUTOPIalIbHUX OpraHiB  MiHic-
TEPCTB Ta IHIIUX LEHTPaJbHUX OpPraHiB BHKO-
HaByoi Biaagu (mam — [{OBB), mo skux Takox
Hanexuth 1 HITY, € GesnocepenHpo B3aeMois,
Ipo IO TPSMO 3a3HAYCHO y TIOCTAHOBI Ypsiay
Vkpainu Bix 25.05.2011 Ne 563, ne y 1. 8 Bu3Ha-
YEeHO, 0 TEPUTOPiaJIbHI OPTaHM TijJ Yac BUKO-
HAHHS [TOKJIaJICHUX Ha HUX 3aBJaHb B3a€EMOIIIOTh
3 Pagoro minictpiB APK, micuieBumu nepsxaami-
HICTpalisIMU Ta OpraHaMu MICLEBOTO CaMOBpsI-
JyBaHHS, a TaKOX MiJIPUEMCTBAMU, YCTAHO-
BaMU, OpraHi3allisMd Ha TEPUTOPii BIAMOBITHOI
aJIMIHICTPaTHBHO-TEPUTOPIAILHOI OMUHUIIIZ,

2 TIpo 3arBep/pKeHHS] THIIOBOTO MOJIOKEHHS PO
TEepUTOpiaNbHI OpraHu MiHICTEPCTBA Ta 1HILOTO LIEH-
TpPaJIbHOTO OpraHy BHMKOHaB4Oi Biaau : IlocranoBa
KaGinery MinictpiB Ykpainu Bixg 25.05.2011 Ne 563.
URL: http://zakonl.rada.gov.ua/laws/show/563-2011-
%D0%BF (nara 3sepnenns: 02.11.2021).
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Kpim Toro, ocnoBu B3aemonii HITY 3 opra-
HaMU JIep’)KaBHOI BJIagu Ta MICIEBOTO CaMo-
BpslyBaHHS 3akiajaeHl y 3akoHi Ykpaiau «IIpo
Hamionaneny mnominito» Ta IlonokeHHi Tpo
Hamionaneny nomimiro. Tak, 3rigHoO 3i:

1) ct. 5 3a3HaueHoro 3aKoHy — ITiJ1 Yac CBO€ET
nismeHOCTi HITY B3aemojie He TUTBKH 3 Opra-
HaMH TPaBOMOPSIKY, aje TaKoXK 1 3 1HIIUMHU
opraHam¥ Jep>KaBHOI BIIaJ¥ Ta OpraHaMU Mic-
[IEeBOTO caMoBpsiaAyBaHHs. Jlo Toro x 3akoH
npsMO mepeadadae B3aEMOJII0 MIXK MPEICTaB-
HUKaMHU OpraHiB MICIIEBOTO CaMOBPSIyBaHHS
Ta KEpiBHUKAMH TEPUTOpiaJbHUX OpPraHiB
HITY (cT. 88)%;

2) Tomoxxennsm mpo HITY — y mporeci
BUKOHaHHA nokiaaeHux Ha HITY 3aBnanbp BoHa
B3a€EMOJIi€ 3 1HIIMMHU OpraHaMu JAepKaBHOL
BJIa/IM Ta OPraHaMU MICLIEBOI'O CaMOBPSyBaHHS
(1. 8) Tomro*.

Bapro 3ayBaxuTh, o 3akoH Ykpainu «IIpo
MICIIEBI JiepkaBHI anMiHicTparii» (cT.cT. 2, 31,
32, 35, 37) 3akpinuB MOJOXKEHHS MPO Te, II0
MiCIIeB1 AeprKaBHI aJIMiHICTpaii mia Jac 3aiiic-
HEHHsI CBOiX MTOBHOBa)KEHb Y cdepi yrmpaBiIiHHSA
B MEKax BiJIOBIIHOI aAMIHICTPATUBHO-TEPUTO-
pialbHOI OTMHHMII B3a€EMOIIOTh 3 IHIIIMMU Opra-
HaMU Jiep’KaBHOI BiIaAu (y T.4. BIAMOBIIHUMHU
MmiHictepctBamu # iHmmmu L{OBB, 30kpema
i HITY) .

Takox et 3akon (ct. 25) Ta 3akon «IIpo
MICIIeBe CaMOBpsIIyBaHHsI B YKpaiHi» (cT. 38)

3 TIpo HamioHanbHy momiiifo : 3akoH YKpaiHu Bif
02.07.2015 Ne 580-VIII. URL: http://zakon5.rada.gov.
ua/laws/show/580-19 (nara 3sepHenss: 02.11.2021).

* TIpo sarBepmxennst [lomoxkenus mpo Harrio-
HanpHy mnoiinito : IlocranoBa Kabinety MinicTpis
VYkpainu Big 28.10.2015 Ne 877. URL: http://zakon2.

rada.gov.ua/laws/show/878-2015-%D0%BF (mara
3BepHeHHs: 02.11.2021).
5 TIpo MicreBi JepkaBHi aaMmiHicTpaiii : 3akoH

VYikpainu Big 09.04.1999 No 586-XIV. URL: http:/
zakon3.rada.gov.ua/laws/show/586-14  (mata  3Bep-
nennst: 02.11.2021).
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nependavaroTh IS MICHEBUX OpPraHiB BHKO-
HABYOl BJIAJM Ta OPraHiB MICIIEBOTO CaMOBPsI-
JlyBaHHS TaKi MMOBHOBAXEHHS y cdepi 3abe3me-
YEeHHSI MPABOMOPSIKY Ta 3aKOHHOCTI, a TaKOX
npas i CBOOO TPOMAJISH, SIK:

— MOTO/KCHHSI HUMHU TPOEKTY TUIaHy Ipo-
BEJICHHS TIOTEHI[IHHO HEOe3MeYHNX 3aXO[liB
B YMOBaX MPHUCYTHOCTI IUBIILHOTO HaCElIeHHS
3a y4acTio 0COO0BOTO CKJIaIy MPABOOXOPOHHUX
oprasiB (y T.4. 1 HITY) 3 BUkopucranusm o36po-
€HHS 1 BINCHKOBOT TEXHIKH;

— B3a€MOJliA 3 HUMH MiJ 4Yac IUIaHyBaHHS
Ta TPOBEJACHHS TaKUX 3aXOJiB 3 METOI 3arooi-
TaHHS 1 HEeJAOMYIIEHHS Ha/I3BUYAMHUX CUTYalllid

— crpustHHA AisuibHOCTI HITY &7,

OTxe, MOXKHA 3 YNEBHEHICTIO KOHCTATy-
BaTH, 1110 JIISVIbHICTh MICIIEBUX OPT'aHiB BUKOHAB-
4Oi BJIaJId, OPTaHiB MiCIIEBOTO CaMOBPSTyBaHHS
ta HIIY y cyuacHux ymoBax 3iHCHIOETBCS 3a
JIOTIOMOTO10 B3aeMoiii. Ha 0CcHOBI mociimKeHHS
byHKIIM 3a3HaYeHUX CyO’€KTIB MOXKHA BU3HA-
YUTH HU3KY HAlpsMiB B3aeMOii, sika BingOyBa-
€ThCsl MK HUMH. OCHOBHUMH CepeJl HUX BBaXa-
€MO BHJIUTUTH TaKi.

Hacamnepen Baromum HampsiMoM B3a€MO-
nii mux cy0’eKTiB, Ha Hamly IyMKy, € iH(Op-
MaIliifHO-aHAJIITHYHUN HaIpsM, SKUH «...Mae
Ha METi HIATPUMKY €IUHOTO iH(pOpPMAIiHHOTO
IPOCTOPY K MK UMM B3a€MOJIIFOUUMHU CTO-
pOHAMH, TaK 1 MK HUMH Ta TPOMAJCHKICTIO.
UuHHA HOPMATHUBHO-IIPaBOBa 0a3a 3aKpiIlIIOE
paBa KOXHOI 31 CTOPiH OTpUMYBaTH HEOOX1THY
Uil 3MicHeHHs ixHIX (yHKUiN iHOpMariio

® Tlpo micresi xepkaBHi aaMmiHicTpauii : 3akoH
Vkpainu Big 09.04.1999 Ne 586-XIV. URL: http:/
zakon3.rada.gov.ua/laws/show/586-14  (mata  3Bep-
Henns: 02.11.2021).

7 TIpo MicueBe caMmOBpsIyBaHHS B YKpa-

ini : 3akon VYkpainu Bix 21.05.1997 Ne 280/97-BP.
URL: http://zakon0.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80 (nara 3sepuenns: 02.11.2021).
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SK OJIHA BiJl OJHOI, TaK 1 BiJl IHIIUX CyO’€KTIB
CYCHIBHUX BiTHOCHH»®.

3okpema, n.m. 2 . 6 [Tonoxxenns npo HITY
nepeadadeHo, o JUIsi BUKOHAHHS MOKJIAJICHUX
Ha TMONIliI0 3aBIaHb BOHA Ma€ MpPaBO, Cepel
IHIIIOTO, OJEPXKYBAaTH B YCTaHOBJIEHOMY 3aKO-
HOJIJAaBCTBOM TIOPSIZIKY BiJl JIEP)KaBHUX OpPraHiB
Ta OpraHiB MICIIEBOTO CaMOBpPsAyBaHHs iH(}OP-
Malliro, TOKYMEHTH 1 MaTepiaii, HeOOX1aH1 s
BUKOHAHHS MMOKJIa/ICHUX HA HEl 3aBJIaHb’.

Boanouac BiamoigHo 110 1. 2 cT. 9 3akoHy
Vikpaiau «[Ipo HamionanbHy TOMIMi0» OIS
3abesrneyye TMocTiiiHe 1H()OpPMYBaHHS OpraHiB
Jiep>KaBHOI BIIa/I Ta OPraHiB MiCIIEBOTO CaMOBPSI-
JTyBaHHSI, @ TAKOXK TPOMAJICBKOCTI TIPO CBOYO JTisLITh-
HICTB Y cepi OXOpOHH Ta 3aXUCTy MpaB i cBOOO
JIIOMHY, TIPOTHIi 3JOYMHHOCTI, 3a0€3MCUCHHS
my6miuHoi 6e3neku 1 nopsiaky. Jlo Toro »xx 3akoH
nependavae mosHoBakeHHst HITY y cdepi indop-
MaIlifHO-aHAITHYHOTO 3a0€3MCUCHHS, 30KpeMa,
3MiMCHIOE 1H(OPMAITIHY B3a€MOII0 3 IHIIMMU
opraHamMu JiepkaBHoI Biagu Ykpainu (ct. 25)™°.

OxpiM 11pOTO, 3a3HAUYEHUM 3aKOHOM YiTKO
BH3HAUYCHO B3a€EMOJIII0 MK KE€PIBHUKAMH TEPH-
TopianpHuX opraHiB HITY Ta mpencraBHUKaMu
OpraHiB MiCIIEBOTO CcaMOBpsiAyBaHHS. Tak,
3rimHo 31 cr. 88 3akony «lIpo HarmionanpHy
MOJIIIII0», KePIBHUKU TEPUTOPIaIbHUX OpPTraHiB
HITY noBuHHI HE MEHIIIE OJHOTO pa3zy Ha JBa
MiCS1l1 MPOBOAMUTH BIIKPUTI 3yCTpiyi 3 MPEACTaB-
HUKaMH OpraHiB MICIIEBOTO CaMOBpSIyBaHHSA

8 Komep 10.C., Kykyrox O.B. Hampsimu B3aemo-
Ji1 Toimii 3 MiCIIeBUMH OpraHaMW BUKOHABUOI BIIAJH
Ta OpraHamMH MICIICBOTO CaMOBpsIyBaHHS. Hayka i
npasooxoporna. 2016. Ne 1 (31). C. 109.

 TIpo 3arBepmkenns Ilomoxxenus mpo Harrio-

HanpHy mnoiinito : IlocranoBa Kabinety MinicTpis
VYkpainu Big 28.10.2015 Ne 877. URL: http://zakon2.
rada.gov.ua/laws/show/878-2015-%D0%BF (mara
3BepHeHHs: 02.11.2021).

10 TIpo HamionaspHy mosmimito : 3akoH YKpaiHu Bil
02.07.2015 Ne 580-VIII. URL: http://zakon5.rada.gov.
ua/laws/show/580-19 (mara 3BepHenns: 02.11.2021).
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3 METOI0 HaJaroKeHHsS €(EeKTHBHOI CIiBIIpari
mix HIIY Ta opranamm MicueBoro camoBpsi-
nyBaHHS. Ha Takux 3ycTpiuax oOrOBOPIOETHCS
nisuteHICTh HITY, BH3HA4arOTHCS MOTOYHI TPO-
O61emMu Ta BUOMPAIOThCS HaleEeKTHBHILI CIIO-
cobu ix BupitieHHs'".

Cgoeto ueproro 3akoH Yipainu «IIpo miciieBe
CaMOBpsITyBaHHS B YKpaiHi» BU3HAYAE, 10 CEPE
OCHOBHHMX TMOBHOBXXEHb CLIbCHKUX, CEIHULIHUX,
Michkux pajn (1. 40 4. 1 cT. 26 3akoHy), a TaKoxK
paifoHHMX 1 00macHUX paf (1. 36 4. 1 cT. 43 3akoHy)
SIK OpraHiB MICIICBOTO CaMOBPSTyBaHHS € 3aCITy-
XOBYBaHH# iH(opMarlii kepiBHUKIB opraniB HITY
PO CTaH 3aKOHHOCTI, OOPOTHOM 31 3IIOUMHHICTIO,
OXOPOHH TPOMAJICEKOTO TOPSIIKY Ta PE3yJbTaTH
JISTBHOCTI Ha BiZMOBIHIN TEpUTOPIi'Z,

He MeHII BaXJIMBUM HAaIpsIMOM B33a€MO-
aii HITY 3 wmicueBuMu opraHaMyd BHKOHABYOL
BJIaJY T4 OpraHaMM MiCIIEBOTO CaMOBPSTyBaHHS
€ HampsM 31IHCHEHHsS NPaBOTBOPYOI IisIIBHO-
cTi (mpaBOTBOPYICTh). CiJl TOTOUTHCH 3 THUM,
110 TaKUH «...HANpsM CKIAJAEThCS 13 B3a€EMOIT
Ha PIBHI MPOEKTHO-KOHCYIBTAIIHOI AisTbHO-
CTi, sSIKa BUHUKAE TIiJ] 9ac y4acTi y po3poOill Ta
0OrOBOpEHHI MPOEKTIB BIJMOBIIHUX HOPMAaTHB-
HO-TIPABOBHX AaKTIB BHILOTO TMOPSIKY, a TAKOXK
B3a€MO/111 3 TUTaHb O€3110CePETHHOT0 MPUMHATTS
CHUIBHUX HOPMAaTMBHHUX akTiB. He3Baxkatoum Ha
te, mo ani HITY, aHi MiciieBi opraiu He MaroTh
MpaBa 3aKOHO/IABUO1 JiSTTLHOCTI, OTHAK BOHU HE
no30aBieHi mpaBa OpaTu aKTHUBHY y4acTb y poO3-
poOI1i  BiAMOBIAHUX 3aKOHOIPOEKTIB, IXHBOMY
OOrOBOpEHHI, a TAaKOX y BUCYBaHHI BJIAaCHUX
3ayBa)KeHb Ta MPOTO3UIIIH 3 IIHOTO IPUBOAY .

"' Tam camo.

2 TIpo wicieBe caMmMoBpsayBaHHS B YKpa-
ini : 3akon VYkpainm Bim 21.05.1997 Ne 280/97-BP.
URL: http://zakon0.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80 (nara 3sepuenns: 02.11.2021).

13 Komnep 10.C., Kykytok O.B. Hanpsimu B3aemo-
I mosmimii 3 MiCIIEBUMHM OpraHaMH BHUKOHABYOI BIIAH
Ta OpraHamMH MICIICBOTO CaMOBpsayBaHHA. Hayka i
npasooxopona. 2016. Ne 1 (31). C. 106-107.
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Tak, 3o0kpema, Ilomoxenns mnpo HIIY
Bu3Havae, mo lomosa HIIY BHOcuTh Ha po3-
i MiHicTpa BHYTPINIHIX CIHpaB  NPOEKTH
HOpMaTUBHO-TIpaBoBUX akTiB MBC 3 nurans,
mo Hajexarb a0 kommnetenuii HITY, npono3u-
mii momo 3abe3nedeHHs (HOpMyBaHHS JEpiKaB-
HOT MOMITUKH y cepax 3a0e3neueHHsT OXOPOHH
mpaB 1 cBOOO JIIOJUHH, 1HTEPECIB CYCHIIbCTBA
1 Iep’KaBU, MPOTUIIT 3TIOYUHHOCTI, MIATPUMAHHS
nyOniyHOT Oe3neKu 1 MOPAIKY, a TaKoX IOi-
neiicbkux nociyr; po3pobneni HITY mnpoektu
3aKkoHiB, akTu [Ipe3unenrta Yipainu ta KabGinery
MinictpiB YkpaiHu, a TakoX BU3HAYA€ MO3HIIIIO
II0JI0 TPOEKTIB, PO3POOHUKAMH SKUX € 1HIII
MmiHicTepeTBa (m.a. 2, 3 m. 11)™.

Mu miATPpUMYEMO IyMKY, IO KJIFOYOBa
YyacTUHA Takoro Hanpsmy B3aemoii HITY 3 mic-
LIEBUMU OpraHaM{ BUKOHABYOi BJIagu Ta opra-
HAMH MICIIEBOTO CaMOBPSTyBaHHS «peamizy-
€ThCSI B MEXKax MiJ3aKOHHOI aJIMiHICTPaTUBHOI
HOpMOTBOpUOCTi, ockimbku 1 HITY, 1 «wmicresi
OpraHu» HAJAUICHI MpaBOM MiJ3aKOHHOI HOP-
MOTBOPYOCTI, B ME€XaxX SIKOi BOHH MOXYTb MPH-
MaTH CTIJIbHI HOPMaTUBHO-IIPABOBI aKTH LIOJ0
3a0e3MeyeHHss Ha BIAMOBIIHIA TEPUTOPil Tpo-
MaJIChbKOi O€3MeKH Ta TPOMAJCHKOTO MOPSIKY.
Tax, Hanpukiaja, CiIbHE BUJAHHS BIATOBIIHUX
HOPMAaTUBHHUX AaKTIB MOXe 3I1HCHIOBATUCH 3a
YMOB BUHUKHEHHSI HaJ[3BUYaHUX CUTYalliii, 110
BHUKJIMKAHI SBUIIAMH COLIIAJIBHOTO, KPUMIHOTCH-
HOTO 1 HEKPUMIHOT€HHOT'O XapaKTepy, TEXHOT€H-
HOTO, MMPUPOIHOTO 1 010JIOTIYHOTO TTOXOMKECHHSI,
KOJIM CUTYallis Bumarae Bif miapo3ainis HITY ta
«MICIIEBUX OpPraHiB» MPUUHATTS KOMIUICKCHHX
pillieHb Ta BXXUTTS Ha iXHIN MIACTaBl BiIMOBII-
HUX 3aXOJiB 3 METOI 3a0e3MeUYCHHSI TPOMaj-
CBHKOT O€3MeKH, HaJISKHOTO PiBHS PABOIOPSIKY,

14 TIpo 3arBepmxennst ITonoxenust mpo Harrio-
HaibHy mnominito : IlocranoBa KaGinery MiHicTpiB
Vkpainu Big 28.10.2015 Ne 877. URL: http://zakon2.
rada.gov.ua/laws/show/878-2015-%D0%BF (mara
3BepHeHHs: 02.11.2021).
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3aXHUCTy 1HAMBIyaTbHUX, CYCIUIBHUX 1 I€PIKaB-
HUX 1HTEepeciB, a TAKOXK 3371 MOOJIAaHHS Hera-
TUBHUX HACIIAKIB IUX SIBUI .

[Ile omHWM JOCHUTH BAaroOMUM HAIMPSMOM
B3a€MOJII JOCHIKYBaHUX CyO’€KTIB BapTo
BU3HATU TaKUIl HampsM, sIK pecypcHe 3abesme-
YEHHSI, OCKIIBKU OyJIb-sIKa MisTTBHICTh TOTPEOye
3ally4yeHHs BIANOBIAHUX PECYpCiB, L0 MOXYTb
BUKOPUCTOBYBATHCS JUIS BHUKOHAHHS ITOKJIa-
JNeHuX 3aBnaHb. CIyNIHOIO € Te3a Mpo Te, IO
«...BlJl TOTO, HACKUIBbKHU LI pecypcu 1 3abe3me-
YEHHs] HUMHU OyayTh SIKICHUMH, CYTTEBO 3aje-
KHUTh SIKICTh Ta e(EKTUBHICTH 3aXOmiB...»'°
1010 OXOPOHHM TpaB 1 CBOOO JIOIWHU, IHTEpE-
CIB CyCHIJILCTBA 1 J€P>KaBH, MPOTHIIT 37I0YMHHO-
CTi, MATPUMAHHSA ITyONIIYHOT OE3MEKH 1 MOPSIKY
Ta OTPUMAaHHS MOMIIEHCHKUX MOCIYT.

[Ipo HasBHICTH [BOTO HAMNPSIMY MOXYTh
CBIAYUTH, 30KpEMa, IOJIOKEHHS:

1) 3akony VYkpainu «lIpo HamionansHy
MOJTIIIIIOY, f1e y ¢T. 105 BcTaHOBIIEHO, 110!

a) (QiHaHCYyBaHHS 1 MarepialbHO-TEXHIYHE
3abesneuenHs HITY 3milficHIOIOTBCS 32 paxyHOK
KowTiB Jlep:kaBHOTO OIO/DKETY, @ TaKOXK 1HIIMX
JOKepent, He 3a00POHEHUX 3aKOHOM;

0) BUKOHABYl KOMITETH CITbCHKHX, CEJIMIII-
HUX, MICBKUX PaJi MalOTh HaJlaBaTu Oe30IJIaTHO
HiAPO3AiIaM TOMIIii CiIy>)K0OB1 MPUMIIIICHHS,
ob6naaHaHi MeOsiMH 1 3aco0aMu 3B 3Ky, TpaH-
CIIOPT Ta 1HIII MarepialbHO-TEXHIYHI 3aco0u'’;

2) 3axony Ykpaiau «IIpo micuieBe camoBpsi-
JyBaHHS B YKpaiHi», e y cT. 38 3a3HaueHo, 110
BUKOHABYl OPTraHU CUIbCHKHX, CEIUIIHHUX, MiCh-
KAX PajJl Y MeXax CBOIX IMOBHOBaXEHb T'OTYIOTh

15 Komrep 10.C., Kykyrok O.B. Hampsimu B3aemo-
JT TOJIIii 3 MICIIEBUMH OpraHaMH BHKOHABYOT BIIAH
Ta OpraHaMH MiCIIEBOTO CaMOBpsAyBaHHs. Hayka i
npasooxopona. 2016. Ne 1 (31). C. 107.

16 Tam camo. C. 110.

17 TIpo HamionansHy mosimito : 3akoH YKpainu Bix
02.07.2015 Ne 580-VIII. URL: http://zakonS5.rada.gov.
ua/laws/show/580-19 (nara 3Bepuenns: 02.11.2021).
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1 BHOCATh Ha PO3IISA Paad TPOMO3HUINT M0N0
CTBOPEHHsI BIAMOBITHO 1O 3aKOHY MUTIIIi, sKa
YTPUMYETHCS 32 PaXyHOK KOIIITIB MiCIIEBOTO CaMO-
BPSITyBaHHS, BUPILIEHHS MMTaHb PO YUCEIBHICTD
MPAIBHUKIB TAaKOl MLTILI, IPO BUTPATH Ha IXHE
yTPUMaHHSI, 3/[1ICHEHHSI MaTepiaJIbHO-TEXHIYHOTO
3a0e3reueHHs! IXHbOT TisSUTbHOCTI, CTBOPEHHS IS
HHX HEOOXiJHUX KUTIOBO-II00YTOBUX YMOB'®.

Hactynmaum HanpsiMom B3aeMojiii MiCIIEBHX
OpraHiB BHKOHABYOI BIIaJM Ta OpraHiB MicIe-
BOro camospsaysanHs 3 HIIY e npaBooxoposn-
HUW HanpsiM. BiH sBisie cO0010 CKIIaaHE SBUIIE
OpraHizaliifHO-IIPaBOBOTO XapakTepy, B MeKax
SIKOTO CKJIQJIa€ThCS JEKITbKa PI3HOBHIIB Ipa-
BOBIJTHOCHH, II0 MalOTh Pi3HY (QYHKIIIOHAJIbHY
CTIPSIMOBAHICTh. 3 OIVISILy HA 1€ BBAXKAEMO, 110
BKa3aHUIl NPaBOOXOPOHHUHN HAMNpsM MICTUTh
HU3KY BIJIOBITHUX ITiIBUIIB.

Tak, 10 mepImoro Takoro MiABHIY MpPaBo-
OXOPOHHOTO HAampsAMy B3a€EMOIIT JIOCITIIKYyBa-
HUX CyO’€KTIB CJIIJI BIIHECTH HAJIBAXITUBUN BH/]I
MIPAaBOOXOPOHHOI MAiSTBHOCTI — TPEBEHTUBHY
TUSTTBHICTD, IO TOJSATAE y BXKHUTTI MICIICBUMHU
OopraHamMH BUKOHABUOi B, OpraHAMH MicC-
neBoro camoBpsanyBanHs Ta HIIY croinbHux
3aX0/liB, CIPSIMOBAHWX Ha BUSBIICHHS, aHall3,
MPUIIMHCHHS Ta 3armo0iranHs ¢akropam, IO
3yMOBIIIOIOTh CKOEHHSI OyIb-SIKMX IPaBONOPY-
IIeHb Ta MPOTUIPABHUX JIIH.

3aKOHO/IaBUOI0 OCHOBOIO B3a€EMOJII MicCIle-
BUX OpPraHiB BUKOHABYOI BJIQJIM Ta OpraHiB Mic-
neBoro camoBpsiayBanas 3 HITY 3a manmpsimom
3MICHEHHS TPEBEHTUBHOI JIsUTLHOCTI € HacaM-
nepen 3akoH Ykpainu «[Ipo Harionaneny mouti-
LIOY», SIKAH JI0 OCHOBHUX ITOBHOBA)KCHb ITOJIIIIT
BITHOCUTH: 3/IIWCHCHHS IMPEBEHTUBHOI Ta TPO-
(biIaKTHYHOT JISUTBHOCTI, CIIPSIMOBAHOI Ha 3aIio-
OiraHHs BYMHEHHIO IIPABOMOPYILEHb; BXKUTTS

8 TIpo wMiciieBe caMOBpsyBaHHS B YKpa-
fHi : 3akoH Ykpaimu Bim 21.05.1997 Ne 280/97-BP.
URL: http://zakon0.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80 (nara 3Bepuenns: 02.11.2021).

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
WWW.UNI-GOETTINGEN.DE/REOS

The main directions of interaction of local executive authorities...

3axOMiB JUISI 3amoOiraHHs Ta MPHIMHCHHS
HACWIbCTBA y CIM’i, AWTAYINA O€3M0TIAIHOCTI,
NPABOIIOPYILIEHHSM CEpell JITeH, a TaKoX COIli-
QIBHOTO TIATPOHAXY OO JITeH, sIKi BiaOyBaIn
MOKApaHHS y BUDVISI TI030aBieHHst Boui (i 1,
17, 18 m. 1 ct. 23 3akony). Takox cepen rojaos-
HUX NpuHIMIIB JistibHOCTI HITY cmin BuaiuTh
NPUHIIKI BIIKPUTOCTI Ta MPO30POCTI, SIKUM 3aKpi-
IUICHE TIOJIOXKEHHS PO MOCTiHHE 1HPOPMYyBaHHS
OprasiB JIEp>KaBHOI BJIAJHM Ta OPTaHiB MIiCIIEBOTO
CaMOBPSIyBaHHS IIOJI0 CBOET AISITBHOCTI Y cdepi
OXOPOHH Ta 3aXUCTY IpaB 1 cBOOO/ JIFONUHH, ITPO-
TUIT 37I09MHHOCTI, 3a0e3MeUeHHS ITyOIidHOT 0e3-
nek i mopsaky (1. 2 ct. 9 3akony)".

OKpiM 11bOTO, BBAKAEMO, IO JI0 MPEBEHTHB-
HOTO MiJBHUIY IPABOOXOPOHHOTO HAMpsIMy B3a-
€MOJIii MICIICBUX OpraHiB BHKOHABYOI BIIAIH Ta
OprasiB MiciieBoro caMoBpsityBanHs 3 HITY nane-
JKaTh CIIUIBHI 3aXOIX MIOAO COLIAIBLHOI amarraril
0ci0, siKi epedyBay y MiCISX T030aBIeHHS BOJI.
Taka ¢yHkIis noknamaerses sk Ha HITY (ma. 24
. 4 Tlonoxenns npo HITY)?, tak i Ha MicleBy
Jep kaBHY anMiHicTpatiio (CT. 25 3akoHy YkpaiHu
«[Ipo micuesi aepxkaBHi agMiHicTparii)?.

He MeHII BaXIMBUM acCIEKTOM IPEBEH-
TUBHOTO TIJBUAY MPABOOXOPOHHOTO HAIMPSMY
B3a€MO/IIi MICIICBUX OpraHiB BUKOHABYOI BJIaJIH
Ta OpraHiB micueBoro camoBpsayBanus 3 HITY
€ CIJIbHE MIATPUMAHHA IyONIiYHOT Oe3meKu
1 mopsaky. Ilepir 3a Bce, Taka B3aeMOJis 3/1icC-
HIOETHCSI TI1]T Yac MPOBEJACHHSI MAaCOBUX 3aXO/IIB,
JI03B1JI Ha SIK1 BUJAIOTH O€3M0CEPETHBO «MICIIeBi

1 TIpo HamionanpHy mosimito : 3akoH YKpaiHu Bix
02.07.2015 Ne 580-VIII. URL: http://zakon5.rada.gov.
ua/laws/show/580-19 (nara 3BeprenHs: 02.11.2021).

2 TIpo 3arBepmxenns [lomoxkenHs mpo Harrio-
HanpHy mnominito : IlocranoBa Kabinery MinicTpis
VYkpainu Big 28.10.2015 Ne 877. URL: http://zakon2.

rada.gov.ua/laws/show/878-2015-%D0%BF (mara
3BepHeHHs: 02.11.2021).
2! TIpo wicrieBi jaepkaBHi aaminicTpamii : 3aKkoH

VYikpainu Big 09.04.1999 Neo 586-XIV. URL: http:/
zakon3.rada.gov.ua/laws/show/586-14  (mata  3Bep-
nmennst: 02.11.2021).
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opraam». Tak, 10 KOMIICTCHIli BUKOHABYHX
OpraHiB CUIbCHKUX, CENUIIHUX, MICBKUX pPaj
BI/IMOBITHO /10 3aKOHOJIABCTBA HAJICKUTh BHUPI-
IICHHS IUTaHb PO MPOBEACHHS 300piB, MITHH-
riB, MaHidecTalii i JeMOHCTpaIliii, CIOPTUBHUX,
BUJIOBUIIHHAX Ta IHIINX MAaCOBUX 3aXO/1B; 31iHc-
HEHHSI KOHTPOJIIO 32 3a0e3MeUeHHsIM i 4ac 1X
MPOBEJCHHS TPOMAJCHKOro MOpsaky*:. BomHo-
gac HITY mae BxuBary 3axomiB 1010 3a0e3me-
YeHHs MyOmuHOo1 Oe3NeKku 1 MOPSAKY Ha BYJIH-
15X, TUIOIIAX, Y MapKax, CKBepax, Ha CTaJioHax,
BOK3aJ1aX, B a€pPOIoOpPTax, MOPCHKUX Ta PIYKOBUX
MOpTax, IHMHUX MyOIiYHUX Micusx (y T.4. MiJ yac
MPOBEICHHS BKa3aHUX 3aX0J1iB)>.

Kpim toro, mig gac nposeaenns HITY 3axo-
JB, IO CIPSMOBAHI Ha TIOMEPEKCHHS Ta/a0o
MIPUMMHEHHS 3JI0YMHIB, @ TAKOX IiJl 4ac mepe-
CIiTyBaHHs OCi0, SIK1 MiJO3PIOIOTHCS Y CKOEHHI
OKpPEeMHX 3JI0YMHIB, OpPTaHM MICIIEBOI BIIaJU
MaloTh CHPUATH AiSUTBHOCTI TMPaBOOXOPOHHHUX
opraniB (y t.u. HITY), moBunHI 3a0e3neuntu
MpaliBHUKAM IIMX OpraHiB Oe3nepeniKoJHIH
JOCTYI HAa TEPHUTOPII0 MPUMIIICHb, IO Haje-
KaTh OpraHaM MICIEBOI BJIagu 4H IepeOyBa-
I0Th y IXHBOMY BifaHHi. J[o TOro  BOHU 3a0e3-
MEeYYIOTh 3AIMCHEHHS CIUIBHUX 3aXOiB 00
MIATPUMaHHs MyONniyHOI Oe3neku 1 MHOpSAKY
Ha TEPUTOPIAX Ta 00’€KTax, AKi MOCTPaXIaIH
BHACJIIJOK CTUXIHHOTO JINXa, TEXHOT'C€HHOI Kara-
CTpodH, EKOIOTIYHOTO 3a0pyTHEHHS .

VY pasi aBapiii, emigemiii, karactpod, MOKEK,
CTUXIMHOTO JIMXa Ta 1HIINX HaA3BUYANHUX TOA1N

2 Jlpo wMicieBe CcaMOBpsIyBaHHS B YKpa-
fHi : 3akoH Ykpainu Big 21.05.1997 Ne 280/97-BP.
URL: http://zakon0.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80 (nara 3sepuennsi: 02.11.2021).

2 TIpo HauioHanpHy momimito : 3akoH YKpaiHu Bij
02.07.2015 Ne 580-VIII. URL: http://zakon5.rada.gov.
ua/laws/show/580-19 (mara 3Beprenns: 02.11.2021).

2 Komep 10.C., Kykyrok O.B. Hampsimu B3aemo-
Qi mosimii 3 MiCIIEBUMH OpTaHaMH BHUKOHABYOI BIIAIH
Ta OpraHamMH MICIICBOTO CaMOBpsIyBaHHSA. Hayka i
npasooxopona. 2016. Ne 1 (31). C. 108.
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OpraH{ MICIIEBOI BJIQJM OTOJIONIYIOTh 30HU HaJl-
3BMYAMHOI CUTyalii; BXKHUBAIOTh NepeadadyeHux
3aKOHOJIABCTBOM 3aXO/liB, MOB’SI3aHUX 3 MIATPH-
MaHHSIM Yy HUX IyOITIYHOTO TIOPSIKY, BPSITYBaH-
HSIM JKHUTTS JIIOAEH, 3aXUCTOM IXHBOTO 37I0POB’sI
i TipaB, 30epeKESHHSIM MaTepiallbHUX [IHHOCTEH .

HactymanM  miaBHUAOM — MPaBOOXOPOHHOTO
HampsiMy B3a€MOJIIT MICHEBUX OpraHiB BHUKOHAB-
4Oi BJIaJI Ta OPTraHiB MICIICBOTO CaMOBPSTyBaHHS
3 HITY € npaBo3actocyBanHs. Jlo npuKiagy, 3aKo-
HOJIAaBCTBOM, ITI0 PETYIIOE AisITbHICTh OPraHiB MiC-
IIEBOTO CAMOBPSITyBaHHSI, 3aKPIIJICHa MOKITUBICTD
PO3MIISIATH CIIPABH MPO aIMiHICTPATHUBHI MPaBO-
HOPYILICHHS, BiTHECEHI 710 iXHBOTO BiTaHHs®.

SAx ciymmHo migkpecitoe FO. Komep, «skio
XK JSTHHA (41 Oe3IisTBHICTB), 110 MICTUTH TIPO-
TUTIPAaBHI O3HAKH, 3HAXOAMTHCS 1032 MEKAMHU
KOMIIETEHIIi1 OpraHiB MICIIEBOI BJIaIA 1 HE MOXKE
OyTH pO3IVISTHYTE B MEXaX iXHBOI KOMIIETEHIIIT,
TO BOHH MAalOTh MPaBO 3BEPHYTUCS O IHIIUX
(KOMIETeHTHUX) JAep:kaBHUX opradiB. ToOTo,
SIKIIIO 0C00a BiIMOBIISIETHCS TOOPOBLIBHO BUKO-
HYBaTU PIlIEHHS OpPraHiB MiICLIEBOi BIaJAM YU
IHIIMM YWHOM TMOpPYIIy€ YCTAHOBJIICHUH IIpa-
BOIMOPAIOK, TO BIANOBIAHI TOCATOBI 0COOH
3a3HAYCHUX OPTaHiB MOXYTh IMOJATH IO MO
3BEPHEHHS MI0JI0 BXXHUTTS JI0 111€1 0COO0U BiJIO-
BIJTHUX 3aXOJIiB ax 110 mpumycy. Bomnouac HITY
3000B’s13aHa MPOBECTH 3a 3BEPHEHHSAM BIJIIO-
BiZIHY poOOTYy Ta moiHpOpMyBaTu npo 11 pe3yib-
TaTH TIOCAJIOBIIS, IKUH 10/IaB 3BEPHEHHS»?.

% [Ipo micreBi aepikaBHi aaMiHiCTparii : 3akoH
Vkpaiau Big 09.04.1999 Ne 586-XIV. URL: http:/

zakon3.rada.gov.ua/laws/show/586-14  (mara  3Bep-
nvenns: 02.11.2021).
% TIpo MicieBe CcaMOBpSIyBaHHS B  YKpa-

ini : 3akon VYkpainm Bim 21.05.1997 Ne 280/97-BP.
URL: http://zakon0.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80 (nara 3sepuenns: 02.11.2021).

27 Komnep 10.C., Kykytok O.B. Hampsimu B3aemo-
I mosmimii 3 MiCIIEBUMHM OpraHaMH BHUKOHABYOI BIIAH
Ta OpraHamMH MICIICBOTO CaMOBpsayBaHHA. Hayka i
npasooxopona. 2016. Ne 1 (31). C. 108.
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OkpeMHM HamnpsMOM B3a€EMOJIii MICIIEBUX
OpraHiB BUKOHABYOI BJIQIM Ta OPraHiB MiCILIEBOTO
camoBpsyBanHsa 3 HITY € BuxoBHa MisUTbHICTB,
IO TTOJISATAE Y TIPUIIETUICHH] TPOMAJIsTHAM ITOBaTH
JI0 TIPaB 1 CBOOOI JTFOMUHY Ta TPOMAJTHIHA, BUXO-
BaHHI noBaru 10 KoHcTuTy1ii Ta 3akoHIB YKpa-
iHu, (hopMyBaHHI Ta MiJBUIEHHI PiBHS MPaBOBOL
KyJIBTypH Ta MPaBOCBIIOMOCTI HACEIEHHS HAIIOL
kpainn. Takuii HampsM B3aeMomii MiCIIEBUX
OpraHiB BUKOHABUOI BJIIM Ta OPraHiB MiCIIEBOTO
camoBpsnyBanss 3 HITY pa3oM 3 npeBeHTUBHUM
HamnpsMOM CHpPSMOBaHWA HacamIepex Ha Te,
00 «...3MEHIIUTH HANPYTY y CYCHUIBCTBI, 3HU-
3UTH PIBEHBb MPABONOPYIIEHb Y chepi OXOPOHH
TPOMAJICHKOT OE3MEKHU Ta TPOMAJICHKOTO TTOPSIKY
1 M IBUIIUTH IXHIO CTAOUIBHICTh (HAIHHICTE)»S,

28 Komstep 10.C., Kykyrok O.B. Hanpsimu B3aemo-
Ji1 moimii 3 MiCIIeBUMH OpraHaMy BUKOHABYOT BIIAJIH
Ta OpraHaMH MiCIIEBOrO CaMOBpsiAyBaHHs. Hayka i
npagooxoporna. 2016. Ne 1 (31). C. 108.
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BucnoBkn

TakuM YMHOM, pETETBHHIA aHaAI3 YHHHOTO
HAIllOHAJILHOTO 3aKOHOJABCTBA 11010 B3a€MOJI]
MICIIEBUX OpraHiB BUKOHABUOI BJIaJ Iy Ta OpPraHiB
MicieBoro camoBpsimyBanHs 3 HIIY nmae min-
CTaBM CTBEPIKYBATH, LIO:

— JISUTBHICTh MICLIEBUX OpraHiB BUKOHaB-
4yoi BIIaJId, OPraHiB MICIIEBOTO CAMOBPSIY-
BaHHS Ta IPABOOXOPOHHUX OPraHiB, y TOMY
gqucmi 1 HITY, 3aificHIOETBCS 3a JOMOMOTOIO
TiCHOI B3aeMOJIIT;

— cepeil OCHOBHUX HaIpPsSMIB B3aeMOJIi
MICLIEBUX OpraHiB BHUKOHABYOi BJlaJu Ta opra-
HiB MicueBoro camoBpsiayBanHg 3 HITY Bapro
BHUJIUTUTH TaKi SK: iHQOpMaIiiHO-aHATI THIHHM,
IIPABOTBOPYMI Ta MNPABOOXOPOHHUHN (IIPEBEH-
THBHA Ta MIPABO3aCTOCOBHA JISUTHHICTD), a TAKOXK
HalpsiIM PeCypCHOro 3a0e3NeueHHs] Ta BUXOBHA
JUSIIBHICTb.
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Peculiarities of examination execution at the place
of event investigating intended Kkillings staged like suicides

Karpova Anna

Prosecutor of Pokrovsk Area Public Prosecutor’s Office of the Donetck Region,
Postgraduate Student of the Department of Forensic Science and Pre-Medical Training
Dnipropetrovsk State University of Internal Affairs, Ukraine

The current situation, structure, dynamics and investigation tendencies with today's killing
staged as suicides demonstrate not only approaches’ conventionality in execution of investigation
and procedural actions in the course of investigation but the need in scientific support improvement
of the processes. The head and the first-turn investigation action at the initial stage of investigation
is examination of the event place which difficulties are explained by the variety of situations
where such crimes are committed, concealment of traces which results in disfiguration of real
signs of a crime. The urgency of the subject under consideration is in the fact that in practice
investigating intended killings staged like suicides there appears number of questions related to
the method of the crime and its concealment thus the important role here belongs to the quality
and proper-time examination of the place of event. It is during such examination of the place of
event one can determine first indications of staging while the loss of time would lead not only to
procrastination but even to wrong conclusions establishment as well as incorrect planning and
versions development. The article deals with peculiarities of examination execution at the place
of event investigating intended killings staged like suicides, and attention is given to the methods
of such crimes’ commitment as well as investigator s tactics at the initial stage of investigation in
order to verify versions of staging. Some kinds of stages are analyzed, in particular considering
the character of crimes commitment, staging and concealment ways, and complicacy. The
conclusion is done about certain peculiarities of examination execution at the place of event
with the facts of intended killings staged like suicides, and the attention is paid to such method
of crime commitment as hanging together with the importance of all elements and discrepancies
detection during examination. Shortcomings are specified of the examination execution at the
place of event for the abovementioned facts, and the status of an investigator is focused who plays
the head role in such examinations execution, his or her high qualification level together with
awareness of features in the methods of crimes concealment as well as practical experience in
such category of killings investigation being the essential condition of timely determination of the
staging fact and such crime solution.

Oco0MBOCTI MPOBEIEHHS OIISAAY MicIS MOl IMi/X Yac Po3CJIilyBaHHA
YMHCHHUX YOMBCTB, iHCLHEHOBAHUX i/l CaMOry0CcTBO

Kapnosea Auna I2opiena

npoxypop Ilokposcvroi oxpyacroi npoxypamypu [loneyvkoi oonacmi,
acnipanmka Kageopu KpUMiHaNicmuxu ma 00OMeoudHoi nio2omoeKu
Jninponempoecvkoeo 0epicasno2o yHieepcumemy 6HYmMpIiwHix cnpas, Yxpaina
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[Tpobmema  po3citiayBaHHS 3JI0YMHIB
€ OIHICIO 3 HAWOLIBII BAXJIUBUX 1 CKJIAJIHUX
y crpaBi 00poTeOU 31 37104nHHICTIO. BOUBCTBA
HAJIeXKaTh JI0 YHCIIa THX 3JI0YUHIB, SKi BUKJIHKA-
I0Th 3HAUH1 TPYAHOIII MiJ Yac iX po3ciilyBaHHS,
y IpaBWIBHOCTI KBasi(ikaiii Ta mpuU3HaYCHHS
nokapaHHs. Po3ciinyBaHHs %K yMHUCHUX yOUBCTB,
SIKI TIPUXOBaHI 1HCIICHYBaHHSM, BiJIPI3HSIIOTHCS
BiJ 1HIIUX 3JIOYMHIB CBOEIO CKJIAJHICTIO, CIIO-
coOOM BUYMHEHHS Ta MPUXOBYBAHHS 3JI0YHMHIB.
3a CTaTUCTUYHUMU JaHUMHU, TUTbKH 3a 2020 pik
Oyno ckoeHo 7654 camoryOcTBa, a YMHCHHX
youBcTtB — 1326. Ilpu 1poMy KiIBKICTH yMHC-
HUX BOMBCTB mopiBHSIHO 3 2019 pokoMm 3HAYHO
ckopotuiacs. Taka CTaTUCTHKA CBIIYUTH TIPO TE,
10 CaMOTyOCTB BUMHSETHCS B pa3u OUIbIIE HIK
yOHMBCTB, 110 ¥ CTa€ OJHIEIO 3 TOJIOBHUX IPHYUH
JUTSL THCIICHYBaHHsI BOMBCTBA TIiJI CaMOTyOCTBO.
[IpobaemaMu BCTaHOBIEHHS (DAKTy IHCIEHY-
BaHHsS y pa3l po3ciiayBaHHS BOWUBCTB B Pi3HI
Jacu 3aiiMaiucs K YKpaiHChKi, Tak 1 pOCIiChKi
BUeHI. 30KpeMa, BiJJOMI Ipalll Takux mpodeco-
piB, sixk O.5. baes, P.®. benkin, B.O. Konoga-
noBa, O.C. Cainunn. Po3misay 1mporo nmuTaHHA
npucBsiueHa nucepranis B.B. Cemenorona.
OpnHax 3 OnIsITy Ha Te, M0 3 HAYKOBO-TEXHIYHIM
MPOTPECcOM y JepiKaBi PO3BUBAETHCS 1 3TOYMH-
HICTh, B1OYBaIOThCS MOCTIMHI 3MiHM B Xapak-
TEpl 3JIOUMHHOI IISIIBHOCTI, CHOCO0ax Macky-
BaHHs Ta 3ac00ax MPUXOBYBAHHs 3JIOYMHIB, TO
npoOsiemMa BCTaHOBJIEHHS ()aKTiB 1HCIICHYBaHHS
YMHCHHUX yOWBCTB HMHI HE JIMIIE aKTyajbHa,
a i morpebye CHCTEMHOT0 HAayKOBOTO BHBYE-
HHSl Ta JTOJIaTKOBUX JOCHiKeHb. SIK BiJI3Ha4ae
B.O. Konosasnoga, y pa3i BUSBICHHS 03HAK 1HC-
LIEHYBaHHs BOMBCTBAa B PO3YMOBIH cXemi CIiJ-
4OT0, SIKMI BUCYBA€E BEPCIIO MPO MOII0 37I0YHHY,
ICHY€e TapajelbHO SKOW JIBI TOMIl: OHA 3 HHX
SBJISIE COOOI0 PEajbHO MiArOTOBIEHY KapTHHY
moii, iHIIa BUHHUKAE Yy TIPOIEC] BHUSBICHHS
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iHcuienyBaHHs. [Ipu oMy ciriTuoMy HEOOX1aHO
BCTAHOBUTH, SIKa 3 HUX € CIPABKHBOIO, a KA —
XUOHOIO',

Kpim Toro, HoBe KpHMiHajJbHE Ta KPHMi-
HaJIbHE MPOIeCyalibHE 3aKOHOIAaBCTBO B YKpaiHi
B3arajii 3yMOBJIIO€ HEOOXITHICTh MEpPErsiIy Ta
JOTIOBHEHHSI HU3KM METOAMYHUX PEKOMEHAAIIIi
3 PO3CIIilyBaHHs BKa3aHOT KaTeropii 3JI04HHIB.

Jlnst BCTAaHOBJIGHHSI TiJI Yac PO3CIiayBaHHS
TaKUX 3JIOYMHIB, IO X came Bi0ylI0Ch — BOMB-
CTBO YHM CaMOT'yOCTBO, HEOOXiJHO 13 camoro
MOYaTKy PO3CHITYBaHHS MNPHUIUIATH HaJICXKHY
yBary BCIM CJIITYHMM JisiM, 30KpeMa i Tiepriodep-
TOBOMY OIVISIIY MICIS IMOJii, SIKICTh Ta CBOE€YAC-
HICTb SIKOTO BiJIrpae HeabUsIKy pojib Y BUPIIICHH1
NHUTaHb, [I0B’A3aHUX 3 IHCLIECHYBaHHSAM YOUBCTB.

Mera crarTi. MeTa BKa3aHOi cTaTTi — 3’ 5Cy-
BaTH MPOOJIEMHI MUTAHHSA, 110 CTOCYIOTHCS MPO-
BEJICHHS OTIISTy MICLS TMOJIl y MpoIeci po3cii-
JyBaHHSI YMHUCHUX YOWBCTB, 1HCIICHOBaHHX IIiJI
caMory0CcTBO, OCOOIMBOCTI MPOBENEHHS TaKOTO
OISy Ta aHami3 1HCICHYBaHHS BOWBCTBA MijI
€aMoryOCTBO 3 KPUMIHAICTUYHOI TOYKH 30DY.

Bukaa ocHOBHOro Matepiany

VY pa3i BUsIBIIEHHS TPYTa 3 03HAKaMU HACHJITb-
HUIIBKOI CMEpTi HalvacTille BiJICYTHI CyMHIBH,
II0 CMEPTh 0COOM HACTYIMIIA CaMe BijJl yOMBCTBA.
[Ipo e Bkazye xapaxTep, JOKaJi3alis, MeXaHi3M
Ta KUIbKICTh BHSBJIEHUX TUIECHUX YIIKOKCHb
Ha T Tpymna. 3a3BUyail Miclie BUSBICHHS TpyTa
Jla€ YSIBJICHHSI TIPO T€, MO TPANUIOCh, J03BOJISE
BUCYHYTH BepCii Ta CKJIACTH TOYHE TUTaHYBaHHS.
[TpoTe 30BCiM iHIIHIA BUTIAI0K, KOJIM BCTAHOBUTH,
YUM caMme CIIPUYMHEHa CMEpPTh — YOHBCTBOM,
HEI[aCHUM BHUIAJIKOM YU CaMOTyOCTBOM, IIyXKe
cxiaaHo. CKiIaaHICTh IIOJISITac HE TIIBKHU B MiHI-
MaJIbHIM KUTBKOCTI iH(OpMaLlii Ha TOYATKOBOMY
eTari po3ciiyBaHHs, a i y TOMY, 1110 CTBOPEHHS

! Konosanosa B.E. YouiicTBo: HCKyCCTBO pacciie-
noBaHus: MoHOrpadus. Xapekos : Daxkr, 2001. C. 219.
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BHJUMOCTI TIOJii HEKPUMIHAJILHOTO XapakTepy
MEPEIIKOKAE MPABUIBHOCTI MOOYIOBU BepCiii
Ta BTpaTh J0Ka30BOi iHQopmarlii, HEoOXiTHOT
JUIsL PO3KpUTTA 310uuHy. llepmr 3a Bce BTpara
Takoi iH(opmarii nosisirae B HeSIKICHOMY OIS
michst moxdii. 31e01abIIoro Takl OIVISAH MAaroTh
(bopmanbpHUil XapakTep Ta (PiKCyBaHHS 0OMEXY-
€TbCS JIMILE TOBEPXHEBUM OIVISIIOM CaMOTO
Tpyna. Hagani Takuii orisiz abo »x BTpadae CBOIO
JI0Ka30By iH(opMallito, ad0 3k He Hece ii B3araJi.

TepMiHOBICTB K€ MPOBEACHHS OIVISIAY MiCIIs
1of1i B Oy/1b-sIKOMY 3JI0UMH1 CYTTEBO BIUIMBAE HA
PO3KPUTTS IIUX 3704KHIB. HeBigkmaaHicTh Tpo-
BEJICHHS OIVISY MICIlS MOAIN MigKpiIrjieHa 1 Ha
3aKOHOJaBUOMY piBHI, amke y cyyacHoMy KIIK
VkpaiHu 1e €auHa ciifgya Jisi, ska Moxe OyTH
MpOBEJIeHa /10 BHECEHHA BijomocTed 1o €au-
HOTO PEECTPY JOCYIOBHX PO3CIIiTyBaHb, TOOTO
70 TIOYATKy JOCYJIOBOTO po3ciimyBaHHs. Taka
HEBIIKJIQIHICTh HacaMmriepes; HeoOXiaHa s
PE3yABTATUBHOCTI OTJISITY MiCIIS TTO/iT, OCKUTBKH
came BHSIBJICHI CIIITU Ta PEYOBi JOKa3H CTAHOB-
JIATh Ty MaTepianbHy 0a3y, Ha IMiICTaBi K01 CIIi1-
guii Oe3rmocepeHb0 MPOBOAWTH OCMUCIICHHS
Mofii, mo BigOysacs, BIATBOPIOE MOAYIIOBAHHS
MEXaHi3My 3JI0YMHY Ta 0COOH 3JI0YHHIIS, BU3HA-
Yae nepiii HeBiAKIaIHI CJIiT91 Ta PO3IIYKOBI Aii,
a TaKoXX BUCYBA€ TOJIOBHI BepCii Ta 3aBAaHHA IS
PO3KPUTTS 3JIOUHHY.

Tak, M.O. JlapkiH cTBepaXye, IO OIS
Miclg momil € He3aMIHHOKI CIIJIUor0 JI€l0,
OCKUIBKH CIITYUil  Oe3mocepennbo, 0e3 Ipo-
MDKHHX JIAHOK, CIIpuiiMae Ti abo iHII 00’ €KTH
B TOMY BUIJISAIL, B IKOMY iX 3actae. ToMy noka-
30Ba 1H(oOpMaIlis HaAXOIUTh 0 CJIIIYOTO 3 MiHi-
MaJIbHUMHU TIEPEKPyUCHHIMH?,

2 Jlapkin M.O. TakTHKO-KPUMIHATICTHYHI 0CO0-
JMBOCTI MPOBEIEHHS OIIAAY MicCIs MOAil miJ yac po3-
CJIiTyBaHHS 3JIOUYMHIB IPOTH JKUTTA Ta 3110POB’ S 0COOH,
110 BYMHAIOTHCSA HA IPYHTI PacoBOi, HAI[IOHAIBHOI 4H
peuniriiinoi BopoxHedui. Bichuk Axademii adeokamypu
Yxpainu. Kuis, 2010. Ne 3 (19). C. 122-128.
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HeMoxnuBO 3aMiHUTH OIVISLA Micid IOXIT
JOTUTAMU TOTEPIUIMX YU CBIJKIB, aJ[Ke MKOJHI
MOKa3W HE 3MOXYTh HaJaTH CTUIbKH 1H(DOpMa-
1ii, CKUTbKH O 3MIr OM OTpUMAaTH CIIiT4Iuii Oe3-
MOCEPETHBO i Yac MPOBEACHHSI OTIISATY, 0CO0-
JIMBO ¥ Y THX BUMAQJKaX, KOJU BiH 3aCTOCOBYBaB
KPUMIHAJICTUYHY TEXHIKY Ta BHUJIy4YaB PEYOBi
JIOKa3H.

Orsig Mictst Ol M 9ac po3CiiyBaHHS
YMHUCHUX YOHMBCTB, 1HCLIEHOBAaHUX ITiJl CaMOry0-
CTBO, BIJIPI3HSETHCS BiJl IHIIUX OIVISIIB HAcaM-
nepen cBo€ro ckiaanHicTio. Came B 111l Kareropii
CIpaB CJIiTIOMY HEOOX1THO peTeIbHIIINM 00pa-
30M TPOBOAMTH OIVISA 3 METOIH HAMCKOPIIIOro
BUSBIICHHS (PaKTy 1HCLEHYBaHHS.

IHcuenyBanHsi camory0cTBa — e OJUH 31
croco0iB mpuxoByBaHHsA BOuBCTBA. CriocoOom
BUKPUTTS I[LOTO 1HCIICHYBaHHS CIyTY€E PETEib-
HUU OIS MICIS MOl Ta Tpyma 3 TOYKU 30pY
croco0y BUMHEHHS HIOUTO caMoryocTBa’.

CnocobamMu  1HCLIGHYBaHHS  camory0-
CTBAa MPUUHATO BBAXXaTH BUAW HACWIBHULIBKOL
CMepTi, TOOTO HaHECEHHS CMEPTENbHOI TpPaBMU
OyIIb-SIKMM 3HAPSIISAM YA MEXaHI3MOM JIJIs T103-
OaBneHHs KUTTA. OCHOBHI BUAM IHCIICHYBaHHS
camoryOcTBa: uepe3 MoBilllaHHS; B/l BOTHENAb-
HOT YK BHOYXOBO1 30p0i; BiJl XOJOIHOT 30p0i un
TOCTPOTO MPEIMETA; MUISTXOM OTPYEHHSI; IIIJITXOM
YTOIUICHHS;, B/l AIHHS 3 BUCOTU Y1 BUCTPUOY-
BaHHS; BiJl CHAJICHHS; B/l Hai3/ly aBTOMOOUIS 4n
3aJII3HUYHOTO OTATA.

Hanatu BuuepmHuii nepesnik ycix MOKJIMBUX
CIoco01B 1HCIIEHYBaHHSI HEMOXKIIUBO, OCKIIBKH
BapiaHTIB, SIKI BUOMPAIOTh 3JI0YUHII, — HECKiH-
YeHHA KIJIbKICTh, 1 3 KOXKHUM POKOM BOHHU T1JIbKH
YIOCKOHATIOIOTHCS, TOMY PO3IJITHEMO TaK 3BaHi
TpaauuiiiHi Mmetoau. Hanpuknaa, yOUBCTBO, 1HC-
IIEHOBAaHE SK CaMOTr'yOCTBO 4Yepe3 IOBIIICHHS.

3 KpuMuHanucTHKa : yueOHUK st By30B / [epacu-
MoB N.®., Ipankun S1.JI., Umenko E.Il. u gp. ; nox pen.
N.®. T'epacumosa, JI.5. [Ipankuna. 2-¢ u3z., nepepad. u
nmor. Mocksa : Beicmras mxoia, 2000. C. 209.
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[oBimeHHs — 11 TaKUi BUJ MEXaHIYHOI ac]ik-
cii, KOJIM METsl Ha MU 3aTATYETHCS IMiJI Baroro
BJIACHOTO TiJIa YU MOTO YacTUH?,

[ToBimranHs 3A1ACHIOETHCS 3a3BUYAll TAKIM
YUHOM, IO MeTIS HAKJIATA€THCS Ha MU0 Ta Kpi-
MUATHCS OTHAM KIHIIEM JI0 Oy/Ib-SIKOTO TIPEeIMETa.
Po3pizusitors Garato ¢dopm meTens Ta BY3MiB:
KOB3KI, (piKCOBaHi, MOPCHKi, KOpaOeIbHi Ta 1HIII.
OCHOBHOIO 03HAKOK y pa3i MOBIMIAHHS € CJIiJ
BiJI METJII, TaK 3BaHA CTPAHTYJSIiliHA OOpO3HA.
3a ii po3TamryBaHHSIM MOXXHAa 3pOOUTH BXKE
nepur BUCHOBKU Y OyJO 1HCIICHYBaHHS, TOMY
OIVIST CITiAY BiJ METIi HEOOXITHO POOHTHU SKO-
Mora JieTajbHille, 3a3Ha4yaloud PO3TallyBaHHS
CTpaHTYJIALINHOI 00pO3HHM, ii HAIPSIMOK, BUpa-
KEHICTh, 3aMKHYTICTb, KOJIp Ta iHIII 0COOIu-
BOCTi. Y pasi MOBilIaHHS NETJs 3a3BHYail po3-
TaIIOBY€THCA TakK, IO CIIEpPely OXOIUIIE IIUI0
Ta TATHETHCA 32 ByXaMH JI0 BEPXY, A0 MOTUIIMII],
TaMm, 1€ ¥ 3HaxoauTbcs By3o0i. Lle Tak 3BaHe
TUIOBE PO3TATyBaHHs NETIi, IPOTE IIE ICHYIOThH
aTUIIOBI BUJIM PO3TAIllyBaHHS METeNb. Y TaKOMY
pa3i By3on Oyzne pO3TalllOBaHW HE TI03any,
a 300Ky uu criepeay. Tomy mijg 4ac omisiLy Tpyma
y pa3i NOBIIIAHHS CJIITYUH OBHHEH HE TUIBKH
JTOCTIIATH Ta 3a(iKCyBaTH MiCIIEPO3TAITyBaHHS
TiJa, XapakTep TPYMHUX UM Ta CAMOBILILHUX
BUJIUJICHD, @ i PETENbHO OMISHYTH METI0, Co-
TorpadyBari Ta JOKIAIHO OIUCATH B IPOTO-
koii. HeoOXimHUMH eleMeHTaMH, SIKI ITOBHHHI
OyTH 3a3HaueHl B MPOTOKOII, € MICIE KPIIUICHHS
MeTJIi, MaTrepiai, 3 sIKOr0 BOHA BUTOTOBIICHA, Ta
JOBYKWHA, 3aBKIU 3a3HAYA€THCSl HASBHICThH BY3-
JiB, iX MicIIepO3TallyBaHHs, TUI, OCOOJIHBOCTI.
Hapnani netss noBuHHa OyTH orevaraHa i mpe-
CTaBJICHA CYJOBO-MEIUYHOMY EKCHEepTy st
MOPIBHSHHS 11 CTPYKTYPH 31 CTPYKTYPOIO CTpaH-
TYJSIIAHOT O0PO3HHU.

dikcyBaHHS BCIX €JIEMEHTIB Ta BUSBICHHS
HEBIJMOBIAHOCTEHN MiJl Yac OMIALY MICIS MOAil

4 CynoBa memuuumua: Kypce Jekuiil : HaBYanbHUN

nocionuk. Kuis : Tenesa, 1977. C. 65.
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JIO3BOJISIE CBOEYACHO BCTAHOBUTH (DaKT iHCIIC-
HyBaHHs. TakuM TPUKIAIOM MOXE CIyTyBaTu
BUITQJIOK: Y CHaJbHIN KIMHATI 32 MICIIEM CBOTO
MeNIKaHHs Oyno BHUSBIEHO TPYI XKIHKH, SKa
Oyna ToBillIeHa 3a JOMOMOTOI0 XYCTKU JI0 Kap-
Kacy BJIACHOTO JIDKKA. JleTanpHUM OrIsiioM Oyiia
BCTaHOBJICHA HEBIAMOBIIHICTh CTPAHTYIIALIAHOT
OOpO3HH TMOJIOKEHHIO TpyIa Ta HaKIaJeHHSIM
MeTT, MO OApa3y JO3BOJIUIO CIIIUYOMY BHUCY-
HYTH BEpCil0 NP0 yMHCHE BOMBCTBO, IHCIE-
HOBAHE IMiJl CaMOTy0CTBO, 1[0 CKOEHE IUISIXOM
noBimanHsa. KpiMm Toro, mia 4ac AEeTaJIbHOTO
OISy TpyHa MiJ 4ac po3THHY OyJ0 BCTaHOB-
JIEHO, IO HA MIWi Tpyma Oy/iM BUSBJICHI CIIIH
BiJI MJIBI[IB Y BUIVISAI CHUHIIB Ta cajHa Pi3HOI
¢opmu. Ha monuti cuna Gyno BCTaHOBIIEHO, 10
BBEUEpl MK HMM Ta MaTip’i0 BUHHUKJIA CBapKa,
BHACIIIZIOK SIKO1 OCTaHHIM TATHYB MarTip B 1HIIY
KIMHATy 1, MOXXJIMBO, BWIIaJKOBO 3aJyIIWB i,
TArHyBIIM. Bepcis cuHa, ska Oyma moOymnoBaHa
3aXMCTOM 3 METOK) YHUKHCHHS KPHUMIiHAJIbHOI
BIAITOB1AAIBHOCTI 32 OCOOIHBO TSKKUN 37I0YMH,
OyJia TIOBHICTIO CITPOCTOBAaHA €KCIIEPTHU3aMH Ta
MOKa3aMHU CyJIOBO-MEIUYHOTO €KCIepTa, SKUn
3a3HaYMB, 0 Oyla BCTAHOBJICHA HEBIJMOBIM-
HICTh MK HAKJIQJICHHSAM IICTI1, 1i TTOJIOKCHHSIM,
MOJOXKEHHSIM TpyHa Ta BiJICYTHICTIO XapakTep-
HUX KPOBOBMJIMBIB Ha 3aJHIA TOBEPXHI IIHi,
JIe MICTUBCSI BYy30JI XyCTHHH, III0 BKa3yBajio Ha
Te, 10 BIUIMBY Ha 3a/Hii BiAPI30K mHui He OyIo,
a OTXKe, CTpaHTyJIsAIiliHa OOpo3Ha 1 TpaBMa Ui
Oyli OTpUMaHi 3a XUTTS, a METJIS HaKJIaJIeHa
MOCMEPTHO".

Kpim toro, HeoOxigHo mam’siTaty, 1o Oysa-
I0Th BWIIAJKA CIJITAHOBAHOTO 1HCIICHYBaHHS
CcaMOry0CTBa, B TOMY YHCJI1 IIJITXOM IOBIIIAHHS,
KOJIM, Ha TIEPIIUH TOIVIS, MAIOTHCS BCl O3HAKU

3BMUaiiHoro camoryoOctBa. /[l BupimeHHS

> Bupok JI[AMHTPOBCHKOTO  MICBKOTO  CyIy

Honenpkoi oOmacti Big 06.06.2017 poky cmpaBa
Ne  226/601/17. URL: https://reyestr.court.gov.ua/
Review/66917791.
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MUTaHHS, 94 OyJI0 B IIbOMY pa3i camMoryoCcTBO
yi BOMBCTBO, 3aBXKIM Tpeba MaTH Ha yBasi, 10
MOBICUTH O€3 OTIOPY Maiike HEMOXKINBO. BUHST-
KOM € Jiuiie i3ugHo ciiabKi 0coOu, JiTH, 0cO0H,
K1 TIepeOyBalOTh Y TSKKOMY aJKOTOIBHOMY Y
HAapKOTUYHOMY CIT'SIHIHHI, @ TaKOX Ti, sIKI HaB-
MHUCHO BBEJICHI B O€3MOpagHuil CcTaH. 3alie’HO
BiJl TOTO, 3a SIKMX OOCTaBHUH BiIOymoCs iHCIIE-
HYBaHHs, Ha TMOBIIIAHOMY MOXYTb OyTH CIIIH
00pOoTHOM, OTIOPY UM iHIINI 03HAKK HacHLIs. Taki
CIIJIN MOXYTh OyTH BiJ TpyOOro yTpHUMYyBaHHS
TiJa B HEOOX1IHOMY MOJIOKEHHI: 11€ 1 KPOBOBHU-
JIMBY HA T1M1 BiJl 3l1aBJICHHS NANBISIMU PYK, CIHII
Ha pyKax Ta HOTax, MOJPANUHU Ha PI3HUX YaCTH-
Hax Tina. [Ipore He 3aBXau BUSBJICHI TUIECHI
YIIKO/DKEHHS Ha Tidl JKEPTBU TOBOPATH IO
iHCLIeHyBaHHs camoryoctBa. [li ymkomkeHHs
MOXYTB OyTH HAaCIIiKOM TOTO, 1110 PaHIIIEe Camo-
ryoenpb yxe poOuB cipoOU MOKIHYHUTHU 3 KUTTIM
IHIIMM CITIOCOOOM.

Takox HEe BUKIIFOYAETHCS MOKITUBICTD TTOBI-
maHHs (QI3UYHO MIIHOI Ta 3I0pOBOI JIIOAMHU
Maiike 6e3 oropy, ajie B TakoMy pasi Tpeda Matu
Ha yBa3i, M0 3JIOYUHIIB MOIJIO OyTH JEKiJbKa,
K1 (pi3MUHO 3arapToBaHi Ta 3HAYHO MEepeBepIIy-
I0Th IOTEPIIOTO Y CHJIL.

Crnig Takox He 3a0yBaTH, IO OTJISA MiCIS
MoJIii MOBUHEH 0a3yBaTHCS HA OCHOBHUX IMPHH-
uunax. Tak, y BITYM3HSHIA KpUMIHATICTHULI
NPUHIUIIAMA OIVISTy MICISL TOJIl BBaXKaroTb:
1) cBO€vacHICTh (HEBIIKJIAIHICTD); 2) 00’ €KTHB-
HICTb 1 IOBHOTY; 3) aKTUBHICTh; 4) METOJJUYHICTh
(TMIaHOMIpHICTB, TOCHIOBHICTB); 5) 3acTocy-
BaHHs HAyKOBO-TEXHIYHHMX 3aco0iB; 0) eauHE
KEpPiBHUIITBO®.

Tak, mig yac TPOBENECHHS OIVIANY MiCIS
modii mixg  yac

pO3CIiTyBaHHS  yMHUCHUX

yOMBCTB, 1HCIEHOBaHHUX IiJl CaMOr'yOCTBO 4M

¢ Kpuminamicruka : migpyunuk / B.YO. Illeniteko,
B.O. Konosanosa, B.A. Xypasenb Ta iH. ; 3a pen.
B.IO. Ulenitbka. 5-te BuA., mnepepoOi. Ta IOMOBH.
Kuis : In FOpe, 2016. C. 277-278.
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HEIIACHWIA BUMAJO0K, HEOOXiZHO KepyBaTHCH
OCHOBHHMMH TPHUHIUIAMH JISI OTJISIAY MiCIs
nojii, aJyke AYMKH BUEHHMX HpPO BHU3HAYCHHS
OCHOBHHMX 3acaJ BKa3aHUX MPUHIUMIB 30i-
raloTecs. Ane Tpeba BiJ3HAUUTH, L0, OKPIM
OCHOBHMX NPHUHIUIIB, €PEKTHUBHICTb TAKOIO
OTIIAly CTAHOBUTH: JIOCBIAYEHICTH CJIIYOTO,
AKUWA TPOBOAMTH OTNISA Miclsl MOJii; 3aKOH-
HICTh MPOBENEHOI Cia4uoi mii Ha MiJACTaBl Ta
BIIMOBIAHO 70 HOPM KPUMIHAJIBHO-TIPOIIE-
CyaJIbHOTO 3aKOHOAABCTBA Ta BIiJMOBIAHICTh
KPUMIHAJICTUYHUM TIpaBUJaM MOBOJKEHHS
3 PpEYOBMMH JIOKa3aMH. 3yNUHSIOUUCH Ha
IOCBIMYEHOCTI CIIAYOro, HEOOXigHO 3a3Ha-
YUTH, 1[0 K FOJ0BHA 0c00a BKa3aHOI CI1A4Y01
nii BiH nmoTpeOye BUCOKOTO piBHS KBasidikamii
Ta 00I3HAHOCTI I[OXO0 OCOOJMBOCTEN TaKOTO
Croco0y BUYMHEHHS Ta NPUXOBYBaHHS 3J10-
yuHy. [IpoTe BUBYEHHSM KpHMiHAIbHHUX MPO-
Ba/DKCHb 3a3HAYEHO1 KaTeropii BCTaHOBIICHO,
[0 CJITYUMH JIOMYCKAETHCS O€3J1iY TOMHIIOK,
0CcOONMBO MiJ Yac MPOBEJCHHS OMNIALY MicLs
nmoxaii. Taki MOMUIKH 3a3BUYail TPU3BOASTH
JI0 TOTO, IO 3JIOYMHU 3IHINAKTHCI HEPO3-
kputuMmu. Bee 1ie BinOyBaeTbes yepes Te, 110
JI0 TIPOBEJCHHS TaKWX OMISJAIB 371e01IBIIOTO
3aJTy4alOThCsl MOJOJI CIEIialiCTH, CIIiaui, sIKi
MarTh CTaXX pOOOTH IO TPhOX pokiB. HuHI Ha
3aKOHOAABYOMY PIBHI BIACYTHSI HOpMa, sika O
3000B’s3yBana 3a (akTaMu CaMmoryOCTB Mpo-
BOAMUTH OIVISIAM MicCI MOAIl TIJIBKU HOCBiade-
HUMHU CIITYMMH, CTaX pOOOTHU SIKMX Ha MOCai
CTaHOBHUTH HE MEHIIE TPHhOX POKiB. Bka3zaHe,
HACIpaB/li, YCKJIAIHIOE BECh MpPOIEC MpPOBe-
JICHHS OTJISY, IKU Ma€ TeBHI 0COOIMUBOCTI.
EdextuBHUM HE0OOXiHO BU3HABAaTH TaKUi
oIS, SIKUM OyJia JOCSTHYTa 3alljlaHOBaHa ILIb
Ta BUKOHAHI 3aBJIaHHS, SIKi CTaBHB TEepe COO00I0
ciiguuif, T006T0 m00yTa Ta iH(pOpMalid, sKa
CTaHe OCHOBHOIO JJIsl BUCYBaHHS BEpCiid, HE0O-
XITHUX JUIs OpraHi3ailii TOIIyKy 3JI0YHHIIIB,
BCTAHOBIICHHS CBIJIKIB Ta PEYOBHUX JOKA3iB.
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3 NPUHIMUIIB MPOBEICHHS OISy BUXO-
JSTh 1 TONIOBHI 3aBIaHHS MPOBEICHHS OIJISIY
micus moii. [oJTOBHUMHA 3aBIaHHAMU € BUBYE-
HHsI 0OCTaHOBKHM MicCIIsS TIOAIT Ta TMOIIYK CIIiJiB
13 3aCTOCYBaHHSIM KPHUMIHAJIICTUYHUX HAYKO-
BO-TE€XHIYHUX 3ac00iB. BuBUeHHsS 00CTaHOBKHU
MicIIs TOAI1 y MpOoIeci po3CIiilyBaHHs BOUBCTB,
IHCIIEHOBaHUX IiJI CaMOTyOCTBO YW HeIllac-
HUM BUIMAMOK, Bifirpae HeaOusky posib. Came
IEeTaIbHUA OIIAa OOCTAaHOBKM Ha MICI, BII-
TBOPEHHS 3a JOTIOMOTOK MpOodeciiiHOro BiI0-
OpakeHHSI MEXaHI3My 3JI04YHMHY 1 € BIANOBIJIIO
Ha MHUTaHHS: 10 BiAOYIOCS HA MICI — 3J0YHH,
HEeIIaCHUI BUIAOK YU camoryoctBo. Tparuis-
IOTbCST BUIIAJKH, KOJHM, HA TEPIIANA TOTJISI,
00CTaHOBKa JIOCUTh 3pO3yMijia 1 HE BUHHKAE
HISKUX MUTaHb. TaKuM MPHUKIaI0M MOXKE CIYTY-
BaTH BUMAJOK: 32 MICIIEM MEIIKaHHS Y CBOEMY
OyAMHKY y BaHHI{ KiMHaTi OyJo 3HalAEHO TpyM
30-piunoi xiHku. OmIsiioM OyJI0 BCTaHOBJICHO,
mo JaBepi B OyIMHOK Oylu 3a4WHEHI 3cepe-
JUHY, Ha TiAJI031 IO KiMHATax Oynau po3KHaHi
MIryJKd, a B MpUMINIEHHI OyB CYTTE€BHH 0e3-
naa. Crmigauii oapasy K BHUCYHYB BepcCito, IO
KIHKa TIOKIHYMIIA JKUTTS CamMoryOCTBOM IILIS-
XOM OTpY€HHs TMiryiakamu. IIpore aeranibHUM
OTIISAIOM MicIsl moAii OyJI0 BCTaHOBJIEHO, IO
B OyAMHKY, OKpIM 3amepTux ABepeit, Oyno Bia-
KpUTUM BIKHO, a MITYJIKH, Kl Oylu po3KHIaHI
[0 KiMHATaX, € 3BHYAaHMUMHU BiTaMiHAMH, SKi
HaBPSJT YA MOXYTh y TaKiil KUIBKOCTI IPUBE3TH
710 OTPY€EHHS, a TUM naue A0 cMepti. Kpim toro,
MPOBEJIEHUM OIISOM Tpymna OyJlIO BCTaHOB-
JIEHO, 10 Y TOTEPIIIOl Ha CIIM30BIi 00OJIOHII
ry0 MaroThCsl caJiHa Ta CHUHLI BiJ MPUTUCKAHHSA
ry0 n0 3y0iB, B MOPOXKHUHI poTa Oyau KpPOBO-
BUJIMBHU, 1110 OApa3y K BIIKHUIAJIO BEPCiIO0 MPO
CaMOTyOCTBO IUIIXOM OTPYEHHS, & HIITOCS TTPO
BOMBCTBO, sike OyJ0 I1HCIIEHOBaHE IIiJi CaMo-
ry0cTBo. 3rofoM BKazaHe Oysao MiATBEpIKECHE
BHCHOBKOM

CYIOBO-MEIUYHOI  EKCIIEPTHU3H.

Hes3paxaroun Ha I[OCJ'IiI[)KCHHH IIUTaHb OINIANY
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MICISl TIOMIA Y KPUMIHATICTHUIl, B TOMY YHCII
1o BOMBCTBAX, CJIT4i HEPIAKO MPUITYCKAIOTHCS
MOMMJIOK, SIKi MOTIM AyXe Ba)XKKO BHUIIPABUTH,
a JICSIKI BUIPABUTH BXKE HEMOXKIIHBO.

Tak, B.O. KonosaiioBa 3a3Hauae, 110 HEJIO-
JiKaMu, SKi HajleXaTh J0 MPOBEICHHS OIIALY
MicLs noii, €:

— OIS/ MiCLIS TTOZIIT IPOBOAUTRCS HE IOCUTD
YBa)KHO, BHACJIIJIOK YOTO € BTpaTa 3HAYHOI KiJlb-
KOCTI CJII/IB Ta 1HIIOI peuoBoi 1H(opmallii;

— B omsiAl micus monii He O6epyTh ydacTh
CIIEMIaNIICTH, 30KpeMa, CYIOBO-MEIWYHI EKC-
nepTu, CyaoBi OajicTH, cyaoBl Olojoru, siki O
JIOIIOMOIIM BUSBUTH OOCTaBMHMU, BaXKIIMBI IS
pO3CIiyBaHHs BOMBCTB;

— HE TIPOBOIATHCS EKCIIpPEeCc-aHaII3U OKpe-
MHX CIIIB;

— HE BHSBISIIOTHCS Ta 3aJIMIIAIOTHCS 0e3
YBard CJIiJIM HAKJIQICHHS Ta MIKpOCTiIH K (hak-
TOPH, L0 BKa3yIOTh HAa MPUCYTHICTh BOMBII Ha
MiCIIl MOAIT Ta Taki, MO CHPHUSIIOTh OTPUMAHHIO
nesikoi iH(opMariii mpo HHOTO;

— HE BUJIyYalOThCS HEIOMAJIKH CUTapeT, 110
BUSIBJICHI Ha MICIIl TO/ii, 3 METOI TPOBEICHHS
TCeHETUYHOI eKCHEPTU3HM CIIMHHU MJIT BCTAHOB-
JeHHs 0coOW 3JI0YMHIIL, a TaKOXK HJs TPOBe-
JICHHS TPACOJIOTIYHOT EKCIIePTH3W IO CIIiJax
3y0iB (CIiax IPUKYCY);

— He 3aBXK/IM BXKMBAIOTHCS 3aXOH JIJIsl Opra-
Hizalii mepeciigyBaHHS IO TapsA4yux Clijax,
TOOTO TMOKBAPTHPHI, MOJBOPOBI 00XOMW IS
BCTAHOBJICHHS JaHUX PO 0co0y BOMBIII; ITi]T Yac
ONHUTYBaHHS TPOMAJITH HE JIOCUTHh yBard IpH-
TUTSIETBCS IAHUM TIPO MPUKMETH 30BHIITHOCTI
3JIOYMHIIS B IUJISX CTBOPEHHS (poTropodoTa ajis
pO3IIYKY Ta Mpe IBJICHHS JJI BIII3HAHHS;

— HEIOCTaTHhO BHUKOPUCTOBYIOTHCS HAYKO-
BO-TEXHIUHI 3aco0M, 30KpeMa 3acobm (ikcarrii
MICIIs TO/TiT (He MPOBOISITHCS BC1 PEKOMEHI0BaH1
KPUMIHAJTICTUYHOIO TEXHIKOIO BUJIM (POTO3HOMKH
Ha MiCIIl To/Iii, B TOMY YHCIII OPIEHTYIOYA, OTJIS-
JIOBa, BY3JI0Ba 3MOMKH, SIKi JO3BOJSIOTH JINTH

43



Karpova Anna

MIPUITYIIEHHS TIPO MEXaHi3M Ta iHII 00CTaBUHU
MOIIH 37109KHY );’

3aJIe’kHO BiJ TOTO, IKHI BUITAJIOK Ma€ MiCIIE,
MiJ] 9ac oMLy Micis monii OyayTh 3HaiijieHi
pi3HI O3HAKMU, HEOOXIAHI IS MMiATBEPIKCHHS
abo crpocTyBaHHS Bepcii mpo BOMBCTBO. [ 010B-
HUMHU 3aBIAHHSMU OYyIb-SIKOTO OTJISAY MiCIs
nomii € BHBYEHHS OOCTAHOBKM MicCL ITOAIl,
TMOIIYK CIIIIB Ta (pikcallis BUSBIECHOT iHPopMa-
1ii. AJie 3aJ1€KHO BiJl CHOCOOY CKOEHHS 3I0UUHY
HeoOXiTHO 0COONMUBY yBary mpUIUISTH ¥ 101aT-
KOBUM 00’ektaM. Tak, y pa3i BUSBICHHS Tpyna
3 O3HAaKaMH TOBIIIaHHS HEaOWsAKYy pOJIb Bifi-
rpae IOCTIIKEHHsSI CTPAHTYJSALIMHOI OOpO3HH,
MOTY3KH, HETJl Ta MaTepiaily 3ammopry. Sk
3a3nHaqae H.I. Kinmmenko, morpiOHO 3BepraTtu
yBary Ha crocio i Miciie KpiruieHHsI e TJIi, CJIiIn
MOTEPTOCTEH, SIKi MOXKYTh BKa3yBaTH Ha Te, IO
TPYI MiATATYBaBCs CTOPOHHBOIO 0C000I0®.

Oxpim TOrO, IeTaTbHUH OIS TPyIa IIe Ha
MicCIIi TIOfIIT 1a€ 3MOTYy BUSBUTH YaCTOYKH peUei
9H TPEIMETIB, SKUMHU OyJI0 3aKPUTO HIC YU POT,
10 J1a€ MiJCTaBU Ha BUCYHEHHS Bepcii, 10 Bij-
OyJ10Ch YAyLICHHS IIJISIXOM 3aKPUTTS AUXATbHUX
HUISX1B CTOPOHHIMH MPEIMETaMHU.

Bapro BigzHauuTH, 110 HEAOHSKY pOJIb
B omyIsial Micts momii 3a (paktamu camoryOcTBa
BiZirpae orsig Tpyna. OcoONMBOCTAMU TaKTUKH
OISy TPyTa Ha MICIi HOTO BUSIBJICHHS € JOTPH-
MaHHs MeBHUX BHUMOT. [lepir 3a Bce, e 3a0e3-
MEYCHHsI HEPYXOMOCTI caMoro Tpyma. besmnoce-
PEAHBO 10 CaMOTro OMISALY Tpyla HiXTO, OKPIM
CJIITYOTO Ta CYAOBO-MEIUYHOTO EKCIIepTa, He
JIOMYCKAEThCSI.  3a0OPOHSIETHCS  MEePECyBaHHS
Tpyma A0 TOYaTrKy orisany i (iKCyBaHHS HOTO

7 KonoBanoBa B.E. YouiicTBo: HMCKyCCTBO pac-
CJIeIoBaHUs : MOHOTpadus. 2-¢ U3f., JOM. U mepepad.
XappkoB : M3n. CIIA ®JI H.H. Bamuspuyk, 2006.
C. 294-295.

8 Ormsin micus momil pH PO3CIiAyBaHHI OKpe-
MUX BHIIB 3JI0YHHIB : HAYKOBO-IIPAKTHYHHIA TOCIOHUK /

3a pen. H.I. Kinumenko. KuiB : FOpinkom Inarep, 2005.
216 c. C. 24.
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Micre3HaxomkeHHs. OmisiT Tpyma BapTo IPOBO-
JUTH JIeTaJIbHO, HEKBAILIMBO Ta MPHUALISATH yBary
BCIM jaetaisiM Ha Micmi. [lig gac omsamy Tpyma
HEOOX1/THO YITKO 3a3Ha4aTé MOTO PO3TaIIyBaHHS
Ta (piKCyBaTH HOro B MPOTOKOJI BIAMOBIAHO J10
HalOMKIMX HepyXxoMux 00’ekTiB. OcoOauBy
yBary MNPUAUIATH MMI03PUIMM TUIIMaM Ta Cli-
JaM Ta 3a3HayaTH Mpo 1€ B MPOTOKOMI CIiauoi
nii. BokuBaTH 3aX01M 0 CKOPIIIOTO Ta IIJTICHOTO
JIOCTABIICHHS TpyIa JJIsl IPOBEICHHS PO3THHY.

HemoxnuBo ysaButu cobi oriis Micis moaii
3a (pakTOM BUSIBICHHS Tpyna 0e3 HaJexXHO1 (iK-
canii o6craHoBku Ha Mmicti noaii. [Ipote Hare-
nep 31e0UTbIIOr0 HEe TMPOBOAUTHCS (IKCYBaHHS
BKa3aHOi monii abo » il mpoBeJeHHS HOCUTH
dopmanbHUl XapakTep Ta OOMEKY€EThCS JIUIIE
Ha 3arajJbHOMY (POTO BUsIBIEHOrO Tpyna. PoTo3-
HIMKH Yy KPUMIHIBHHUX MTPOBAHKCHHSIX HHU3BKOI
SKOCTI, CKJIQJICH] 3 MOPYIIEHHSM BUMOT, HECYTh
y co0i He3HauHy iH(opmMariro. [lmaH-cxemam
B3araji He MPUAUISETHCS HAJICKHOT yBaru 3 00Ky
cimigyoro. BUBYEHHSM KpUMIHAIBHHUX TPOBa-
JOKEHB 3a (hakTaMu caMoryOcTB Oys10 BUSBIICHO,
10 MaibKe MO BCiX KPUMIHAIBHUX MPOBAKEH-
HSIX B1JICYTHI TUTaH-CXEMU OTJISITY MiCIIsl TOMIT SIK
JIOIATOK JI0 BKa3aHOI ciriauol ail.

Huni 11e € cyTTeBUM HEIONIKOM, a/pKe 3a
JOTIOMOTOI0  HalleHOi (ikcalii Ta 3acTocy-
BaHHS HAyKOBO-TEXHIUYHUX 3ac001B, TaKUX SK
($OTO3HIMKH, TTAH-CXEMH, BiICO3HOMKH, MOXKHA
peanbHO YSABUTH OOl MICIE 37I0UHHY.

BucnoBknu

[TincymoByroun Ta y3araibHIOIOUH, HEOO-
X1JTHO 3a3HAYMTH, 110 1HCIICHYBAaHHS YMHCHHX
yOuBCTB miJ caMoryocTBa € OJHUM i3 Halpo-
3yMHIIIUX CIOCOOIB MPUXOBYBAHHS 3JI0YMHY.
3anopyKor yCHixXy ITi/1 4ac MPOBEICHHS OTIISITY
MiCIIS MO/ 1O il KaTeropii 3J0YHHIB € caMe
npodeciiiHuil miaxig Ta KOMOETEHTHICTh CIiA-
goro. Moro kpamidpikariis, NpakTHUHMH CcTax
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poOOTH, BIPaBHICTH 3 PO3KPUTTS 3JOYHHIB
MPOTU JKUTTA OCOOM, B TOMY YHUCII YMHUCHHUX
yOWBCTB, IIBUAKICTh, OIEPATUBHICTh, BMIJE
3aCTOCYBaHHS HAyKOBO-TEXHIYHHMX 3aCO0iB IS
MPaBUJIHLHOTO BUSIBICHHS, BUITyYE€HHS Ta JOCIi-
JDKEHHST PEYOBHX JIOKA3iB, peTeIbHE BiAMpaIlto-
BaHHS BepCid Ta MJIaHyBaHHS — II€ TapaHTis Ta
HEOJIMIHHAa yMOBa YCIIIIHOTO PO3CHiAyBaHHSA
KPUMIiHAJILHUX MMPOBA/KEHb BKA3aHOI KaTeTopii.
VY crarti BUIJIEHI OCHOBHI CIIOCOOU 1HCIEHY-
BaHHS caMOry0OcTBa, HaBe[CHI MPUKIAIU 1HC-
IIEHyBaHb Ta TOMMIIKH, SKHX IPHUITYCKAIOThCS
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CITI/T4l T 9ac MPOBEICHHS OTVISITY MICIS MO,
AHamiTidHa poOOTa CIAYOrO HA MICII YMOX-
JUBIIIOE€ BIATBOPEHHS OOCTAaBUH, IO CTaJUCA
HACTpaB/i, J0MOMara€ BHCYHYTH Bepcii mpo
CTBOPEHHS BHIMMOCTI caMory0CTBa, Mo CJIiIH,
sIK1 OyJTW 3aJTUIIICHI 3JIOYMHIISIME, O3HAKU CaMUX
3JI0YMHIB 1 HaBITh MOAII, AKi MepeayBaIn 1HCLe-
HyBaHHIO. KpiM TOro, BCTaHOBJIEHHS CIIpaBXK-
HBOT KapTUHU, IO BiJOyBaIach Ha MiCIli, BUCY-
BaHHs MPaBUJILHUX BEPCii MOAil Ta HAJIEKHUM
YUHOM BUJIyY€HI PEUOBI JI0KA3MW 1 € 3aBAaHHSIM
OTJISITYy MICIIS TIOAII.
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Vertical agreements is the most dynamic institution of antitrust law. Both in countries with
a century-long history of antitrust law and in countries where antitrust law is at its initial stage
of development, the approaches to the conditions that make vertical agreements anticompetitive
and to vertical restraints that make them lawful are still being established. This establishment
and further development of legal regulation of vertical agreements and vertical restrains is of the
special interest of investigation in the context of Eastern European countries. For a long period
these countries stayed politically and economically isolated, having their specific legal norms that
regulated administrative-command system. This system foresaw neither presence of competitive
relations nor any kind of economic freedom at the market but concentrated on centralization of
economic planning and rigid distribution of goods, while all production was owned by the state.
As consequence the raise of competition law started to be after the collapse of the Soviet Union
when countries proclaimed their independence and opened their borders to foreign investments.
However even after 30 years of independence, a number of the post-Soviet countries still have
gaps in competition regulation and, especially, concerning vertical agreements and vertical
restraints. It’s of the scientific interest to analyze the influence of the world models of competition
regulation on the competition law of the post-Soviet countries and finally make conclusion that
such influence directly relates to political, economic and cultural dependence of the post-Soviet
countries on the countries that established corresponding competition model.

The purpose of the article is to study the influence of American and European model of
competition regulation on the formation of competition policy of the post-Soviet countries, such
as Ukraine, Russia, Georgia and Kazakhstan.

Introduction

The basis for the construction of national and
regional competition law, as well as the expan-
sion of the approaches of competition authorities
in resolving cases lies within the macroeconomic
factor and scientific researches. In the US and
EU countries detailed studies of vertical agree-
ments and restrains were conducted that allow
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the legislator to quickly adapt regulations in the
event of new business transactions, e.g. vertical
restrains imposed on online sales. However, in
the post-Soviet countries researches on vertical
agreements and restrains almost non-existent.
This can be explained by social-economic trans-
formations that happened in countries after col-
lapse of the Soviet Union. While the US and EU
countries concentrated on the improvement of
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legislations and make them favorable for busi-
ness, the post-Soviet countries faced ruined polit-
ical system, crash of economy and legislation
elaborated to support administrative-command
system that concentrated on the rigid central-
ization of economic planning and state owner-
ship, with absence of economic freedom and any
kind of competition. In that situation, the first
need was to examine and set the basic elements
of competition regulations. Nowadays with the
growth of new models of business activities, in
particular, influenced by foreign investments,
require deep research of legal background. This
provokes state authorities to change their views
on legitimacy of the deeds, set new frames of
work for business entities, making states more
attractive for foreign investments.

Results and discussion

Many scientists conducted researches in the
field of competition, including vertical agree-
ments. Among them are William E. Kovacic,
Turner Jonathan D.C., Paul L. Joskow, Richard
Schmalensee, Sandra Marco Colino, Frank-
lin D. Jones, Laurent Warlouzet, Hugh Col-
lins, Roger J. Van den Bergh, Eleanor M. Fox
and others. Ukrainian scientists who dedicated
their researches to competition are O. Bakalin-
ska, M. Laykova, V. Malolitneva, T. Shydka,
K. Smirnova, A. Vasiliev, N. Korchak, A. Seliva-
nova, N. Saniahmetova, M. Kovtun.

As Franklin D. Jones correctly notes that
in order to understand the legal rules governing
modern competition, we must not only look to
two sources of legal information, the common
law evolved by the courts and the statutory law
as interpreted by them, but also to the economic
conditions which gave them birth!.

' Franklin D. Jones. Historical development of
the law of business competition. Yale Law Journal.
Vol. XXXV. June, 1926. No. 8. pp. 905-938.
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The development of legislation directly
depends on the political, legal, economic and
social situation in the country. An example of the
influence of these factors on legal sphere is the
creation and development of competition law.
Changing political regimes, the pace of macro-
economic processes and the intensity of compe-
tition in the market over the past 50 years have
become key to the formation and rapid devel-
opment of competition law around the world.
According to the Organization for Economic
Community and Development, in 1970 only 12
jurisdictions had competition law, with only 7
of them having existing competition authorities,
and today more than 125 jurisdictions have com-
petition law, most of which have existing compe-
tition authorities®.

Given the political, legal and social con-
ditions of origin, there are two models of
competitive regulation: American and Euro-
pean. The American model aims to protect
and strengthen competition by creating obsta-
cles to the emergence and use of monopoly
power?, while the European model aims not to
fight monopolies, but the abuse of dominant
position and unfair competition, which are the
main areas of competition policy of the Euro-
pean Union®.

Eleanor M. Fox states that the US and EC
competition systems have common objectives
and seek to protect competitors’ access to mar-
kets, free flow of goods and advance the interests

2 OECD (2020), OECD Competition Trends 2020.
P. 3 URL: http://www.oecd.org/competition/oecd-com-
petition-trends.htm.

3 Kovtun, M.S. American model of antimonop-
oly regulation: features of formation and develop-
ment. Comparative and analytical law. Ne 4. 2017.
pp. 164-166.

* Shvydka, T. The history of establishment and
formation of competition legislation (foreign experi-
ence). Entrepreneurship, Economy and Law. Ne 1/2019.
pp. 50-54.
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of consumers’. Meanwhile Anu Bradford, Adam
Chilton et al consider that EU’s competition laws
have been more widely emulated than the US’s
competition laws®.

As Anu Bradford, Adam Chilton et al under-
line that the EU and the US want the rest of the
world to follow their respective regulatory mod-
els. Both jurisdictions have actively promoted
their competition laws as “best practices” abroad,
urging developed and developing countries alike
to adopt domestic competition laws and build
institutions to enforce them’. William E. Kovacic
shares such position and states that a major deter-
mination of success for formerly communist and
socialist countries will be the willingness of for-
eign governments, which encouraged the adop-
tion of antimonopoly laws as part of economic
liberalization, to provide continued support for
law drafting and implementation, since with-
drawing technical assistance means that many
transition economy competition policy experi-
ments will fail®.

The American model is the most formalized
and rigid system of antitrust regulation that has
existed for over 120 years®. Thus, the first anti-
trust act was the Sherman Act (1890)', which
declared illegal any conspiracy, agreement,

5> Eleanor M. Fox. US and EU Competition Law :
A Comparison. 1999. URL: https://www.piie.com/pub-
lications/chapters_preview/56/10ie1664.pdf p. 339.

¢ Bradford, A., Chilton, A. S., Lios, K., Weaver, A.
(2019) The Global Dominance of European Competi-
tion Law Over American Antitrust Law. Journal of
Empirical Legal Studies. VOL. 16. P. 731, 2019. P. 1.

7 The same. P. 3

8 Kovacic, William E. The Competition Policy
Entrepreneur and Law Reform in Formerly Communist
and Socialist Countries. American University Interna-
tional Law Review, 1996, 11, no. 3. P. 474.

? Laykova, M. dAntimonopoly activity in Ukraine:
problems of organization and legal regulation. Kharkiv:
Factor. P. 73.

10 Sherman Antitrust Act (1890). URL: https:/
www.justice.gov/atr/file/761131/download.
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association to restrict or monopolize trade. The
other two fundamental antitrust laws were the
Clayton Act (1914)"" and the Federal Trade
Commission Act (1914)'?. Clayton Act filled
in the gaps of the Sherman Act and expanded
the list of practices that were prohibited, such
as price fixing, exclusive distribution, and other
noncompetitive practices. In turn, the law on the
Federal Trade Commission defined the status of
the regulatory body and methods of stopping
unfair competition.

The European model does not have as deep
roots as the American one. It begins with the
adoption of the Treaty of Rome in 1957, which
set out the basic provisions for cooperation
within the European Economic Community.
Until that time, competition law has existed
at the national level in only a few European
countries.

It should be mentioned that the German leg-
islation had a special impact on the foundation
of European competition law. Before the World
War II, Germany was the epicenter of the cartel
movement. In 1905, there were 385 cartels on
its territory, which included more than 12 thou-
sand enterprises, and by 1910 the number of
agreements in the country had grown to 700",
Prior to the World War I, there was a perception
in Germany that organized markets, cartels,
and deals were natural and progressive events
that diverted the economy and society from the
chaos and disorders, related to of competition

' Clayton Act (1914). URL: http://uscode.house.
gov/view.xhtml?req=granuleid%3AUSC-prelim-ti-
tle15-section12&edition=prelim.

12 Federal Trade Commission Act. URL:
http://uscode.house.gov/view.xhtml?req=granu-
leid%3 AUSC-prelim-titlel 5-chapter2-subchap-
terl &edition=prelim.

13 Schroter Harm. Cartelization and Decarteliza-
tion in Europe, 1870-1995: Rise and Decline of an Eco-
nomic Institution. The Journal of European Economic
History, 1996, Vol. 25, pp. 129-153.
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and price wars'*. However, already after the
World War I, the German population was dis-
satisfied with the abuse of cartels, as they were
used by participating companies to pass on the
cost of inflation to retailers and customers. Pub-
lic discontent resulted in the transfer of the right
to organize and control cartels to the Ministry
of Economy. Liberal values of freedom of com-
petition are replaced by neoliberal views. Fol-
lowers of neoliberalism focused on combining
economic freedom and non-interference of the
state in the economy with the principles of social
justice, without limiting the role of the state as
a guardian of market relations, determining its
right of the organizer of public life's. The Ger-
man school of neoliberalism is represented by
Walter Auken, who formed his own school — the
Freiburg School. W. Aiken’s ideas and follow-
ers were also called “ordoliberalism”, which
comes from the name of the almanac “ORDO”,
which since 1948 was published by the scientist
together with Franz Bohm. Ordoliberals believe
that perfect and fair competition will be formed
only if the economic process is provided with
a stable framework and economic order based
on the relevant principles'®. “A positive policy
is needed to shape the economic constitution,
aimed at giving impetus to the development
of such a market form as perfect competition”
(Eucken 1952/2004: 254).

4 Quack, S., Djelic, M-L. Chapter Adaptation,
recombination and Reinforcement: the Story of Anti-
trust and Competition Law in Germany and Europe
(W. Streeck, K. Thelen, Eds.) in Beyond Continuity.
Institutional Change in Advanced Political Economies
(pp. 10-1 — 10-35). Oxford University Press, 2005.

15 Smirnova, K.V. The origin and evolution of the
competition law in Europe (legal theoretical analy-
sis). Vestnik RUDN, series Legal sciences. Ne 2, 2014.
pp. 206-213.

' Goldshmidt, N. Chapter Fraiburg Representa-
tives Scientific School in (K. Crawford, S. Nevskiy,
E. Romanova, Eds) Social market economy — founders
and classics (pp. 39-78). 2017, Moscow: Ves mir.
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Ordoliberalism became the basis for the
creation of the German social market econ-
omy after the World War II. The principles and
views of the Ordoliberals were well suited to the
American program developed for post-war Ger-
many. A widely shared conviction that cartels
had played an important role in build up of Nazi
power led Western allied forces to introduce
decartelization laws in 1947. These laws grew
out of the long standing American antitrust tra-
ditions and prohibited cartels, mills, syndicates
or trusts (Damm 1958)"7.

Despite the many post-war US competition
strategies in some European countries, the first
important lever to create European competition
law was the agreement on the European Coal and
Steel Community. The Treaty of Paris, signed
on 18 April 1951 by France, Germany and the
Benelux countries, aimed not only at merging
German and French coal and steel production
and establishing joint control over it, but also at
reconciling France and Germany by establishing
economic dependence, which should lead to the
prevention of war in the future, in addition, the
agreement would weaken Europe’s dependence
on the United States. Cl. 65 foresees the prohibi-
tion of restrictive practices or agreements, in par-
ticular those “aimed at: a) setting or determining
prices; b) restriction or control over production,
technical progress or investment; c) the distribu-
tion of the market, types of products, consumers
or sources of sales”.

However, the real development of compe-
tition policy in Europe began with the signing
of the Treaty of Rome in 1957, which provided
the basic provisions for cooperation within the

17 Quack, S., Djelic, M-L. (2005). Chapter Adap-
tation, recombination and Reinforcement: the Story of
Antitrust and Competition Law in Germany and Europe
(W. Streeck, K. Thelen, Eds.) in Beyond Continuity.
Institutional Change in Advanced Political Economies
(pp- 10-1 — 10-35). Oxford University Press.
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European Economic Community. It was the
provisions of the Treaty of Rome that replaced
the formal regulation of competition with prac-
tical legislation, thus creating an effective com-
petitive legal system. Of course, throughout all
time and to this day, the competitive environ-
ment in Europe has been subject to change,
influenced by globalization, innovation and
technological development, financial and eco-
nomic fluctuations and policy decisions. All
these factors contributed to the emergence of
new requirements for general European com-
petition policy.

Despite the differences between the Amer-
ican and European models, they have common
goals, which are to protect the rights and inter-
ests of consumers, protect fair competition,
free access of sellers and consumers to the
market of goods and services. In addition, the
US and the EU are actively promoting their
competition laws as “best practices” among
other countries, especially those where there
is no or insufficiently developed competition
law. The tools for promoting each model can
be specialized organizations — competition
regulators, trade agreements or offers from the
US and the EU technical assistance to coun-
tries in the implementation of competition law.
The following motives for the desire to pro-
mote competitive models by the US and the
EU can be identified:

1) reducing the cost of entering the national
market;

2) reduction of legal and regulatory con-
frontations with the basic competitive model;

3) establishing common approaches in the
field of competition policy.

According to William Kovacic, in West-
ern countries, competition law is the province
of economists and lawyers, while in countries
with transition economies, a more diverse mix
of disciplines is brought to bear on establishing
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competition policy system'®. Such diversity is a
consequence of history and necessity. We agree
with this opinion, because for many years the
post-Soviet countries existed under the admin-
istrative-command system, at this the rule of
law was despised, and legal institutions were
destroyed. Professional training in economics
and law under the Soviet regime was based on
Marxist thought with a focus on the methods of
central planning and price control. At the same
time, many scientists and engineers appeared in
the Soviet Union as a result of the emphasis on
technical advances. It is these specialists who,
having acquired additional legal knowledge or
knowledge of public administration, become
the main subjects in the construction of com-
petition law.

Since independence, the post-Soviet
countries have created their own competition
law, which has its own characteristics, which
arose as a result of economic, political and
social trends. A characteristic feature is that
in almost all post-Soviet countries the legal
framework for competition can be divided
into 2 stages: 1) overcoming monopolies and
creating regulatory bodies; 2) creation of
competition policy and development of leg-
islation in the field of protection of economic
competition. That is why competition law is
called “antimonopoly”.

The antimonopoly legislation of the post-So-
viet countries still remain imperfect. Some eco-
nomic practices that have long been considered
acceptable by Europe and the United States
in terms of fair economic competition are still
either unregulated or banned because they are
considered to be unfair competition and viola-
tion of consumer rights. Among such economic

18 Kovacic, William E. The Competition Policy
Entrepreneur and Law Reform in Formerly Communist
and Socialist Countries. American University Interna-
tional Law Review. 1996. 11. no. 3. pp. 437-474.
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practices are some vertical concerted actions and
vertical restraints.

It 1s considered that one of the most diffi-
cult issues in antimonopoly legislation is the
assessment of the effect of vertical agreements.
Although the opinion of the scholars around the
world is divided, where some consider vertical
concerted action to be a pro-competitive phe-
nomenon that stimulates economic develop-
ment and innovation, provided that certain legal
frameworks for business are maintained, oth-
ers argue that vertical concerted action leads to
anti-competitive practices that create an imbal-
ance in economic development and directly neg-
atively affect consumers. However, integration
processes and the desire to attract foreign invest-
ment force the legislature to adapt legislation to
the realities of business activities.

Thus, in Ukraine the impetus for the set-
tlement of vertical agreements was integration
with the European Union, namely the signing
of the Association Agreement between Ukraine,
on the one hand, and the European Union, the
European Atomic Energy Community and their
Member States, on the other' (hereinafter — the
Agreement on the Association between Ukraine
and the EU). Ukraine has committed itself to
implementing the provisions relating to the cat-
egories of vertical agreements and concerted
practices within 3 years of the entry into force
of the Agreement on the Association between
Ukraine and the EU?. On October 12, 2017, the

! The Association Agreement between Ukraine,
on the one part, and the European Union and the Euro-
pean Atomic Energy Community and their Member
States, on the other part. OJ L 161, 29.5.2014, p. 3-2137.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
2uri=0J:L:2014:161:TOC.

2 Kravtsova 1. Harmonization of Ukrainian leg-
islation on vertical concerted actions with the compe-
tition legislation of the European Union. International
scientific and practical conference. Czestochowa,
Republic of Poland. April, 23-24, 2021. URL: https://
doi.org/10.30525/978-9934-26-074-2-34.
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Antimonopoly Committee of Ukraine approved
the Standard Requirements for Vertically Con-
certed Actions of Business Entities?!. Although
the Antimonopoly Committee of Ukraine has
not enshrined a similar term “vertical agree-
ment” in the Standard Requirements, the term
“vertical concerted action” fully corresponds to
the definition of a vertical agreement set out in
Commission Regulation (EC) Ne 330 / 2010 of
20.04.2010 on the application of the CI. 101 (3)
of the Treaty on the Functioning of the Euro-
pean Union to the categories of vertical agree-
ments and concerted practices. Thus, in accord-
ance with the Standard Requirements, vertical
concerted actions of economic operators in rela-
tion to the supply and use of goods are defined
as concerted actions involving two or more eco-
nomic entities operating within different levels
of the production or supply chain within such
concerted actions, and members of which may
buy, sell or resell certain goods.

The Standard Requirements for Vertical
Coordinated Actions clearly distinguish between
hardcore and permitted restrictions, market lim-
its and vertical concerted actions, which are
exceptions and are not covered by the Standard
Requirements. Thus, the general rules allow and
do not require additional agreement with the
Antimonopoly Committee vertical agreements
that contain vertical restrictions, if the supplier’s
share in the market in which he sells the contract
goods does not exceed 30 percent, and the buy-
er’s share in the market in which he buys con-
tract goods, not exceeding 30 percent. Regarding
hardcore restrictions, they are: 1) restrictions on
the resale price of the contract goods (except for
the establishment of maximum or recommended

2l Typical requirements for vertical concerted
actions of undertakings regarding the supply and use
of goods : Order of the Antimonopoly Committee of
Ukraine of 12 October 2017 Ne 10-pn. URL: https:/
zakon.rada.gov.ua/laws/show/z1364-17#Text.
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prices); 2) restriction of the territory or circle of
customers for resale of contract goods.

In contrast to Ukrainian legislation, the leg-
islation of the Russian Federation foresees the
term “vertical agreement”. According to the Fed-
eral Law On Protection of Competition??, a verti-
cal agreement is an agreement between business
entities, one of which will purchase the goods
and the other will provide (sell) the goods. In
this case, as a general rule, vertical agreements
between economic entities are allowed (except
for vertical agreements between financial insti-
tutions), if the share of each of them in the com-
modity market of the goods which are the subject
of the vertical agreement does not exceed 20%.
In this case, in accordance with Resolution of
the Government of the Russian Federation “On
cases of admissibility of agreements between
economic entities”* may be recognized as a ver-
tical agreement, if the following requirements
are met: 1) the seller sells goods to 2 or more
buyers and has a market share of these goods
less 35% or in accordance with the agreement
sells the goods to a single buyer, whose market
share of the goods is less than 35%; 2) the seller
and the buyer do not compete with each other
or compete in the product market, where the
buyer buys the product for resale; 3) the buyer
does not produce goods that are interchangea-
ble in relation to the goods that are the subject
of the agreement. At the same time, the Gov-
ernment Resolution lists the clauses according
to which the conclusion of a vertical agreement
is considered illegal even if the above condi-
tions are met.

22 Federal Law of the Russian Federation of
July 26, 2006 no. 135-®3: On protection of com-
petition. URL:  http://pravo.gov.ru/proxy/ips/?doc-
body=&nd=102108256.

2 Resolution of the Government of the Russian
Federation of July 16, 2009 no. 583 : On the cases of
admissibility of agreements between business entities.
URL: http://base.garant.ru/12168499/.
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The Federal Law on Protection of Competi-
tion prohibits vertical agreements if such agree-
ments: 1) lead or may lead to the establishment
of a resale price (except when the seller sets a
maximum resale price for the buyer); 2) provide
for the obligation of the buyer not to sell the
goods of the business entity that is a competitor
of the seller (except for the sale of goods under a
trademark or other means of individualization of
the seller or manufacturer).

Georgian law has general provisions on ver-
tical agreements and restrains. Thus, the Georgian
Law On Competition** provides the following
definition of a vertical agreement — an agreement
between two or more economic agents operating
at different stages of production and distribution,
and relating to the conditions under which the
parties buy, purchase or resell goods or services.
Competition law does not impose restrictions
on concerted practices for vertical or horizon-
tal agreements, but certain concerted actions are
prohibited for any contractual relationship, such
as price fixing, restrictions on production and
markets, territorial distribution, and so on. How-
ever, it is established that the prohibition on such
concerted actions does not apply if the market
share of the parties to the vertical agreement in
the relevant market does not exceed 15%, and
if the agreement includes characteristics of both
horizontal and vertical agreement, and the agree-
ment is important to classify, then the market
share of each party to this agreement in the rele-
vant market shall not exceed 10%.

Legislative regulation of vertical agreements
in the Republic of Kazakhstan is contained in
the Business Code®. The definition of vertical

2 Law of Georgia of March 21,2014 no. 2159: On
competition. URL: https://matsne.gov.ge/ka/document/
download/1659450/4/ru/pdf.

% Code of the Republic Kazakhstan of Octo-
ber 29, 2015 no. 375-V : Business Code of the Repub-
lic Kazakhstan. URL: https://online.zakon.kz/Docu-
ment/?doc_1d=38259854#pos=3358;-50.
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agreements is given in terms of anti-competitive
agreements, namely: anti-competitive agree-
ments between non-competing market partic-
ipants, one of which will purchase the product
and the other provides the product or is a poten-
tial seller (supplier) are vertical. Thus, vertical
agreements are prohibited if: 1) such agreements
lead to the establishment of resale prices of
goods, except when the seller sets for the buyer
(customer) the maximum resale price of goods;
2) such an agreement stipulates the obligation of
the buyer (customer) not to sell the goods of the
seller’s competitors (except for the sale of goods
under the trademark or other means of individu-
alization of the seller or manufacturer); 3) such an
agreement stipulates the obligation of the seller
not to sell the goods to competitors of the buyer
(customer). In some cases, the prohibitions may
not apply if the market entity’s share in the rel-
evant commodity market does not exceed 20%,
except for vertical agreements in the organiza-
tion and procurement of goods and tenders or
public-private partnership agreements, includ-
ing concession agreements, integrated business
licenses (franchising).

Conclusions

Historical analysis of the development of
competition law shows that the world has formed
two dominant models — American and Euro-
pean. Although we can assume that the modern
European competition law was established on
the basis of the American model, nevertheless,
the latter has its own features and differences.
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The spread of these models to countries around
the world depends on geographical, historical
and political trends. The European model has a
greater impact on the post-Soviet countries that
especially can be seen from comparative analy-
ses of European competition norms and relevant
norms of the post-Soviet countries.

An analysis of the legislation considered
in this study shows that vertical agreements
are regulated almost equally in most post-So-
viet countries. There is a particularly close con-
nection between the legislative regulation of
the vertical agreements in Russia and Kazakh-
stan. This is primarily due to the economic and
political unity of the countries and the unity of
approaches in legal regulation. In our opinion,
the legislation of Ukraine is the most harmo-
nized with the legislation of the European Union
in the studied field, which emphasizes the proac-
tive position of Ukraine to harmonize Ukrainian
and European legislation in order to integrate
with the European Union.

At present, in the post-Soviet countries,
vertical agreements and restrains have not yet
been the subject of proper analysis by either
scholars or legislators. There are still a number
of legislative gaps, while some areas of eco-
nomic activities, related to competition aspects
of vertical agreements, are not yet regulated. All
this significantly hinders the activities of com-
panies and investment processes. Therefore, the
use of foreign experience allows the post-Soviet
countries to form clearer competition rules for
business entities on vertical agreements and ver-
tical restrains.
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The article addresses the peculiarities of the legal regulation of the marital testament according
to the civil legislation of Ukraine and foreign countries. Based on the analysis of civil law in the
field of inheritance of foreign states, the attention is drawn to the different approaches in the states
both to the legal nature of the testament of the spouses and its recognition.

The author points out that such an innovation in the Civil Code of Ukraine, as an institution
of marital testament, deserves a special attention, but due to the existing legislative gaps and
the conflict between the rules of the sixth chapter of the Civil code of Ukraine, creates many
problems in practice. First of all, this applies to the concept of «testament» under Art. 1233 of
the Civil code of Ukraine which is defined as the personal order of the physical person in case
of the death. By defining a testament in this way, the legislator thus excludes the possibility of
a plurality of persons on the side of the testator and, as a consequence, limits the possibility
of making a will to the spouses. In this regard, it is proposed to understand the testament as a
personal expression of testament of an individual or individuals who were married to each other
at the time of its commission (spouse’s will), expressed in the form and manner prescribed by law,
aimed at disposing of property rights and obligations in case of his death.

The attention is drawn to the fact that currently unresolved in the Civil Code of Ukraine are
issues related to: the legal consequences of the marital’ testaments in cases of marriage annulment
after the opening of the inheritance; recognition of one of the spouses, who lives longer than the
other, incapable by a court decision in which the court decided on the incapacity of such a person
at the time of the testament; the impossibility of restricting the right to a mandatory share in the
inheritance, etc. As a result, the necessity of legislative editing of the content of Art. 1243 of the
Civil Code of Ukraine was concluded.

IIpaBoBa npupoaa 3amoBiTy NOAPYHAKA: MOPIBHJIbHO-IIPABOBHUI aHAJII3

Muxaiinie Mapia Omenaniena

KAHOUOam 10puoOUYHUX HAyK, O0YeHm,

odoyenm xKagheopu YugiibHO20 NPAsa ma NPoyecy
JIvsiscvoroco nayionanvrhozo ynisepcumemy, Yxpaina

Beryn YAOCKOHAJICHHS! YMHHOTO 3aKOHOIABCTBA Y cepi

CIaJKyBaHHs, 30KpeMa I1e CTOCYEThCS 1 TTHTaHb

Po3BUTOK MIXKHAPOJHUX MPHUBATHUX BIHO-  [PABOBOIO PEryJIIOBAHHS 3aIlOBITY MOAPYKKS.
CHH Ta HOBEJI3aIlisl [IMBUILHOTO 3aKOHOJABCTBa  BiAHOCHHHM MIKHApOIHOTO CIAJAKyBaHHS BUXO-
JIepKaB TIPU3BEIU JIO MOTPEeOM Meperisiay Ta  JAATh 3a MEXI MPaBONOPSIKY OJHI€T AepiKaBH Ta
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MOB’sI3aH1 13 TPaBOM 1HO3EMHUX JEpKaB, IIO,
SIK HACIIJOK, IPU3BOJIUTH 10 BUHUKHEHHS TIPO-
0JeM y TIpaB03aCcTOCOBHIN MPAKTHII Ta MOTPeOi
HAJIOKHOTO IPABOBOTO PETYJIIOBAHHS 3aIOBITY
MOJPYXOKS SIK HA HAlllOHAJbHOMY, TaK 1 MDKHa-
ponHoMy piBHSX. ToMy IOCTIKEHHS TTPaBOBOT
MIPUPOAM 3ATOBITY MOAPYHOKS SK OJHOCTOPOH-
HBOTO TMIPABOYMHY, CIPSIMOBAHOTO Ha PO3IO-
PADKEHHS CHUIBHAM MaWHOM TIOAPYXKS Ha
BUMAQJI0K CMEpPTI y BIJHOCHHAX MIKXHAPOIHOTO
CHa/IKyBaHHS, € aKTyaJIbHUM.

MeTo10 cTATTi € aHaji3 3aKOHOJAaBCTBa
VYkpaiHu Ta 1HO3EMHHX JEp)KaB MO0 CIAJIKYy-
BaHHS 32 3aOBITOM MOAPY KK, & TAKOXK BUKJIA-
JICHHSI BIIACHOTO OaueHHsI IIO/I0 YIOCKOHAJICHHS
MEXaHI3MiB MPaBOBOIO PEryJIIOBaHHS 3alOBITY
MOJPYKS B 3aKOHOAABCTB1 YKpaiHU.

BukJjan ocHOBHOTO MaTtepiay

OpgnuM 13 BUIB CIHAJIKyBaHHS TIpaB Ta
00OB’S3KIB CIMAJKOAABLS € CHAJAKyBaHHS 32
3armoBiToM. binbIIicTh 1IHO3EMHHUX JIepPKaB 3amo-
BIT PO3IVISAIAIOTH K OJHOCTOPOHHIM MPaBOYHH,
SKAW CHPSIMOBAaHUN Ha PO3MOPSKEHHSA Mail-
HOM Ha BUMNaA0K cMmepTi. ToOTo Take po3mops-
JOUKEHHsI BIIpaBl CKJAcTH (i3uyHa ocoba oco-
OWCTO 3 JMOTPUMAHHSM BCTAHOBJICHHX BUMOT
3aKOHOJABCTBA Jep>KaBU Miclii HOTo CKia-
nenHs. [Ipote B okpeMux aepkaBax BiJjomi Taki
CrocoO0u PO3MOPSHKEHHS MalHOM Ha BHIIa-
JIOK CMEpTi, B SIKHUX OJHOYACHO BUPAXKAETHCA
BOJIsl 1BOX abo Oubmie oci0. Tak, Hanmpuknan,
y Himewyunni, Aurmii Ta CHIA icHy10Th CHiIbHI
3aMoBiTH, Cepell AKUX BUIIISIOTh B3aEMHI 3a10-
BiTH. Bignmosigxo 10 §2265 Himenbkoro [{uBiins-
HOTO VYIIOKEHHS CIHUJIbHI 3alOBITH MOXYTb
CKIIaZaTucad TUIbKU ToApyxokaM. CHimbHui
3aMoBIT Tiependadae MPU3HAUYCHHS TOAPYXKIKS
OJIUH ONIHOTO crmagkoeMmieM. [Ipore y cminb-
HOMY 3aroBITI TOAPYXOKS MOXE MPU3HAYUTH
CHAJKOEMIIEM 1 TPEeTI 0co0y, sika y BHITAJIKY
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CMEpTI OCTAaHHBOTO 13 MOJAPYKKS BBAKAETHCS
CHAJKOEMIIEM YCHOrO MaiHa MTOIPYXOKS, SKE
MIOMEPJI0 OCTaHHIM. 3MiHa CHIJIBHOTO 3aroBITy
Y1 HOro CKacyBaHHS MOXKJIMBA JIMILE 32 JKUTTS
MOZIPYOKS 1 TUTHKH 32 B3a€MHOIO 3r0j1010. Taxi
3aMOBITH BHU3HAIOTHCSA HEMIMCHUMH y BUMA-
Kax: KOJH LUTI00 MK MOAPYAOKSIM Oyrno posi-
PBaHO 0 MOMEHTY CMEPTi OTHOTO 3 MOJPYKKS;
KOJIM 0COOM 3apydymiucs, MpOoTe HE 3apeecTpy-
BaJIi Takoro nutro0y (§ 2269-2271 Himenpkoro
[{uBinpHOTO YiOKEHHS:)'.

Kpim 1poro, 3akon HimeuunmHm Hamae
MOJIPYOKI0O MOXKITUBICTh BKJTFOUATH Y 3allOBIT
HOAPYXOKS PI3HOTO POMY 3acTepeskeHHs (Tpu-
MITKH, oOMexxeHHs). Hampuknan, y Bumauky
MOBTOPHOTO IUTIO0Y TOTO 3 TOAPYKXKS, SKHHA
MEPEKUB 1HIIOTO, BiH MOBHICTIO a00 YacTKOBO
MOBEpPTAae€ BCE CIAJKOBE MaWHO TIOMEPIIOTO
MOJIPYKIKSL TPETiH 0c001, sIka BKa3aHa y 3amoBITi,
a00 X, TOW 3 MOAPYKXKS, XTO MEPEKHUB 1HILIOTO,
y BUNAJKy HMOBTOPHOTO LUTIOOY MOBUHEH Oyne
BUIUIATUTH TEBHY CyMy TpeTiii ocobi’. Orxe,
CHUTHbHHUI 3aloBIT TOAPYXKS 32 3aKOHOAAB-
crBoM Himewuwmnwu, sk 3a3Havaroth M.M. Jlsko-
Bud Ta H. B. JleMuaenko, € 49iTko Ta JIOTI9HO
3aBepUICHUM I1HCTUTYTOM CIaJIKOBOTO TIpaBa,
SKUW HaJla€ MIMPOKI MOXKIJIMBOCTI 3aIoBigadyamM
BUOpaTH KOHKPETHHH BapiaHT PO3MOPSIKCHHS
CBOIM MaifHOM Ha BHITaJOK CMEPTi’.

! Tpaxnmanckoe yinokenune [epmanuu: BBomHbIid

3aKk0H K [paxmaHckomy ynoxkeHnro = Biirgerliches
Gesetzbuch Deutschlands mit Einfiihrungsgesetz;
nep. ¢ HeMm. / B. BeprmanH, BBea., COCT. ; Hayd. pei.
T. ®. Sxosnesa. 4-e uzn., nepepad. Mocksa : MadoTpo-
K Menma, 2015. 888 c.

2 Angela Meier-Kraut. Zur Wiederverheiratunsgs-
klausel in gemeinschaftlichen Testament mit Einheits-
losung. NJW., 1992. Heft 3. P. 143.

3 JlsikoBud ML.M. 3amoBitT mOAPYX OKs: OpOOIeMH
Teopii Ta NpakTHKH. Bicnux Jlveiscvkoeo yHieepcumemy.
Cepis wopuouyna. 2011. Bunyck 54. C. 210; AxkryanbHi
npoOJIeMH CIIaJIKOBOTO IIpaBa : HaBd. mocib./ 3a 3ar. per.
npod. FO.0. 3aiku, ct. Hayk. ciiB. O.0. JloB’sika. Kuis :
KHT, LIVJL, 2014. C. 92.
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AHTIIO-aMEpPHUKAHCBKOMY TIpaBy BIZOMi SIK
ciinbHi (joint wills), Tak 1 B3aeMHi (mutual wills)
3aroBiTH, SKI MOXYTh OyTH CKacoBaHi B Oymib-
SIKUI Jac Ha po3cyl Oyab-sIKOTO i3 3aloBi/IaqiB,
Kl B HbOMY OepyTh ydacTb. BomHouac micis
CMEpPTi1 OFHOTO 13 3aIOBiJadiB 1HII 3amoBiayl
3000B’s13aH1 3QJIMIIATH B CHJII PO3MIOPSHKEHHS,
SIK1 BUTUIMBAIOTH 13 3allOBITY Ha KOPUCTH TPETIX
0C10, SKIIO TUTHKA BOHU CKOPUCTAIHCS 3po0Iie-
HUMH Ha 1X KOPHUCTBb poO3HOpsakeHHaMmu. Ha
MPAKTHUIIl B3a€MHI 3aMOBITH HAWOUIBIIT YacTo
BYMHSIOTHCS JIIJIOBUMU TMApTHEPAMHU, SIK1 Tepe/I-
6avaroTh nepexia MaitHa, ke BAKOPUCTOBYEThCS
B KOMEpIIIHHIA AiSIBHOCTI, Y BHMAAKY CMEPTI
OJTHOTO 13 TapTHEPIB, 10 IHIIOro apTHepa. Yacto
B3a€MHI 3aMOBITH BUMHSIOTHCS MK MOJPYHOKIM
1 mepen0avaroTh, 10 y BUMAIAKY CMEPTI OTHOTO
3 HUX MOT0 CMaJIKOBE MAHO MEPEXOAUTH 10 TOTO
3 MOIPYXOKS, KU TEPEeKWB, a TMICIs CMEpTi
OCTAaHHBLOTO CHAJKOEMIIMH € iX IITH, ONH3bKI
ponuyi abo OGnaroniiiHi ycraHOBH?,

MOXKIIUBICTh CKJIQJICHHS CITIJTBHOTO 1 BOJ-
HOYAC B3aEMHOTO 3aIOoBITYy MepeadadeHa i 3ako-
HomaBcTBoM Pecmy6miku Typkmenicran. [Ipote
BimmoBigHOo 10 cT. 1106 LK Pecmy6niku Typ-
KMEHICTaH® CIUIBHUH 3aloBIT TPO B3aEMHE
CIaJIKyBaHHSI MOX€ CKJIACTH JIUIIE MOIPYX KA.
Take po3nopsKeHHST MOXKe OyTH CKacoBaHE Ha
BHUMOTY OJHOTO 3 MOJPYXOKSA, ajie IIe 3a KHUTTA
000x 3 moapyxoxsi. CrijbHE CKIaJICHHS 3a0BITY
nBOMa a00 O1NTbIIIe 0COOaMHU HE IOy CKAETHCA.

Bignosigno mo ct. 1118 IIK Pociiickkoi
®denepariii 3aMmoBIT MOXe OyTH CKIJIAJIEHO OJTHUM
IPOMAJISTHUHOM, a TAKOXK TPOMAITHAMHU, SIKI MK

* T'paxkgaHckoe H TOProBOE MPaBO 3apyOeiK-
HBIX TOCYJapcTB : yueOHUK/ oTB. pen. E.A. Bacuibes,
A.C. Komapos. 4-e u3n., B 2-x . T.II. Mocksa : Mex-
JQyHapozssle otHowmenus, 2006. 640 c. C. 577-578.

5 Tpaxnauckuii kogexe TypkmenucTana ot 17 uronst
1998 roma Ne 294-1 (c u3MCHEHUSME U JOTIOTHEHUSIMH I10
cocrostamio Ha 05.10.2019 ) URL: https://online.zakon.
kz/document/?doc_id=31295232#pos=5733;-49 (mara
3BepHeHHs: 12.08.2021).
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co00I0 B MOMEHT HOTO BUMHEHHs TmepeOyBaju
y U001 (CcruibHUM 3amoBiT noApyxoks). o
TIOJIPYKAKS, SIK1 CKJIAJIH CIIJTHUMN 3aIOBIT, 3aCTO-
COBYIOTBHCS Ti K TPaBUJIa, IO 1 10 3aroBigaya.

3MICT CHUIBHOTO 3aloBITY MOAPYAOKS 3a
3akoHOJaBcTBOM Pociiicekoi Deneparii Tpak-
TY€ThCSl JOCUTh IIHMPOKO. Tak, MOAPYXOKS 3a
B3a€MHOIO 3TrOJI0I0 MaroTh MPaBO BU3HAYUTH
Takl IpPaBOB1 HACHIJIKH, SKI MOXYTh HAacTaTH
y BHITQJIKy CMEPTi OTHOTO 3 HUX a00 0JJHOYACHOT
CMEpTI: 3aMoBiAaTH CIJIBHE MAaHO MOAPYKIKS,
a TaKO)XK MAaifHO KO)KHOTO 3 HUX Oy/Ib-SKHM 0CO-
O0aMm; Oyab-SIKHM YHHOM BHU3HAYUTH YaCTKU
CIIAJIKOEMITIB Yy BIJIOBIIHIM CMaaKOBii Maci;
BU3HAYUTH MaWHO, 10 BXOJIWUTH JIO CIIaJIKOBOI
MacH KOXHOTO 3 MOJPYXIKS, SKIIO BU3HAYCHHS
MaifHa, 10 BXOJUTH JI0 CMAJKOBOI MAaCH KOX-
HOTO 3 TONPYXKS, HE IOpyIIyBaTUME TIpaB
TpeTix o0ci0; Mo30aBUTH CHAALIMHHU OJHOTO,
KIJILKOX 200 BCIX CITaJKOEMIIB 3a 3aKOHOM, HE
BKa3yIOUM NMPUYMH TAKOTO 1MO30aBICHHS; BKIIIO-
YUTH Y CIUIBHUH 3aM0BIT NOAPYXOKS 1HIII 3a110-
BITAJIBHI PO3TOPSKEHHS, MOXXIJIUBICTh 3JIIHC-
HEHHS IKUX Nepe0ayeHa 3aKOHOM.

YMOBH  CHIJIBHOTO  3alOBITY  HOAPYAOKS
JIIOTh B YaCTHHI, IO HE CYNEPEUYHUTh MPaBHIIaM
npo 0OOB’SI3KOBY YacTKy y CHaIIuHI (B TOMY
qucli Mpo OOOB’S3KOBY YaCTKy Yy CIAJIIHHI,
IIPABO HA SIKY 3’ ABUJIOCS MICIS CKJIAJaHHs CI1Tb-
HOTO 3aIlOBITY MOAPYXOKA), @ TAKOXK Mpo 3a00-
pPOHY CHaJIKyBaHHS HETIAHUMH CIAJAKOEMISIMHU.
CnipHUM 3amOBIT MOJAPYAOKS BTpayae CUILy
B pa3i po3ipBaHHs HUTI00Y a00 BU3HAHHS IUTIO0Y
HEJIUCHUM SIK JT0, TaK 1 MICIsS CMEpPTiI OAHOTO
3 noapyxxs. CHUIbHUR 3amoBIT MOAPYAOKS
MOXE BHU3HABATUCS HEAIWCHUM Yy BUIAJKY,
SKILO BOJIEBUSBIEHHS OJIHOTO 3 MOAPYXOKS Mif
yac 3J1MCHEHHS HUMHU CIUIBHOTO 3allOBITY HE
BIJIMIOBIIaJI0 BUMOTaM 3aKOHY. 3alie)KHO BiJl
IMJICTaB HEIINCHOCTI BOJIEBUSABJIECHHS OIHOTO
3 MOZIPY>KKSI IO TAKOTO 3aIOBITY Oy/IyTh 32aCTOCO-
BYBAaTHCs HOPMH ITPO OCIIOPIOBAaHH1 200 HIKUYEMHI
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npaBounHu. OJUH 13 MOAPYIOKS B OyAb-SIKHIA Yac
y TOMY YHCJI HICJI CMEPTI APYTOro 3 MOAPYAOKS
Mae MIPaBO CKJIACTH HACTYITHUH 3aIOBIT, a TAKOX
CKaCyBaTH CITUIbHUH 3aIOBIT OIPYHOK®.

B YkpaiHi iHCTUTYT CHIJIBHOTO 3aI0BITY OyB
BrpoBaukeHuit B 2003 porti y 3B’SI3Ky 13 TpH-
HHATTSM HOBOTO [[MBITBHOTO KOJIEKCY YKpaiHH.
3anpoBa/KeHHsI CIUJIBHOTO 3aIlOBITY CIPUYH-
HUJIO YUMAaJIo JAUCKYCii cepen HayKoBIiB. Tak,
Ha OyMKy 3.B. PoMOBCBHKOI, IOpUIUYHUN CEHC
3aI0BITY MOAPYXOKS MOJIATA€E B OJIepKaHHI Crajl-
IIMHU, HacaMIlepe/ MaifHa, sike OyJ0 CIUIBHOIO
CYMICHOIO BIJIACHICTIO, Ti€I0 0CO00M0, sika Oyna
oOpaHa 3a JJOMOBJICHICTIO MOAPYXOKS, a TAKOX
Yy TOMY, IO «TOH 3 MOIAPYXOKS, KM NEPEXKUB,
IIPOJOBXKYE )KUTH Y 3BUYAHOMY ISl HBOT'O Ma-
HOBOMY cepenoBumli»’. [lepeBaramm maHOTO
3aMoBITy € Te, MO: 1) KOXEeH 13 MOAPYX K Mae
BIICBHEHICTH B 0CO01 KiHIIEBOTO MPaBOHACTYII-
HMKA; 2) TOMy 3 IIOAPYXKS, XTO IIEPEKUBE,
CTBOPEHA MOXJIUBICTh IIPOJIOBXKUTH CBOE JKUTTA
y 3BUYaiHIN JUIst HhOTO 00CTAaHOBII Ta Y 3BUYAl-
Hiit atMocdepi®.

[Ipore HO.O. 3aika BBa)kae TaKy HOBEIY
B LUIOMYy HaBpsn 4 Bhamow’. Ha mymky
T.II. KoBasieHKO, CHIJIbHUIA 3aMOBIT MOAPYHOKS
HE TUIBKM HE CTBOPIOE SIKUXOCh 3py4YHOCTEH,
nepeBar TOPIBHSHO 3 YKIAJACHHSAM KOXHHM
3 MOJPY’KKsI OKPEMOTO 3aloBITY, a HaBIAKH, BiH

¢ Tpaxnganckuii kogekc Poccwuiickoii Denepanuu
(gactp Tpeths) oT 26.11.2001 . Ne 146-®3 (pen. ot
18.03.2019). URL: http://www.consultant.ru/cons/cgi/
online.cgi?rmd=A8C499660FA2D7A4B5CFBB223BC
1E2D8&base=LAW &n=320450&dst=4294967295&c
acheid=8BCFDAC90D6780E7D21F6AAB20AA334
9&mode=rubr&req=doc#046975900757217204 (nmara
3BepHeHHs: 12.08.2021).

7 PomoBchka 3.B. Pedopma cmamkoBoro mpasa.
Yxpaincore npaso. 1997. Ne 1. C. 105.

8 PomoBcbka 3.B. YkpaiHCbKe NHBIIBHE MPaBO.
CnankoBe mpaso : migpyuHuk. Kuis : Anepra; KHT;
ITVJ1, 2009. C. 142.

° 3aika 0. 3anosit noapyxxs. Ilpaso Vkpainu,
2004. Ne 5. C. 91.
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MOYKE CTATH TIICTABOIO IS HEAOUSIKUX JKUTTE-
BUX YCKIIaHEHb .

3anoBity moapyxoks B LUK VYkpainu npu-
cBsueHO cT. 1243. BiamoBigHo g0 mi€i crarti
MOJPYOKS Ma€ MPaBO CKIACTH CIUIBHUHN 3aro-
BIT IIOJI0 MaifHa, SIKE HAJICKUTh HOMY Ha IpaBi
CILUIBHOT CyMiCHOT BiacHocTi'!.

Omxe  cHOuUIbHMM ~ 3amoBiT  (3amOBIT
TIOJIPYKAKST) MOYKE OyTH CKJIaJCHO JIUIIIE:

1) ocobamu, siki mepeOyBarOTh y 3apeecTpo-
BaHOMY ILJTI001;

2) o0 MaiiHa, sIke HaJeKUTh IM Ha IpaBi
CHUTBHOI CYMICHOT BIIACHOCTI;

3) Ha KOPHCTh IHIIUX OCI0, BH3HAYCHHX
3aMOBITOM.

3aKOHOJaBCTBOM TAKOK BCTAHOBJICHI 1 TIEBHI1
npaBuiia Moa0 HaOyTTS MpaBa Ha CHaJKyBaHHS
3a 3allOBITOM IMOAPYXOKS CHAJKOEMISIMH. Tak,
HiClIsE CMEPTI OJHOTO 3 MOAPYAOKS CIOYATKY
YacTKa y TMpaBi CHUIBHOI CYMICHOI BIJIACHOCTI
MEPEXOAUTH 0 IPYTOTo 3 MOAPYXOKS, SIKHI MOro
HEepeXMB, y 3B’SI3KYy 13 IIUM HOTaplyC HaKJIaJIae
3a00pOHY BIIYYXKCHHS MaifHa, 3a3HAuYEHOro
B 3amoBiTi moapyxoks. | nmume B pasi cmepri
OCTaHHBOTO 3 MOJIPYHIKS IPABO HA CIIAIKyBaHHS
MarwTh 0COOHM, BU3HAYEHI MOIPYXOKSIM Yy 3aro-
BiTi. Bi/IMOBUTHCS BiJl CIIUTLHOTO 3aMOBITY ApY-
JKUHA YM YOJIOBIK MOXKE JIMIIIE 32 XKHUTTSA 000X 13
nozpy»oksi. Taka BIIMOBA IMJIATAE HOTapiaib-
HOMY MOCBITYEHHIO.

BBaxkaemo, 1110, 3 ogHOTO OOKY, Take HOBO-
BBEJICHHS 3aCIIyTOBYE Ha yBary, MpoTe, 3 1HIIOTO,
y 3B’SI3KY 3 HASSBHUMH 3aKOHOJABUNMHU ITPOTATTH-
HaMHU Ta KOJII31€I0 MK HOpMaMU KHHTH IIOCTOI

K Vkpainu nopopkye Ha MpakTUIl YKUMAajo

1 TTuBinbHe mpaBo YKpaiHu : mMapyIHHUK. Y 2-X KH. /
3a pen. O.B. d3epu, H.C. Ky3nenosoi. Kuis : FOpiakom
Intep, 2004. K. 2. C. 626.

" TuBinbHuil komexc Yikpainu : 3akoH YkpaiHu
Bi 16 ciunst 2003 p. Ne 435-1V. URL: http://zakon2.
rada.gov.ua/laws/show/435-15  (matra  3BepHEHHS:
12.08.2021).
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npo6iemM. /lo oCHOBHHX TakuxX MpoOIieM MmpaBo-
BOT'O PETYJIIOBAHHS MOXKEMO BIJTHECTHU TaKi.

1233 K Vkpainu
MIOHATTS «3aTI0BIT» K 0COOUCTE PO3MOPSIKEHHS

Busnauaroun y cT.

¢b1314HOT 0cOOM Ha BUIIAJIOK CBOET CMEPTI, 3aK0-
HOJIABEIIb [IMM CAaMHM BH3HAYUB, IO CKJIAICHHS
3aMOBITY HANpPsAMY 3aJICKUTh BiJl BOJICBUSB-
JIeHHs OJIHi€T 0co0H, 1110, Y CBOIO Yepry, BUKIIIO-
4ya€e MOXIJIMBICTh MHOXXHUHHOCTI 0Ci0 Ha CTOPOHI
3amoBijaya 1, SIK HACIHiJOK, OOMEXye MOXKIIHU-
BICTb CKJIQJICHHS 3aMOBITY HOAPYAOKSIM.

VY OKTpHHI MOXEMO 3YCTPITHU YHMAJIO
PI3HHUX TIAXOAIB IIOAO TPAaBOBOI MPUPOAHM Ta
CYTHOCTI 3aIloBITYy HOApyxoks. Tak, Ha AyMKY
€.0. Ps0okoHs, 3amOBIT MOAPYXCOKS HE MOXKHA
BIIHECTH HI J0 OJHOCTOPOHHIX TPABOYMHIB
yepe3 «pO3UICIJICHHA» HasBHOI, Ha MEpLIUii
OIS/, CTOPOHHU — TOAPYXOKS — TICHS CMEpTi
OIHOTO 3 HMX, Hi IO JJOTOBOPIB, aJKe HE BCTa-
HOBJIIOIOTBCSI TIpaBa Ta OOOB’A3KH OIHOIO
3 MOAPYMOKS 1010 APyroro'?,

JI.B. Ko3noBcbka 3amoBiT MOIPYKKS PO3-
IJIs1a€ 4epe3 MpU3My OPHJIUYHOI KOHCTPYK-
1ii, M SKOK0 BOHA pPO3yMi€ TEBHUU HAOIp
€JIEMEHTIB (BJacTHBOCTEH, (YHKIIH, Xapak-
TEPUCTUK), O€3 SKHUX caMme IpaBOBE SBHUIIE
BTpauae CHCTeMHY IuTicHICTh. [lopyiieHHs
€JIEMEHTIB MPaBOBOi KOHCTPYKIIii, SIKIIO BOHO
HE € CTBOPEHHSAM HOBOi KOHCTPYKIIii, 3aBXAH
CBIIYUTH PO AePEeKT IHCTUTYTY, TSATHE MPO-
OJeMH MPAKTUYHOTO 3aCTOCYBaHHS BiJINOBiA-
HHUX HOPM, KOH(QUIKT Cy0’€KTHMBHUX IpaB Ta
000B’A3KIB. 3amoBIT MOAPYX KA CyHEpPeuuTh
cBOOO/II 3aMOBITY HE TIABKU 3a (OpMATbHUMHU
o3Hakamu. DopmalbHUN piBEHb MOPYIIEHHS
KOHCTPYKIIIl 3alOBITY BHU3HAYAETHCA THM, IIO
3aIoBIT MOAPYXKS € HE OJHOCTOPOHHIM Ipa-
BOUMHOM, a JO0roBopoM. BogHowac 3amosit
MOJPYXOKs mopymrye (yHIaMEHTaIbHI 3acaan

12 3aika 10.0., Ps6okonsr €.0. CriagkoBe Ipaso:
HaBu.noci0. Kuis: FOpinkom Iurep, 2009. C. 88.
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IUBIJIFHOTO IpaBa: CBOOOMY BIACHOCTI, CBO-
601y 10rOBOPY, CBOOOIY 3amoBiTy .

BBaxkxaemo, 110 BiJHECEHHS  HAyKOB-
MU 3aI0BITY TOJPYXKS 10 BHIIB JIOTOBOPIB
€ MOMMJIKOBHUM, OCKUIBKHM BIAMOBIZHO 10 4. 1
cT. 626 11K Ykpainu 10roBOpoM € TOMOBJICHICTh
IBOX a00 O1TbIIIe CTOPiH, CIIPSIMOBaHA HA BUHUK-
HEHHS, 3MiHy a00 MPUIUHEHHS LUBUILHUX MPaB
Ta 000B’I3KiB. A BIAITOBIAHO, ITiJ] Yac CKIaACHHS
3aIOBITY MOAPYXOKS TOMOBIIECHICTh MiXK CTOPO-
HAMHU BIICYTHSI, OCKIJIbKY MPUNAHSATTS CHIAIIIUHA
CHAJAKOEMIISIMU B1JI0yBA€THCS JIUIIIE MICIs CMEPTI
OCTAHHBOTO 3 TOIPYXXKSA. Y JAHOMY BHIIAIKY
€ HasIBHUM BOJICBUSBIICHHS (1is1) BOX OCi0, sKi
nepeOyBaloTh y 3apEECTPOBAHOMY HUTIO01, CTIpSI-
MOBaHE Ha PO3MOPS/UKEHHS MailHOM Ha BUIa-
JIOK CMEPTI, sSIKe HAJICXKUTh iM Ha MpaBi CIIHHOT
CyMICHOT BiacHOCTI. OTxe, TOAPYKKS AK 3aIo-
BiJla4, SIKMI TMpencTaBleHUil aBoMa ocolami,
JIi€ SIK OJTHA CTOPOHA, BOJIS AKOI CIIPSIMOBAaHA Ha
JOCATHEHHSI CIUIBHOT METH — PO3IMOPSIKECHHS
MaiiHOM, SIK€ HAJEXHUTh IM Ha IpaBl CHUIbHOI
CyMICHOI BJIACHOCTI Ta TPHW3HAYCHHS CIIaJIKO-
emisg. ToMy 3armoBiT TOAPYAIKS € OTHOCTOPOH-
HIM [IPaBOYMHOM, B SIKOMY Ha CTOPOHI 3aIloBi-
Jlaya BHUCTYIIA€ JIBI OCOOHM, a came TOIPYHOKS,
sike repeOyBae B 3apeeCTPOBAHOMY IIUTFOOI.

Le, y cBoto uepry, Bka3zye Ha moTpely BHe-
CEHHS 3MiH Y 3MICT OHATTS «3aMoBIT». Y 3B’ 3Ky
13 UM TIiJ] 3arOBITOM IPOIOHYEMO PO3YMITH
ocobucTe BOJICBUSBICHHS (DI3UYHOI 0coOm
abo (i3myHUX 0CI10, Kl MK COOOI0 B MOMEHT
fioro BuMHEHHs nepeOyBany y nuto0i (3amoBit
MOJIPYXKKs1), BUpakeHe y (opmi 1 B MOPSAAKY,
BCTAaHOBJICHOMY 3aKOHOM, IO CIIpPSIMOBaHE
Ha PO3NOPS/KCHHS MaHOBUMH IIpaBaMH Ta
000B’sI3kaMH Ha BUTAJ0K CBOET CMEPTI.

3aKpiNUBIIM MOKJIMBICTh MOAPYAOKS pO3-

MOPSTUTHCS Yy CHOCIO CKIIaJEeHHS CHLUTFHOTO

13 Kosnmosceka JI.B. Teopurnuni 3acamm 3iiic-
HEHHSI 1 3aXUCTY CMAaJKOBUX IMpaB : MoHorpadis. Kuis :
FOpinkom Intep, 2015. C. 65.
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3aloBITy JIMIIE MAaWHOM, IIO HAJEXKHUTHh IM Ha
IpaBl CHUIBHOI CYMICHOI BJIACHOCTI, 3aKOHOJA-
Bellb TMM CaMUM IITYYHO OOMEXHB IMPHUHIIMII
CBOOOM 3arOBITY Ta MPaBO MOIPYKKSI PO3IO-
PSAIDKEHHS 1HIIUM MailHOM, SIK€ KOXKHOMY 3 HUX
MO’KE€ HaJIeKaTH Ha MpaBi MPUBATHOI BIACHOCTI,
IpaBaMu Ta 000B’sI3KaMH, SIKI MOXYTb OyTH 5K
OCOOUCTHMH, TaK 1 CIIIBHUMHU. Y 3B’SI3KY 13 LIUM
BB2XAEMO HEIOPEYHUM TaKe PO3MOPSIHKEHHS
OoOMEeXyBaTH JIMILE MaifHOM, SIKe HaJC)KUTh Ha
npaBi CHiJILHOT CYMICHOI BJIACHOCTI.

OOmexeHHsT CcBOOOAM 3amloBITY MOXKHA
CIoCTepiraTé 1 WIOAO0 MOXKIUBOCTI 3MiHHU,
CKAaCyBaHHS 3alloOBITY TOIPYXXKS, OCKIUIbKU
3aKOHO/IaBeIlb 3aKPINUB TOJIOKEHHS, 110 Bij-
MOBUTHUCS BiJl CHUIBHOIO 3amoOBITY IpyXHHA
YU YOJIOBIK MOXE JIMIIE 3a JXKUTTS 000X 13
MONPYXOKst. SIK HAcHiIOK, y Takui cmociod
00MeXy€eTbCsl TPaBO OAHOTO 3 MOJAPYXKIKS, sKe
MEepPEekKUI0, HA PO3MOPSAKEHHS B 1HIIUN CHO-
ci0 yacTMHOIO MaifHa, sIKe HaJeXaJlo Ha Mpasi
CHITBHOI BIACHOCTI moApyxoks. ToMy BBaxka-
€MO, 110 3a00poHa BIAYYKEHHS MOXKE HaKJIa-
JaTHCST HOTapiycoM JIMIIEe HAa YacTUHY MaiiHa,
sKe HaJIe’KaJo OJHOMY 3 HOAPYX KA. Takox
HEJOUUIBHUM BUJAETHCS HAKJIAAaTH 3a00pOHY
BIIUY>KEHHS MaifHa HOTapiyCoM Yy BHUNAAKY
CMEpPTI CMAJAKOEMIISI 32 3aMOBITOM MOIPYHKAKS
710 MOMEHTY BIIKPHUTTS CIIa IIIHHH.

Iloza MexamMu HPaBOBOIO PETYJIIOBAHHSA
3aJIMIIAIINCS 1 TUTAaHHS, OB’ 13aH1 13: TPaBOBUMU
HACJIJIKAMM 3aIOBITY MOAPYAOKS y BHIAJKaX
BHU3HAHHS NUTFOOY HEIINCHUM MicIsl BIIKPUTTS
CHAJIIMHU; BU3HAHHSAM OJHOTO 3 MOIPYX KA,
SIKAW TIEPEXKUB 1HIIOTO, HETIE€3/IaTHUM 3a PiIlIeH-
HSIM CY/Y, B IKOMY CYJl BUPIIITUB MUATAHHS 11070
HEIe34aTHOCTI Takol 0coO0M HAa MOMEHT CKJja-
JICHHS 3aIlOBITYy; HEMOXIJIMBICTIO OOMEKCHHS
mpaBa Ha OOOB’S3KOBY YACTKy Y CHAJIIHHI
Tomo. BBaxkaemo 3a HeoOXimHe mependadunTu
y cT. 1243 11K Vkpainu Taxi nonoxxeHHs: 1) 3armo-
BIT HOAPYAOKS MOKe OyTH BU3HAHUN HEIHCHUM
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MOBHICTIO a00 B YaCTHHI, SIKIIIO: YMOBH CIIBHOTO
3aIoBITY MOAPYOKS CyNlepedaTh MpaBUiIaM Ipo
000B’A3KOBY YacTKy y CHJALINHI (B TOMY YHCII
npo 00OB’SI3KOBY YAacTKy Y CHAIIMHI, MPaBoO
Ha Ky 3’SIBHJIOCS MICJSA CKJIaJaHHS CIIBHOTO
3aMoBITYy TOAPYKXKS); BOJEBUSBICHHS OTHOTO
3 TOAPYOKS T Yac 3MIWCHEHHS HUMH CIILUIb-
HOTO 3aIOBITY HE BiJINOBIJaJI0 BUMOTaM 3aKOHY;
3aIlOBIT HE BI/IMOBI/Ia€ YMOBaM JIIMICHOCTI TIPaBo-
yuHy. Jlo nuTaHp BU3HAHHS CHLIBHOTO 3alOBITY
HOAPYAOKS HENIHCHUM 3aCTOCOBYIOTHCS TIOJIO-
xkeHHs §2 maBu 16 1K Vkpainu; 2) crniibHHMA
3aIOBIT TOAPYXOKS BTpavae IOPUIANYHY CHITY
B pa3i po3ipBaHHs 1UTI00Y 200 BU3HAHHS IILITIO0Y
HEJIUCHUM SIK JI0, TaK 1 MICIsS CMEpPTI OAHOTO
3 TOJPYHOKSL.

Takox 4MMano NUTaHb BHUHUKAE 1 IIOAO
Mepexoay YacTKH Yy TpaBi CIUJIBHOI CYMICHOI
BJIACHOCTI MICJsI CMEPTI OJHOTO 3 MOAPYIOKS
70 Jpyroro 3 TMOAPYXKS, SIKUM Horo mnepe-
KUB. YITKMX 3aKOHOMABYMX MEXaHI3MIB Tepe-
X0y TpaBa BJIACHOCTI HA YACTKy y CHUIbHOMY
MaifHi MOPYXOKs He nepeadaueHo Hi B 3aKOHI
Vkpainu «IIpo HoTapiat», Hi B llopsaky BuM-
HEHHS HOTapialbHHUX [id HOTapiycamu YKpa-
inn. Ha mymxy M.M. [IskoBuu, mepexij mpasa
Ha YacTKy Y CIIJIbHOMY MaiHi MOAPYXOKS Micis
CMEpTi OJHOTO 3 MOAPYXKXKs, B pa3l CKIaJCHHS
CHUTBHOTO  3aloBITY, HEOOXiTHO odopMUTH
y Hotapiyca. [lo-mepmie, pedoBe mpaBo aBTO-
MaTU4YHO TEpPEeHTH HE MOXKE, 3aKOHOIABCTBOM
nependadeHa crelialbHa TMpoleaypa Iepe-
XOAy pE4YOBUX IIpaB Ta MOro Jep:kaBHa pee-
crpauis. [lo-gpyre, Takuii BUCHOBOK BUILIMBAE
31 3micty 1. 4 ct. 1243 11K VYkpainu, 30kpema,
HOTapiyc 3000B’si3aHUIl HakKjIacTh 3a00pOHY
BITUYKCHHS MaifHa, sIK€ 3a3HAYeHE B 3aroBITI
nonpyxoxsi. [[ns mporo HeoOXimHO, M00 TOM 13
HOAPYXOKS, XTO 3AJIMIIMBCS KUBUM, 3BEPHYBCS
JI0 HOTapiyca A HakJIaJeHHS HUM 3a00pOHH
BIIYY’KEHHSI MaifHa, 1110 € MPEAMETOM 3aroBITy
noapyxoksa. OgHaK TyT CHiJ pO3MISHYTH JBi
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MIPaBOBI KOHCTPYKIIIi 11010 0(OPMIICHOTO TTpaBa
BJIACHOCTI Ha MaliHO MOJIPYXOKS, 3 IKUX BHHHUKA-
I0Th Pi3HI TPABOBI HACIIIKU: — TPABO BIACHOCTI
Ha CIUIbHE MaiHO MOJIPYXOKS 3apEECTPOBAHE HA
YOJIOBiKa, KU MOMep; — MPaBoO BIACHOCTI 3ape-
€CTPOBAHE Ha JIPY)KUHY, SKa TEPEKHUIIa CBOTO
MOMEPJIOTO YOoJIoBiKa'?,

[IpoBiBmIKM aHaNi3 HUBUILHOTO 3aKOHOJAB-
CTBa JiepkaB, fKI IependadaroTh MOXIJIHBICTH
CKJIaJICHHS CIUJIBHUX Ta B3a€EMHUX 3aIlOBITIB,
MOXKEMO CIOCTepiratu SK MOfAiOHi, Tak 1 BiA-
MIiHHI TIJXOM SIK JIO TIPAaBOBOTO PEryIIOBaHHS,
TakK 1 10 MPaBOBOi MPUPOAM TAKUX 3aIOBITIB.

[Tpote OLIBIIICTH ACpPIKaB CITUIBHI 200 X B3a-
€MHI 3aloBITH HE BU3HAIOTH 200 3a00POHSIOTH
MIPUITMCAMH  3aKOHOJABCTBA. Tak, BIAMOBIIHO
1o ct. 968 11K ®panuii 3amoBiT He MoXxe OyTu
CKJIa/IEHO IBOMa a00 Ouiblie 0co0aMu B OTHOMY
1 TOMY K JOKYMEHTI SIK Ha KOPUCTH TPEThOI CTO-
POHH, TaK 1y BUIJIS1 3yCTPIYHOTO Y B3aEMHOTO
posmnopsykeHHs.  HemiiicHUMU ~ BU3HAIOTHCS
OyIb-sIKi BUAM 3aIOBITIB, SKIO BOHU HE BiJNO-
BimaroTh popmanbHuM Bumoram [[K ®dpanmii'.
Bigmosigao mo ct. 733 1K Icnanii HemiicHUME
Ha TepuTopii Icranii BUSHAIOTHCS CIUIBHI 3ar10-
BITH, fKI CKJIaJieHI 3a MexaMM IcmaHii, HaBITh
AKIo (Gopma AOMycTHMa BIAMOBIAHO 10 3aKO-
HOJIABCTBA TI€l Iep)KaBHU, Ha TEPHUTOPIi AKOI TaKi
3anoBiTH Oyno ckianeHo'®. He momyckaeTbes
CIIJIbHE CKJIQJICHHS 3aIOBITY JIBOMa YW OlIbIIe

14 NlsskoBrd M.M. 3amoBiT moapyxoKsi: mpodaeMu
Teopii Ta TpakTHUKU. Bicuux Jlveiecbkoeo yHigepcu-
memy. Cepist opuanyHa. 2011. Bunyck 54. C. 211.

'S T'paxknanckuii konexe ®panimu (Kopexe Haro-
neona). Mocksa : UapoTponuk Meaua, 2012. 624 c.

16 Spanish Civil Code, approved by Royal Decree of
July 24, 1889. Ministerio de Justicia, 2013. 302 p. URL:
https://www.google.com/url?sa=t&rct=j&q=&es-
rc=s&source=web&cd=&cad=rja&uact=8&ved=2a-
hUKEwizh8en7NrxAhXE-yoKHamAArAQFjAAe-
gQIBRAD&url=http%3 A%2F%2Fderechocivil-ugr.
es%?2Fattachments%?2Farticle%2F45%2Fspanish-civ-
il-code.pdf&usg=AOvVawlA CyKWaG7S-Pu-
CLOux4nA (nara 3sepHenns: 12.08.2021).
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ocobamu 1 B LK I'pys3ii. Jlume moxpyxoks Bif-
noBiHO 110 cT. 1347 LK I'py3ii Moxe ckiiacTu
CIIJLHUN 3aloOBIT MPO B3a€EMHE CIAJKyBaHHS,
KU MOKe OyTH CKaCOBaHMI Ha BUMOTY OJTHOTO
3 IOAAPYKKSI, aJie 3a KHUTTSI 000X 13 OAPY K.

BucuoBknu

[IpoBiBmIM aHaji3 NMUBUIBHOTO 3aKOHOJAB-
cTBa y cdepi CrIagKyBaHHS OKPEMHUX I1HO3EM-
HUX JIep>KaB, aBTOp 3BEpHyJa yBary Ha pi3Hi
MIIXOMU SIK IOO0 MPAaBOBOI MPUPOAH 3arOBITY
TIOJIPYKOKS, TAaK 1 MIOI0 HOTO BU3HAHHS.

3anpoBaKeHHsT ~ 1HCTHTYTY  3alloBITYy
MOJPYXOK B YKpaiHi 3acilyrOBy€ Ha yBary,
IpOTe y 3B’S3KY 3 HASIBHUMH 3aKOHOJABUYUMU
MporajJuHaMU Ta KOJII31€0 MK HOPMaMH KHUTH
mocroi LK VYkpainu mopomxye Ha mHpakTuii
guMao mpobiemM. Y 3B’s3Ky i3 M 3aIpOTIOHO-
BaHO ITiJ1 3aIIOBITOM PO3yMITH OCOOHCTE BOJICBH-
aBJIeHHS (P13M4HOT 0co0u a00 Pi3UYHMX 0C10, K1
MiX c000I0 B MOMEHT MOTO BUMHEHHs mepedy-
Balli y NUTI001 (3aMOBIT TOAPYXKS), BUPAKECHE
y (opmi 1 B MOPSIZIKY, BCTAHOBJIICHOMY 3aKOHOM,
10 CIIPSIMOBAHE HA PO3MOPSKCHHS MATHOBUMU
npaBaMu Ta 000B’sI3KaMU Ha BUIAJ0K CMEPTI.

AKIICHTOBaHO yBary Ha TOMY, IIIO ChOTOJHI
HEBperyJaboBaHUMU B [luBiTbHOMY KOIEKCI
VYKpaiHu 3aIUIIaroThCs TMUTAHHS, MOB’s3aH1 13:
NPaBOBUMH HACIIKaMH 3allOBITYy TOJPYHOKS
y BUMAJKaX BU3HAHHS [UTI00Y HETINCHUM TiCIs
BIIKPUTTSl CHAIUIMHHM;, BU3HAHHSAM  OJHOTO
3 MOIPYHOKSI, IKUH MEePEKHUB 1HILIOTO, HETi€3/1aT-
HUM 3a DPIIIEHHSM CYyIy, B SIKOMY Cy/ BUPIIIUB
[MUTAHHS 1100 HEIE€34aTHOCTI Takol 0coOM Ha
MOMEHT CKJIQJICHHS 3alloBiTy; HEMOXKIUBICTIO
oOMexeHHsI IIpaBa Ha 000B’SI3KOBY YaCTKY Y CIa-

IHI TOmO. fIK BHCHOBOK, OOIPYHTOBYETHCS

7 Tpakmanckuii komexc I'pysum. Hayu. pen.
3. K. bursara / nepeBox ¢ rpysuHcekoro WM. Mepun-
skaHamBuiK, M. Yukosanu. Cankr-IlerepOypr : M3na-
tenbeTBO «FOpumuueckuii nentp Ilpeccy, 2002. 750 c.
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HEOOXiIHICTh 3aKOHOJABYOTO PEAAryBaHHS 3Mi- € TPOTPECHBHUM KPOKOM 3aKOHONABIIS, SKHUA

cTy cT. 1243 [{uBiIBHOIO KOJEKCY YKpaiHH. Ma€ HacliJKOM MOsIBY HOBHUX CyO’€KTiB y cepi
[TincymoByIoun BUKIAJCHE, BBAKAEMO, IO  CMAAKyBaHHSA 3a 3allOBITOM Ta PO3MINPEHHS

BIIPOBA/DKCHHSI IHCTUTYTY 3alOBITY HMOAPYAOKS  IXHBOI CHAJKOBOI MPABO3JATHOCTI.
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National Academy of Law Sciences of Ukraine, Ukraine

The child’s legal status is the focus of scientific interest for both foreign and Ukrainian
scientists. Social relations are developing, the scientific and technological progress providing
people with new opportunities, which invokes the need to re-think the already accepted approaches
to perceiving and understanding particular legal institutions. The article focuses on studying
the legal nature of the “child’s right to an open future” from the perspective of international
and domestic law. The essence of the “child’s right to an open future” could be brought to the
“independence” of a child from the decisions taken by adults. To the extent that the decisions taken
by parents/guardians with respect to their children may refer to whatever life areas (education,
healthcare, self-development etc.), it is vital to set reasonable limits for parents to influence their
children’s lives, including by way of using various legal instruments.

The author is studying the legal aspects of ensuring the “child’s right to an open future” in
biological material donations for research purposes and for personalized keeping with biobanks;
in the context of healthcare-related rights (for individuals aged 14-18: right to freely choose
a doctor, right to recourse to new methods of prevention, diagnosis and treatment and to new
medications, right to donate hematopoietic stem cells).

The “child’s right to an open future” is not absolute; it should be taken as a common idea
that outlines the position of the minors/underages in the society in order to stand for their best
interests. Children’s rights are closely connected with the rights and duties of parents; a child will
always experience, to a greater or lesser extent, the “implications” of the adults’ decisions, which
is naturally predetermined by the child’s inability to “self-navigate” the life until certain age. In
biology and medicine, it is necessary to better control how parents/guardians exercise their rights
and duties with respect to the minors/underages.

«IIpaBo ITMTHHHU HA BiAKpHUTE MAKOYTHE»
SIK OPpUAUYHUN PeHOMEeH

Omenvuenko Onvea Ilempiena

3000y8auKa

Hayxoso-0ocnionuii incmumym inmenekmyanbHoi 61acHOCMI
Hayionanvnoi akademii npasosux nayx Yrpainu, Yxpaina

Beryn 1 YKpaiHCHbKUX HAyKOBIIiB, 1110, MOMIX 1HILIOTO,

3yMOBJIEHO Ypa3JIUBICTIO JiTel SK Cy0 €KTIB

[IpaBoBmiA cTaTyc JWTHHU TepeOyBae  MPaBOBIAHOCHH. JlMHAMika Ta I1HTEHCHBHICTB

B TIOJII HAYKOBOTO IHTEPECY SIK 1HO3EMHHX, TaK  MOCTYIy HayKH 1 TEXHOJOT1H MPOBOKYIOTH MOSIBY
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HOBHX MOXIIMBOCTEH, 30KpeMa y cdepi Oiomorii
Ta MEIULMHU II0J0 MAHIMYJSUIA 3 JIOACHKUM
OlosoriuHuM Matepianiom. Jlesiki acrieKTH JoHa-
ii JiTbMH O10JOTIYHOTO Matepiany s HOoro
30epiranHs y 6106aHKax MoTpeOyroTh 10CIiKe-
HHSI B KOHTEKCT1 CIIBBIJHOIICHHS MpaB OaTb-
KiB Ta JiTell Ta MOXJIMBHX HACIIJIKIB PIllICHb,
npuiHITUX JopocauMu. [likimyrounce mpo mMexi
BIUTUBY 0aThbKiB/OMIKYHIB Ha MaJOJITHIX/HEMO-
BHOJIITHIX 0OCI0, HIISXOM BUXOBaHHS MEPIIUMH
OCTaHHIX Ta MPUHHATTS pilleHb, SIKI MAaTUMYTh
BaXUIMB1 HACHIJKK y MailOyTHbOMY, BUIA€THCA
HeoOXiTHUM BH3HAYCHHS Ta 3aKOHOJABUE 3aKpi-
IUICHHS MEXaHI3MIB 3aCTOCYBaHHS «pPO3yM-
HUX» JIMITIB TaKOro BIUIMBY Ta MOMKJIMBOCTEH
OOMEXEHHSI HACTaHHS «HeOaXaHWX) HACIIIKIB
pillIeHb, TPUUHATUX TOPOCTUMH.

VY dac, KoM JIIOIMHA SIK 0COOUCTICTh Mae
IIMPOKE KOJIO MOXKJIMBOCTEH JJIs1 camopeanizanii
Ta 37]JaTHA CaMOCTIMHO BH3HA4YaTH 1 3a0e3meuy-
BaTH OaXaHW{ PiBEHb SKOCTI BIACHOTO JKHUTTS,
JOCTI/DKEHHST TPABOBOIO  CTAarycy JIFOAUHU
3arajoM He BTpavyae aKTyaJbHOCTI, a MOJCKYAH
noTpedye MEePEOCMUCICHHS YCTaICHUX ITiX0-
JB 10 CIPUHHATTS Ta pO3yMiHHS TUX UM 1HIIUX
IHCTUTYTIB mpaBa. Ha waci € i pocmimkeHHs
MIPaBOBOTO 3a0€3MEUYCHHsI «IpaBa TUTHHU Ha
BIJIKpUTE MaOyTHEY.

JocnimkeHHio npoOaeMaTuku TpaB  0aTh-
KiB y KOHTEKCTI BIUIMBY Ha XXHTTS Ta JOJIO
JITeW IUISIXOM BUXOBaHHS Ta MPUUHATTS TUX YU
IHIIMX PIIEHB «3a AUTUHY» Ta/a00 «B IHTEpecax
JUTUHW» TIPUCBSIYCHO HU3KY HAayKOBHX Mpallb
1HO3€MHMX Ta YKpaiHChKUX HayKOBIIB. Pi3Hi
ACTIEKTH TIPABOBOTO CTATYCy ITUTHHH y CBOI Hay-
KoBUX poborax mocnimkyBaiu H.B. Oprunceka,
O.M. Kynpssuesa, H.M. Kpecroscbka, O.B. Cun-
eryoosa, [[. @eitabepr (Joel Feinberg) Ta in.

Merta cTaTTi monsrae B A0CIiKEHHI TPaBoO-
BOT MPUPOAM «IIpaBa AUTUHU Ha BIAKpUTE Maii-
OyTHE» Kpi3b MPHU3MY MIKHAPOIHOTO Ta HAIiO-
HAJIbHOTO 3aKOHO/JIaBCTBA.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
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BukJiiag ocHOBHOro Martepiay

JIOLiTbHO 3ayBakKUTH, IO IMPOCIHiIKOBY-
€ThCA TO3UTHBHA TEHJACHIli AaKIEHTYBaHHS
yBaru Ha PiBHOCTI MpaB YOJOBIKa Ta >KIHKH,
00nIBOX OaThKIB MIOAO CiIMEHHUX OOOB’SI3KiB
Ta BUXOBaHHS cminbHUX AiTel. Tak, y crarti 7
CimeiiHoro kozaekcy Ykpainu (Hagam — CKY)
3aKpiIUICHO 3arajbHi 3acadl pPeryJIOBaHHI
CIMEHHHMX BIJHOCHH, cepel SKHX, IOMIX
1HILOTO, € PIBHICTh MpaB Ta 000B’SI3KIB KIHKU
Ta YOJIOBIKA y CiIMEHHUX BiJIHOCHHAX, ILIIO0I1,
ciM’i, a y crarti 141 3akpimieHo: «Maru,
0aTbKO MalOTh pIBHI MpaBa Ta 000B’A3KH 1100
JTUTHUHU, HE3aJIe)KHO BiJ TOTO, YU TepelyBaiu
BOHHU y 11001 Mik coOoro»'. HamioHanbHui
3aKOHOJIaBeIlb 3alPOBAKYE MO3UTHUBHI 3MiHH
B 3aKOHOJABCTBO Yy 3B’SI3Ky 3 HEOOXITHICTIO
MOJONaHHS CTEPEOTUNHUX YSIBICHHSAX TMIPO
POJIb KIHKH Ta YOJIOBIKA Y CYCIUJILCTBI B TOMY
YyiCcli W MO0 BHMXOBAaHHS HiTeH Ta ydacTi
y IXHbOMY JKUTTI’.

VYV 1980 pomi [I. ®eiinbepr (Joel Feinberg)
JIaB XapaKTEePUCTUKY «IpaBa TUTHHH Ha Bif-
KpHUTe MailOyTHE»®, sIKe 3arajioM MOYKHa 3BECTH
JI0 HE3aJISKHOCTI JUTUHU BiJ PIllICHB TOPOCIIUX,
70 «HEOOTSDKEHHS» 11 JKUTTS B MalOyTHBROMY
HACJIIJIKAMHU PillIeHb, K1 Oyau MPUIHATI JOpOoC-
JUMHU JI0 TOTO, K TUTHHA HaOyjga MOXXJIUBOCTI
NpUiMaTH Taki pillleHHs CaMOCTIHHO.

' Cimeitanii komekc Ykpainu : 3akoH YKpainu

Ne 2947-111 Bix 10.01.2002 / BepxoHa Pama Ykpainu.
URL: http://zakon4.rada.gov.ua/laws/show/2947-14.

> Hampukiaja, TaKHM MO3UTHBHUM 3PYIICHHSM €
BHECEHHS 3MiH 710 3akoHy Ykpainu «IIpo BigmycTkm»,
Je y crarTi 19 3akpimieHo mpaBo Ha JOJATKOBY Bij-
MYCTKY IpalliBHUKaM, SIKi MalOTh iTeH a00 MOBHOITHIO
JUTUHY — 0c00y 3 1HBAITHICTIO 3 IUTUHCTBA HiArPyIH
A I rpynu. Taka BiIIycTKa HaA€THCS OAHOMY 13 OaTh-
KiB, XO4a JI0 BHECEHHs 3MiH HOpMa 3aKpillTioBajia Ie
MIPABO 32 «XKIHKOIO, SIKA TPAITIOE 1 MAE. . . ».

3 Millum J. The foundation of the child’s right
to an open future. Journal of Social Philosophy. 2014.
Vol. 45(4). S. 522-538.
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Xoua OaTbKW/OMKYHH € o0Oco0amu, sKi
YUHATH Oe3nocepesiHiil BIJIUB HAa (OPMYyBaHHA
OCOOMCTOCTI JUTHHM NUIIXOM Ii BHXOBaHHS,
MiKJTyBaHHS TMPO Hel Ta UPUNHHATTA pillIeHb
B iHTepecaxX JUTHUHM PI3HOTO CTYIEHIO Ba)JIU-
BOCTI 1 3Ha4Y€HHsI, 1 Taka poJib 0aThKiB/OIIKYyHIB
€ ixaiM 000B’s13k0M (3r111HO 31 cTarrero 150 CKY
Ha 0aThKiB MOKIIAA€ThCS 000B’ SI30K MIKITyBaTUCS
PO JUTHHY, 11 PI3UYHUM, TyXOBHUN Ta MOpab-
HUI PO3BUTOK, NMOBAXATH TUTHUHY'; y cTtarTi 11
3akoHy VYkpainu «lIpo oxopoHy IuUTHUHCTBa»
3akpimieHo: «IIpenmeroM OCHOBHOI TypOOTH
Ta OCHOBHMM OOOB’SI3KOM 0aTbKiB € 3abesrie-
YEeHHsI IHTEPECIB CBO€i IUTHUHW»’), BU3HAHHS
Ta 3a0€3MeUYeHHs] «IIpaBa AUTHHU Ha BIIKPHUTE
MalOyTHE» SIK IIpaBa HE «HECTH TArap» Hebaxa-
HUX HaCIiAKIB pillleHb, IPUHHATUX JIOPOCIUMHU
€ TapaHTi€l0 cBOOOIM 0cobwm, 11 mpaBa HA 1HIH-
BiJlyaJbHICTh, IPaBa HA CAMOBU3HAYCHHS TOIIO.

Haiinonynsipimoro mnocnyroro y cdepi
KoMepIiiiHoro 6i00aHKIHTY B YKpaiHi € 30epi-
TaHHS CTOBOYPOBHMX KIIITHH ITyTIOBUHHOI KpOBI.
[TynoBuHHA KpOB 30Mpa€THCA 13 IOIYBUHHO-ILIA-
LIEHTAPHOI0 KOMIUIEKCY MiJ 4ac IMOJOTIB Micis
HApOKCHHST IUTUHK®. 3aMOBHUKAMH TOCIYT
30epiraHHs IYNMOBUHHOI KPOBI BUCTYINAOTh
Oarbku a00 ofuH 13 HUX. Ha nmpakrwiii, sika ckia-
Jacs B AISIIBHOCTI 1 1HO3EMHHX, 1 YKPaiHCBKUX
61006aHKIB, JOTOBOPH MPO MEPCOHAI30BaHe 30e-
piranHsi OuTOTiYHOTO Marepiany (CTOBOYpOBUX
KIIITHH ITyTIOBUHHOI KPOB1) MICTATH MOJIOKEHHS,

4 Cimelinuii komekc Ykpainu: 3akoH YKpaiHu

Ne 2947-111 Bing 10.01.2002 / BepxoBna Pama Ykpainu.
URL: http://zakon4.rada.gov.ua/laws/show/2947-14.

> Ilpo oOXOpoHYy JHUTHHCTBA: 3aKkoH YKpaiHH

Ne 2402-11I Big 26.04.2001 / BepxoBna Pana Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/2402-14.

¢ TIpo 3arBepmxenHsi Ilepeniky TKaHWH 1 Kii-
THH JIIOJUHM, 3 SIKUMH J03BOJIEHA MiSJIBHICTH OaHKIB
IyIMIOBUHHOI KPOBI, 1HIIMX TKAHWH 1 KIITHH JIOJUHHU:
Haka3 MiHicTepcTBa OXOPOHM 3A0POB’s YKpaiHU Bij
20 kBiTHs 2012 p. Ne 276. URL: https://zakon.rada.gov.
ua/la-ws/show/z1124-12.
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110 TIpaBa Ta 00OB’SI3KM 3aMOBHUKA MEPEXOISATh
JI0 TUTHUHH 3 MOMEHTY JOCSTHEHHS OCTaHHbOIO
MEBHOTO BIKYy — 3a3BHYail MOBHOMITTS. 30epi-
ragas  OioyoriyHOro wmarepiany 0ioO0aHKamu
3MIMCHIOIOTbCS  Ha MiACTaBl  1HQOpMOBaHOI
3TOAM, sIKa, Y BUMAJIKy 30epiraHHsi cToBOYpOBHX
KJIITHH IyTIOBUHHOI KPOBi, HAIa€Thcs OaTbKamu/
OJTHUM 13 HUX. [3 METOI0 MOCSTHEHHS peanbHOi
1H(HOPMOBAHOCTI Ta y 3B’S3KY 13 LIUM — OTpH-
MaHHS BIJIOBITHOT 3rO/IH, & B KOHTEKCTI «IIpaBa
Ha BIIKpUTE MalOyTHe» — Ie i 3a0e3neueHHs
MOYKJIMBOCTI 0CO01 HE «HECTH Tsrap» pilleHb,
MOTIEPEIHBO TMPUUHATUX OaThKaMU/OMHUM 13
HUX 10710 30epiranHs ii 610JI0T1YHOTO MaTepiary
y 6100aHKY, BUAAETHCS JOIIBHIUM 3aKOHO/IaBYO
3aKpIMUTH 00OB’ 130K 0100aHKIB BCTAHOBIIOBATH
KOHTaKT 3 0C00010, O10JIOTTYHHMI MaTepiall SKoi
BOHM 30epiraroTh i sika JOCSIIAa BiAIOBITHOTO
BiKY, 3 IKOTO Ha0yBa€ MpaB Ta 000B’I3KiB 3aMOB-
HUKa MOCIYT AJs 3’ICyBaHHS MOJANbIIO] I0pH-
JUYHO «JI0J1» 30epeKyBaHOTO O10JIOTIYHOTO
Mmarepially Ta OTpUMaHHs 1H()OPMOBAHOI 3TrOAM
Takoi 0coou.

[Moninsemo mpaBoBy mosuiito H.M. KBgir,
fAKa 3ayBa)Kye€, 1110 BHJAETHCS HEMPaBUIbHUM
3MIACHIOBATH NPUB’A3KY A0 18-piuHOro BIKY
B JIOTOBOpax IMpo TepcoHai3oBaHe 30epi-
raHHs OioloOriyHOro Matepiaiy, ake ocoba
MOXe HaOyTH TMOBHOI IMBIIBHOI A1€3AaTHOCTI
3 16 pokiB y BUNAJKaX BCTAHOBJICHHX 3aKOHO-
naBcTBoM’. Taka 3ayBara BHJIAQETHCS CIIYIIHOIO,
1 MM BBa)Ka€EMO, 110 B JOTOBIPHUX BiTHOCH-
Hax CJiJ] BIAMITOBXYBaTUCS BIJ MPABOBOiI KaTe-
ropii IUBUILHOT I€3MATHOCTI, a HE BiJ BIKY
JOCSITHEHHSI TIOBHOJNIITTS, OCKUIBKH y BHUIAIKY
HaOyTTs 0CO0O0I0 TOBHOI NMBUIBHOI Ji€37aT-
HOCTI 70 JOCSATHEHHsI |8-piyHOro BIKYy BiKOBE
3acTepeKeHHS B IOTOBOP1 0OMEKyBaTuMe paBa
Takoi ocoOu, 110 cynepednTume Hopmi cTaTTi 30

7 Kgit H.M. [uBibHO-11PaBOBI ()OPMH CTBOPECHHSI
Ta BUKOpUCTaHHA 0i00aHKiB B YKpaiHi : Auc. ...Ja-pa.
topu. Hayk : 12.00.03. JIsBiB, 2020. C. 301.
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HusineHOTO KONEKCY Ykpainu (Hamani — [IKY),
e 3a3Ha4eHo: «L uBinbHOO Ni€e3aaTHICTIO (Bi3ny-
HO1 0coOM € Ti 37aTHICTh CBOIMHU [iIMH HaOy-
BaTH JUIst ce0e MUBUIBHUX TPaB i CAMOCTIHHO iX
3ailicHIOBaTU»®. SIKIIO %k y BHMAAKY MMEPCOHATI-
30BaHOTO 30epiraHHs OI0JIOTTYHOTO Marepiaity
IUTUHU B 0100aHKy 3a0€3MeunTH MpPaBO TaKOi
JUTHHHU, KA 3PELITOI0 CTaja J0POCIOK 0C00010
1 HaOyJsia MOBHOI MUBIIBHOI J1€3AaTHOCTI, BUPI-
IIyBaTH IOPUANYHY JTOTIO 010J0TTYHOTO MaTepi-
aly JOCUTH JIETKO 1 Y Takuid crocid mo30yTucs
«TATaps» PpilleHb, MPUHHATUX JTOPOCIHMH, TO
y BUMAJKy He30epiraHHs O10J0Ti4HOTO MaTepi-
aimy B 0100aHKy YHMKHYTH HACHIAKIB MPHIHS-
TUX pIllIEHb JOpociauMHu HemoxuuBo. Lle cBia-
YHUTh MPO TE€, IO «IIPABO TUTHHU HA BIAKpUTE
MaiiOyTHE» HE € aOCOJIOTHUM, a 3a0e3Me4YeHHs
TaKOrO IpaBa TICHO OB’ s3aHe 13 MpaBaMu OaTh-
KIB/OMIKYHIB 1 TaKOX 3a4illa€ €TUYHI Ta COIi-
aJbHI ACMEKTH XWTTS, OCKUIbKH, HAIPUKIAJ,
JUIs TIEPCOHAIII30BAaHOTO 30epiranHs Oionoriy-
HOTO Marepiasly B 0i00aHKy HEOOXiIHO Maru
neBH1 (iHAHCOBI MOXKJIMBOCTI TOIIIO.

[HIIOTO 3MICTY HACHIIKM MOXYTh BUHUK-
HYTH Y BUIIAJIKy [IepelaHHs 010J0T1YHOTO MaTe-
piaiy st mociiKeHb. J[o Toro x i3 Takoro 610-
JIOTIYHOTO MaTepially MOXYThb OyTH BUPOIICHI
TaK 3BaHI KOJOHIT KIITUH/KIITHHHI JiHii. Bax-
JIUBO, 110, TIOTIPH T€, 110 3TO1y HaTat0Th 0aTbKU/
OMIKYHHU, O10JOTIYHMI MaTepiall 3aBKAU Haje-
KUTh JUTHHI 1 MpaKTUKa HAe TaKUM YHMHOM,
0 3 JMOCATHEHHSM ITUTHHOK BIKY, 3 SKOTO
BOHA Mae€ MpaBO CaMOCTIMHO HaJaBaTHU 3TOIY
Ha BUKOPUCTAHHS CBOTrO OI0JIOT1YHOTO Mare-
piady, BOHa MOXKE 3allepeuynuTd TMPOTH TIOIMe-
pPEIHbO HAJAHOI 3rogu OaThKaMM/OMiIKyHaAMHU
Ta BUMAaraTd 3HUILEHHS 3pa3ka (SKIIO 3pa3oK
BKe He OyB BHKOPUCTAHUU Yy JOCIIKEHHSX,
YHACJIII0K 4OTO0 BiAOYJIOCS MOTO 3HUIIEHHS) Ta

8 TlueinbHuil Kofekc YKpaiHu: 3akoH YKpaiHu
Ne 435-1V Big 16.01.2003 p. / BepxoBna Pana Ykpainu.
URL.: https://zakon.rada.gov.ua/laws/show/435-15.
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JenepcoHi(iKamifo YM CTEPTS MEPCOHATBHUX
nanux. Ilpore y Bumagky mnepemanss 6iofo-
TIYHOTO MaTtepiany sl TOCHIIKeHb YHUKHYTH
HACNIJIKIB pilIeHb, NPUUHATHX IOPOCIHMH,
Moke OyTH HEMOXJIUBO. PeanizyBaTu npaBo Ha
B1JIMOBY B1Jl BAKOPUCTAHHS 010JI0T1YHOIO MaTe-
piaxy Ta moB’s13aHo1 3 HUM iH(OpMalii B oCIIi-
JOKCHHSIX JTUTUHA, SKa 3peliTor Habyna cra-
TyCy 0c00H, 1110 CAMOCTIITHO pUiIMae pillIeHHs,
MOXKE JIMIIE B TaK 3BaHii MPOCHEKTUBHIN IIO-
nMHi, TOOTO 100 MaNHOYTHIX JOCHIIKEHb,
4OTO HE MOXKHA peaji3yBaTH 1010 J10CIIiIKEHb,
K1 BXKE BIIOYIUCS.

Heonno3HauHOIO BHUIAETHCS MOMKIHMBICTH
B1JIMOBH BiJl BUKOPUCTAHHS O10JIOT1YHOTO MaTe-
piayly Ta JaHuX, SKIIO BOHU 3aJy4€Hl y TpHBa-
I0OYUH  TOCTITHUIIBKUA TIPOeKT. OYeBUIHO, IO
SKIIO JOCII/PKEHHST TmepeOyBaTuMe Ha TOMY
eTarli, KOJIM BUIy4eHHs 010JI0TI4YHOTo Marepiany
Ta/ab0 MepCcOHANTBHUX JAHUX MOXE 3aIIKOJIUTH
TaKOMy JOCII/PKEHHIO, pealli3yBaTH IMPaBO Ha
BIZIMOBY Oyzie HEMOXKITUBO.

3aKkoHOAABCTBO mependadae audepeHItino-
BaHMH MIJIXIJ IO BU3HAYCHHS MEX IUBLIBHOI
nie3naTHOCTI (Di3UYHOI 0COOM 3aJeXKHO Bif il
BIKY 1 BHACJI1JIOK LIbOT'O BU3HAYEHHS — MEK MOXK-
JIMBOCTEMN, sIK1 Ma€ 0co0a 3 TUM YU 1HIITUM 00Cs-
rOM LMBUIBHOI Jie3marHocCTi. BiamoBigHO 110
ct. 31 HKY wacTkoBO mie3maTHOO € ocoba 10
14 pokiB, a 3rijgHO 31 cTarTero 32 ocoba y Billi Bijl
14 o 18 pokiB HAIIIAETHCS HEMTOBHOO ITUB1IIb-
HOIO A1€3aTHICTIO, a 3rigHo 31 ¢T. 6 CKY ocoba
BBAXKAETHCS JIUTUHOIO JI0 JOCSTHEHHS MOBHO-
TTTS, sike BoHA jocsirae y 18 pokis (crarts 34
LKYVY). 3rigno 3i ct. 284 [IKY oco0a, sika qocsria
14-piyHOTO BiKY, CAMOCTIHHO HaJaa€ 3roJy Ha
MEIWYHY JOIMOMOTY, Taka oco0a Mae MpaBoO Ha
BUOIp JiKaps Ta METOIB JIIKyBaHHs (3a peKo-
MEHJIaIlisIMu Jiikaps). BiamoBiiHO 10 MOI0KEHb

° Cimeiinnii komekc Ykpainu: 3akoH YKpaiHu

Ne 2947-11 Bix 10.01.2002 / BepxoBna Pana Ykpainu.
URL.: http://zakon4.rada.gov.ua/laws/show/2947-14.
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3akoHy VYkpainu «OCHOBU 3aKOHOAABCTBA
VYkpaiHu NMpo OXOpPOHY 3A0POB’SH» 3a MAlli€H-
TOM y BiIli Bif 14 poKiB 3aKkpiljieHO MpaBO Ha
BUTbHUI BHOIp nikaps (cT. 38), TyMKa HENOBHO-
niTHROT ocobu (y Biui Bix 14 no 18 pokiB) Bpa-
XOBY€ETHCS TMiJI Yac 3aCTOCYBAaHHS HOBHX METO-
IiB MPO(IaKTUKH, A1aTHOCTUKH, JIKYBaHHS Ta
JKapChKUX 3ac00iB, sKI 3HAXOMATHCS HA PO3-
ISl B yCTAHOBIICHOMY TIOPSIKY, aje IIe He
JIOTYIIEH1 10 3aCTOCYBaHHs, Ta HE3apEeCTPOBa-
HHX JIiKapChKuX 3aco0iB (cT. 44)'°. BiamosiaHo
no crarti 13 3akony Ykpainu «IIpo 3acTocyga-
HHSl TpaHCIUIAHTAIlil aHATOMIYHUX MarepiaiB
JIOIMHI» 3aCTOCYBaHHS TPaHCIUIAHTAIlll peru-
ME€HTaM BIKOM Bij 14 poOKiB 3/11HCHIOETBCS 3 1X
00’ €KTUBHO MOiH()OPMOBAHOIO 3r0JI0I0, a 3T1IHO
31 crarreto 14 3roga OyTH JOHOPOM TeMoImoe-
TUYHUX CTOBOYPOBHUX KIITHUH 0C000I0 y Bl
Bix 14 1o 18 pokiB HagaeThCs TakO 0CO00I0,
a Takox il Oarbkamu a0o0 1HIIMMH 3aKOHHUMU
MpeACTaBHUKAMU I1i€i 0COOM B MHCHMOBOMY
Bursiai'!. Pexomennariii Komitery wmiHicTpiB
Panu €Bponu aepxaBaM-uiieHaM OO JOCIHi-
JOKEHBb Ha JIIOACHKOMY O10JI0TIYHOMY Martepiaii
MICTATh MOJIOKEHHS TIPO Te, 10 AyMKa 0CO0H,
sIKa HE MOXKE Ha/IaTH 3T0/ly Yepe3 CBOE HETIOBHO-
JITTS, TOBUHHA BPAXOBYBATHUCS K JeaJI1 OB
BU3HAYAIBHUI (PAKTOP MPOMOPIIIIHO 0 BiKy Ta
CTymeHs 3pinocTi'?.

HaBenene Buiiie cBiTYUTH PO BXKE HASIBHI,
3aKpIIeHI  MOXKITUBOCTI

3aKOHOJAaB4Y0 JJIsL

10 OcHoBM 3aKOHOZABCTBA YKpaiHH MPO OXO-
poHy 370poB’s : 3akoH Ykpaimm Ne 2801-XII Bifg
19.11.1992 p. / BepxoBHa Pana Vkpainu. URL: http://
zakon?2.rada.gov.ua/laws/show/2801-12.

' TIpo 3acTocyBaHHSI TpaHCIUTAHTAIli aHATOMiY-
HUX MarepianiB JrofuHi : 3akoH Ykpainu Ne 2427-VIII
Big 17.05.2018 p. / BepxoBHa Paga Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2427-19.

12- Recommendation CM/Rec(2016)6 of the
Committee of Ministers to member States on research
on biological materials of human origin. URL: https://
www.isciii.es/QueHacemos/Servicios/ComitesEtica/
CEI/Documents/Recommendation CM_Rec-2016-6.
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peamizamii «mpaBa IUTHHM Ha BiAKpUTE Mai-
OyTHe» (XO4a He HA3MBAIOYM MOTO came Tak, alie
(aKTHYHO € HIYMM IHITUM) 1 TPUHANMHI YacT-
KOBY MOXJINBICTh OyTH HE3aJIC)KHUM BiJI PillICHb
JOPOCIHX.

[IpocniakyBaT HasiBHICTH 3aKOHOJABYOTO
3a0e3MeueH sl MMpaBa Ha «BIIKPHUTE MaiOyTHE»
MOYKHA HE JuIIe y cdepi OXOPOHU 370POB’S.
Crarreto 295 1KY 3akpimieHo mpaBo ocodw,
sKa Jocaria 16-TH pokiB, 3MIHUTH Ha BIACHHUH
PO3CYy/l CBOE Mpi3BHUIIIE, M 5 Ta IO OATHKOBI.

Crartsa 51 3akony Ykpainu «OCHOBU 3aKo-
HOJABCTBAa YKpaiHU IIPO OXOpPOHY 3I0pPOB’S»
nependayae  MOXJIMBICTh  3MIHM  (KOPEKIIii)
cTareBoi HAJEKHOCTI OCOOH', X04 y I[BOMY
BUIAJIKY PaJIIe WIETHCS MPO «HEOOTHKEHICTH
PIIICHHAMU JOPOCIHX, «PIMIEHHSIM MPUPOIN»,
3a BHHATKOM, SIKIIO HE OyJIO 3MIMCHEHO BHOIp
CTaTi TUTHHH.

B ymoBax nmanemii, Ko yBech CBIT O0peTbes
3 COVID-19, nenaini Oinbliie KpaiH 3ampoBaKy-
10Tk BakmmHario aireil Bix COVID-19 (CIIA,
Kanana, Yropuuna, I3pains ta in.'%). V 1iii mio-
[IMHI TAKOX MOCTA€E MUTAHHS PO «HEOOTSHKEHHS
JITeW PIMICHHSMU, MIONPaB/Ia BKE MPUUHATAMH
He numie OarbkaMu, a ¥ JepkaBoro. TyT ciin
HAroOJIOCUTH, 110 BigmosigHo a0 cT. 6 KonseHiul
Ipo TpaBa JUTUHH JIEpKaBU-YUaCHHUII 3abe3rie-
9yIOTh, 30KpEMa, 37J0POBHI PO3BUTOK TUTHHH'®,
y cT. 5 3akoHy Ykpainu «OCHOBHU 3aKOHOIABCTBA
VYKpaiHu TIpO OXOPOHY 310pOB’S» BHU3HAYEHO,
0 OXOpOHA 3/0pOB’S — 3araJbHUNl 00OB’s-
30K CYyCHUIbCTBa Ta jepxaBu. I3 HOpM 3akoHy

3 OcHOBH 3aKOHOZABCTBA YKpaiHH IIPO OXO-
poHy 310poB’s : 3akoH Ykpaimm Ne 2801-XII Big
19.11.1992 p. / BepxoBna Pana Vkpainu. URL: http://
zakon2.rada.gov.ua/laws/show/ 2801-12.

4 Baknuuargiss mpord COVID-19 ta gitu. 1o
Bimomo? URL: http://zsmu.edu.ua/new 3462 html.

15 KouBeniiist npo mpaea autuHu Big 20 siucrto-
nana 1989 poky. URL: https://zakon.rada.gov.ua/laws/
show/995 021.
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VYkpaiau «I1po 0XOpoHy TUTHHCTBa»'® BUILIHMBAE,
1110 3a0e3MeYeHHs HalKpalX 1HTepeciB JUTHHU
JOCSITAETHCSI TAKOXK 1 IIISIXOM CTBOPEHHS yYMOB
Ta rapaHTyBaHHA NpaBa JUTUHHU Ha OXOPOHY 3710~
poOB’s. 3 ypaxyBaHHSIM TOTO, 0 BaKIMHH PEKO-
MEHJI0BaHI 110 3actocyBaHHs BOO3, pexomen-
Janii moA0 BaKIMHALNT y T.4. 1 AiTe HeoOXiaHO
CTIpUIMAaTH Yepe3 MpU3My IMIKITyBaHHS JICPIKaBH
PO CBOE HACENIEHHs, BIAMOBIIHO 10 cTarti 24
Mi>XHapOAHOTO MAKTY PO TPOMASTHCHKI Ta MOJTi-
THYHI [IpaBa KOKHA TUTHHA Ma€ MPaBO Ha 3aXHCT,
HEOOX1IHUH Yy 3B 53Ky 3 11 MaJIONITCTBOM, 13 OOKY
ii ciM’i, cycnisibeTBa 1 gepxkaBu'’.

lapauM mpukianoM 3abe3medeHHs «IpaBa
JTUTHUHU Ha BIAKPUTE MallOyTHE» € CylI0Ba MpaK-
THKa iHmmx kpaid. Cyn y Higepnangax migrsep-
JIVB TIPaBo 12-pivyHOi JUTUHU OTPUMATH BaKIIUHY
Bix COVID-19 HaBiTh, SKIIO O0aTbKH MPOTH'S.
Xoua MOTHBALlisl AUTUHU BaKIIMHYBATHUCS CIIPO-
BOKOBaHa OakaHHSM 3ycTpiTucs 3 0alycero
1 BKUTH BCiX 3aX0/liB O€3MeKH, 00 He 3apa3uTu
JITHIO JIIOMUHY BipycOM, 3aKOHOZAaBYe 3abe3rie-
YEeHHsI NIpaBa JHUTUHH OTPUMATH BaKI[MHY BCY-
nepey Oa)kaHHIO OaTbKIB 1 € «IIPaBOM JUTHHU
Ha BiJKpHUTe MailOyTHE» B 1ii 3 MeToIO 3a0e3re-
YeHHs i1 HaWKpaIuX 1HTEPECIB.

H.B. Optuncbka, DOCTIIKYIOYH TIPaBO-
BUH CTaTyC HEMOBHOJITHIX, CIYIIHO 3a3HAYaE,
0 «MEXEH 3IIMCHEHHS OaThbKIBCHKHX IIpaB
Ta OO0OB’s3KIB Oylae Mipa TOMyCTHMOi TOBe-
MIHKM 0aTbKIB ITiJ] 4ac 3QIMCHEHHS OCOOMCTOrO
BIUIMBY Ha JUTHUHY Ta Jii 0aThKIiB, K1 CITIBMIpHI

16 TIpo oXOpOoHY IUTHHCTBA: 3akoH YKpaiHu
Ne 2402-111 Big 26.04.2001 / BepxoBna Pama Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/2402-14.

7 Mi>KHaApOAHUI MaKT PO TPOMAJISHCHKI 1 1MOJIi-
tryni npaBa. URL: https://zakon.rada.gov.ua/laws/sho
w/995 0437ind=1&text=%D0%B4%D0%B8%D1%8
2%D0%B8%D0%BD#w1 1.

8V Hinepnangax 12-piyHa JuTHHa Bigcymuia
mpaBo Ha cBoro BakiuHamito. URL: https://loyer.com.
ua/uk/u-niderlandah-12-richna-dytyna-vidsudyla-
pravo-na-svoyu-vakczynacziyu/.
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3 BHMOTaMH I€Jaroriki, HOPMaMH MOpalli,
METOI BUXOBaHHS» '’

BucnoBknu

«[IpaBo TUTHHM Ha BiAKpUTE MaOyTHE»
CJIiJI CIpUIMaTH IIMPOKO, BOHO HE € BiJIOKpemIie-
HUM BiJI IHIIIMX NIPaB TUTUHU Ta OaThKIB/OMIKYHIB,
a HaBIMAK{ — BOHO 3HAXOJUTh CBIN MPOSIB Y KOXK-
HOMY TIpaBi MaJONITHROI Ta/ab0 HEMMOBHOIITHBOI
0co0u Ta B KO)KHOMY TIpaBi Ta 000B’ 3Ky OaTbKiB
II0J10 CBOI JIiTeH, 30KpeMa LUIIXOM 3aKOHO/IaBUO
3aKpIMJICHUX Ta 3yMOBJIEHUX MPaBUIAMHU E€THKH
Ta MOpaJli MeX JomycTuMoi noseainku. «IIpaBo
JUTUHU Ha BIIKpUTE MalOyTHE» — Ii€ 3arajbHa
i1es 3abe3neueHHsl MMPaBOBOTO CTAaTyCy OUTHUHU
10 HaOyTTS HEH0 IMBUIBHOI JI€3IaTHOCTI, KOJH
JUTUHA CTaHe O0CO00010, 3/1aTHOI0 CaMOCTIIHO
NpUiAMaTy PIIIeHHS 1 HEeCTH BiANOBITAIBHICTb.
CtBOpeHHsI yMOB JUIi MailOyTHBOIO JUTHHH,
B SIKOMY BOHA MaTHMe 3MOr'y OyTH THM KUM XOu€ 1,
HACKIJIBKH 1€ MOYKJIMBO, MAaTH 3MOTY CaMOCTIHHO
npuiiMaTy pillleHHs, sIKI MOXYTh BIUIMHYTH Ha
SKICTb 11 JKHUTTS, 1 € KKOHCTPYKLIIEIO, 10 IITKOM
BIJIMOBIa€ PUHIIMITY 3a0€3MeueHHs HalKpaIx
iHTepeciB AuTHHU. «IIpaBo TUTHHM Ha BIKpUTE
MaiiOyTHE» HE € aOCONIOTHUM, BOHO 3aBXIU
nepeOyBaTUMe y CHIBBIIHOIIEHHI 3 MpaBaMH Ta
000B’s13kaMK  OATHKIB/OMIKYHIB, 10 3yMOBJIEHO
HEOOXIJIHICTIO BUXOBAHHS JUTHHU uepe3 ii npu-
pomHO O0OYMOBIIEHY HEMOXIIMBICTH CaMOCTIHHO
«OPIEHTYBATHUCS B )KUTTI» J0 NIEBHOIO BIKY.

VY cdepi Giomorii Ta MEIUIMHU, IO HaM-
OiJIpI1Ie HAOIMKEHA 10 IPUPOIU JIOJUHHU, 8 TOMY
1 OlibIlIe Yy TIKBa, HEOOXIHO peTeNbHille KOH-
TPOJIIOBATH peai3alilo OaTbKaMu/OmiKyHaMH
npaB Ta 000B’SI3KIB 100 MaJIOJITHIX/HEMOBHO-
JITHIX 0C10 1 IIIIXOM BCTAaHOBJIEHHS 3aKOHOIAB-
YUX TapaHTid 3a0e3NedyeHHs] NpaB MaJoJiTHIX/
HEMOBHOJITHIX Yy LK cdepi.

1 Oprunceka H.B. TIpaBoBuii cTaTyc HEMOBHOMIT-
HiX: TEOPETUKO-NIPaBOBE JAOCIIIKEHHS : JHC. ... 10-pa
topun. Hayk : 12.00.01. JIeBiB, 2017. C. 141.
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The article is devoted to the study of the principles of formation and implementation of the state
policy of foreign investment. Based on a large array of scientific literature, the author concludes that
in the hierarchy of principles of law, the principles of formation and implementation of state policy
of foreign investment relate to the organizational principles of the state. Given the fact that the
organization of the state activity is complex, the author proves the feasibility to highlight two key
components within the organizational principles of formation and implementation of investment
policy, namely: a) general organizational principles and b) functional organizational principles.

In the course of the research, the author draws attention to the fact that the state, in formulating
the state policy of foreign investment, the state-authorized bodies should be based on such general
organizational principles as: a) the principle of systematic legal regulation of foreign investment,
b) the principle of protection of national interest.

Examining the functional organizational principles, the author draws attention to the fact
that they are related to the process of foreign investment and the organization of the system of
state bodies in the field of regulation of foreign investment and proposes own definition of the
functional organizational principles of foreign investment policy.

Analysing the practice of positive experience in the legal regulation of investment relations
and the functioning of the systems of state-authorized bodies in the field of foreign investment
in foreign countries, the researcher also proposes to identify such functional organizational
principles as: a) the principle of concentrating powers to implement the state policy of foreign
investment in the competence of one body authorized by the state; b) the principle of determining
the competence of state-authorized bodies in the field of foreign investment exclusively at the
legislative level; c) the principle of prohibition of profit-making by authorized state bodies in the
implementation of foreign investment policy.

According to the author, the development and implementation of state policy on the basis of
selected principles will allow Ukraine to form a proper investment climate in the country.

Ilomxo npuHIUIiB NPaBoOBOro OpMyBaHHS Ta peaJsti3allil 1epKaBHOI MOJTITHKH
iHO3eMHOI0 iHBeCTYBAHHS B YKPpaiHi

Iyzanosa Ianuna Hocunisna

KaHouoam ropuoudHUxX HayK,

ooyenm xkagheopu yugiibHo20 ma mpyoo8o2o npasa
Hasuanvrno-nayko8o2o mMopcoko2o 2yMaHimapHo2o iHCmumymy
O0ecbKo20 HAYIOHAIbHO20 MOPCLKO20 YHisepcumemy, Ykpaina
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Beryn

VY cydacHOMY CBITi CTaOUTBHUN PO3BUTOK
Oynp-sKOT JepKaBU 3alleKUTh BiJ OaraTbox
(hakTopiB, TOJIOBHUM 3 SIKUX € cTaOlbHE Haj-
XO/DKEHHST 1HO3EMHHX IHBECTHUIIH Yy HaIlio-
HaJbHY €KOHOMIKY. Pe3ynbTaToM 1bOTO € po3-
BUTOK BHCOKOTEXHOJIOTIYHOTO BUPOOHUIITBA
MPOAYKIIiI,
HOBHX POOOYMX MICIb Ta YCIIIIHUN BUXiJ Ha

KOHKYPEHTO3/]aTHOT CTBOpPEHHS
MDKHapOJIHI PUHKU Hal[lOHAJIbHOTO TOBapOBH-
poOHUKa. YpaxoByIOUH Iie, PO3BUHEHI JepKaBU
B paMKax CBOro ()yHKIIIOHYBaHHS MPHILUISIOTH
3HAYHYy YBary CTHUMYJIOBAaHHIO HAaJXOJKCHHS
1HO3eMHHMX 1HBECTHIIH, (OPMYIOYH CBOIO
IHBECTHIIIHHY TTOJITHKY.

CranoBnenHsi i po30ymoBa VYkpaiHu sK
HE3aJeXHOi, COI[iaJbHOI, IEMOKpPAaTUYHOI Ta
€KOHOMIYHO MOTYTHBOT JIep:KaBU TAKOXK Mepe-
Oagae BHpIIIEHHS OararbOX OpTraHi3aIlifHuX
Ta MPaBOBUX MpoOieM, 30Kpema i THX, IO
MOB’sI3aH1 31 CTBOPEHHSM HOBOI MoOjenl Jep-
KaBHOI TOJITUKH 1HO3EMHOTO i1HBECTYBAHHS
(mam — JIIIII). BupimeHHs 3a3Ha4eHHUX MPO-
O07eM TIOB’si3aHE 3 BHKOPHCTAHHSM BEIUKOTO
o0csary (iHaHCOBUX pecypciB, IO B yMOBax
€KOHOMIYHO1 HECTaO1ILHOCTI € JOCUTH MPOOIIe-
MaTUYHHUM 1 BUMAarae BijJi yHOBHOBAXKECHHUX JEP-
’KaBOIO OPTaHiB BiJMOBIIaJbHUX Ta €(PEKTHUB-
HUX pimieHb. TakoX CTBOPEHHsS HOBOi MOjei
1HO3eMHOI0 1HBECTYBaHHS HOTpedye TIpyH-
TOBHOT'O TEOPETHMYHOTO OCMHCIICHHS Ta BUPO-
OJICHHS BIJIMOBIIHUX HAYKOBUX 3acaj il popmy-
BaHHJ 1 peanizanii. TakuMH 3acajiaMu € IPaBoBI
npuHuunu Qopmysanns Ta peamizamii JIIII,
BUKOPUCTAHHS SKUX JACTh MOXJIHUBICTb OTpPHU-
MaTH MaKCHUMaJIbHO IMO3UTUBHUHN €(EeKT.

VYpaxoByrouu 3a3HAYEHE, Memow HAuloi

cmammi € BA3HAYCHHS Ta XapaKTePHCTHKA TIpa-
BOBHX NPUHIMIIB (OPMYBaHHA Ta peaizarii
JUTIL
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Bu3HaueHHs Ta XapakTepUCTUKA IPUHIIM-
niB ¢opmyBanns ta peamizamii Il e cxman-
HUM 3aBJaHHAM 1 He MoOXe OyTH BHpIICHHM
0e3 3’siCyBaHHS, SIK MIHIMYM, TPhOX CKJIAJOBHX
YacTWH, a came: IOHATTS TNPHUHIMIIB TpaBa,
HOHATTS. MPAaBOBUX MPUHLUIMIB  JIE€P>KaBHOI
JISITBHOCTI Ta TIOHATTS 1 CYTHOCTI JEp>KaBHOL
IHBECTUIIWHOT TOMITHKU. Y paMKax IUX TPbOX
CKJIaJIOBUX YaCTUH 3a3HAYMMO OCTAaHHI Baromi
JOCTI/DKSHHS, 10 BIUIMHYJIM HA CTaHOBIICHHS
BUCHHS PO JEPKaBHY 1HBECTULINAHY TMOJITHKY
Ta Takui ii Hanpsm sk 11

Sk moxa3ye aHaji3 HAyKOBOi JTEparypu,
JOCIIPKEHHSIM TMPHUHLMUIIB TpaBa 3aiiMainach
JIOCUTH BEJIMKAa KIUIBbKICTH BUeHHX. Paszom 13
THUM Ha Cy4acHOMY eTali pPO3BUTKY BITUH3-
HSHOI IOpUAMYHOI HayKu HaHOUIbII 3HAY-
HUIl BKJIaJ y BYEHHsS PO NPUHIUNM IpaBa
3poOmnm Taki HaykoBui, sk M.I. Bparacrok!,
O.B. 3aituyk®, M.I. Kosrobpa®, A.M. Konomiii*,
H.M. Omnimenko’ Ta iH. Y poborax 3a3Hadye-
HUX BUEHHUX OyIH PO3KPUTI CYTHICTH Ta 3MiCT

! Bparactok M.I. CriBBiIHOIICHHS 3arajbHUX

NPUHIMIIB [IpaBa Ta HOPM IIpaBa B OCHOBHMX THIIaX
IpPaBOPO3YMiHHA. Dinocogcvki ma Memooonociumi
npobnemu npasa. 2016. Ne 1(11) C. 60-72.

2 Bajiuyk O.B. IlpuHuunu mnpaBa B KOHTEKCTI
PO3BHTKY 3arajbHOi Teopil AepkaBH 1 mpaBa. A7nb-
manax npasa. OCHOBONONONCHI NPUHYUNU NPABA 5K
tioeo yinnicni eumipu. Hayxoeo-npaxmuunuii sgcypuai.
Bunyck 3. Kuis : IH-T nepskasu i mpaBa iM. B.M. Kopelip-
xoro HAH VYkpaiuu. 2012. C. 21-27.

> Kosrobpa M. IlpuHiunu mpasa: METOMXOIOTIUHI
MiAXOAW JIO PO3YMIHHSA TpHUpoaAHM Ta Kiacudikamii B
YMOBaxX CydYacHUX IIo0ali3amiiHuX TpaHcopMaliiii.
Ilpaso Vkpainu.2017. Ne 11. C. 140-149.

* Kononiit A.M. ITpunimmnu npasa Ykpainn. KuiB :
FOpinkom [uTep,1998. 208 c.

> Owuiuerxko H.M. TIpuHImI 3aKOHHOCTI: Hay-

KOB1 peaiii chorojeHHs. AnbMaHax mnpaBa. OCHOBO-
MOJIOKHI MPUHIUIM TpaBa sIK MOro LiHHICHI BUMIpH.
Hayxoeso-npaxmuunuii ocyprnan. Bunyck 3. Kuis : [H-T
nepxasu 1 nmpasa iM. B.M. Kopeuskoro HAH VYkpainu,
2012. C. 10-14.
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OCHOBOTIOJIOKHUX MPHUHIUIIB TpaBa Ta HaJaHa
ix 3micToBHa Xapakrepuctuka. Cepex iHO3eM-
HUX JIOCJIIHUKIB MUTAaHHSIM 3arajibHUX MPUH-
LIUIIIB TpaBa MPUIIISIIA CBOO yBary Taki BUEHI,
ak: Ampna [yimo®, Bari3-bepmynec’, Yapib3
Kosen®, ®abian Paiimongo’ Ta in. JlocmimkeH-
HSM TPUHIUIIB MPABOTBOPYOCTI 3aiiMaHCh
taki Bueni, sk: B.M. Kamno'’, B.C. Kosaib-
cekmit!!, H.M. Ilapxomenko'?, C.B. IlnaBuu'
Ta iH.

[TpuHIMIIaM AiSUTBHOCTI OpPraHiB AepKaBHOL
BJIJM Ta 11 amapary y CBOiX poOoTax MpUALISIINA
yBary Taki pociinuuku, sik JI.M. TopOyHosa'?,

¢ Alpa Guido. General Principles of Law. Annual
Survey of International and Corporative Law. 1994.
Vol. 1. Iss. 1. P. 1-38.

7 Véazquez-Bermidez, M. and Crosato, A.,

General Principles of Law: The First Debate within
the International Law Commission and the Sixth
Committee. Chinese journal of international lawro
2020. Vol. 19, No. 1, pp. 157-172.

8 Charles Covell. Hobbes. Realism and the Tradi-
tion of International Law. 2004. 194 p.

? Fabian O. Raimondo. General Principles of Law
as Applied by International Criminal Courts and Tribu-
nals. The Law and Practice of International Courts and
Tribunals. 2007. Vol. 6. P. 393-406.

10 Kammo B.M. OCHOBHiI MNpPUHIUNN [TiSUTBHO-
cti KoHcrutyniiiHoro cyny VYkpalHM: CTPYKTypHH
BUMIp. AnbMaHax npaBa. OCHOBOMOJIOKHI HMPUHIUIIH
mpaBa sIK WOTo IiHHICHI BUMipU. Haykoso-npaxmuy-
nuti acypuan. Bunyck 3. KuiB : [H-T nepxaBu 1 mpasa
im. B.M. Kopernsrkoro HAH Ykpainu, 2012. C. 90-95.

" KoBanbscekuit B.C. TIpaBOTBOpYiCTB: Teope-
THYHI Ta JIOT14Hi 3acauy : MoHorpadis. Kuis : FOpinkoM
TaTep, 2005. 192 c.

12 Tlapxomenko H.M. Mera, 3aBmaHHs Ta MpPUH-
UM TIPaBOBOTO 3a0e3reueHHst HopMoTBopyocTi Kaoi-
Hety MinictpiB Vkpainu. [lpasosa depocasa. 2011.
Bum. 22. C. 138-145.

13 Mnasuu C.B. TeopeTHKO-METOMOIOTIUHI 3acagu
MIPaBOTBOPYOCTI : aBTOped. AMCC. ... KaHI. FOPUJI. HAYK :
crert : 12.00.01. KuiB : IHcTHTYT nepxaBu i mpasa iMm.
B.M. Kopeuskoro HAH VYkpainu, 2009. 16 c.

14 TopOyHoBa JI.M. TIpuHIUNN 3aKOHHOCTI Y HOP-
MOTBOpPYI MisUTBHOCTI OpraHiB BUKOHABYOI BIIAJIH.
Kuis : FOpinkom IuTep, 2008. 240 c.
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O.C. uinpos, O.B. Tkans, A. Llemynpko'®
Ta iHmI. Y poOoTax 3a3HaYEHUX BUEHUX OyiH
PO3KpUTI OCHOBHI TMPUHIMIKA Ta iX pOJIb
y HOPMOTBOpUIH MisTIBHOCTI OpraHiB JIepKaB-
HOT BIIAJM, & TAKOXK MPUHIUIH (DyHKI[IOHYBaHHS
JIep>KaBHOTO arnapary B YKpaiHi.

Cepen ocraHHIX JOCTIKEHb (DYyHKIIOHY-
BaHHS Jiep’kaBU y cdepl 1HO3EMHOTO 1HBECTY-
BaHHSl Ta peaii3alii Hel Jep)KaBHOI 1HBECTH-
[IAHOT TOJIITUKKA BapTO 3rajaTd poOOTH TaKHX
nocmiaaukis, sk B.C. Kuszes!’, A.B. Mep3aisik'®,
10.0. Csimmuna®, O.B. Opmo® Ta iHmmi.
Oxpemi nmuTaHHA peaiizaiii JepKaBHOI iHBecC-
TUIIAHOT TOMITHUKU Oynu BHUCBITIEHI B po0o-

Tax TaKUX MPEICTAaBHUKIB €KOHOMIYHOI HayKH,

!5 Nuinpos O.C. CneuiaibHi NPUHIUNN (YHKIIO-
HyBaHHs BHKOHaBYOl Bia . BumaBHUITBO JIbBiBCHKOT
nomitexHiku. 2017. Ne 884 C. 108-112 URL: http://
science.lpnu.ua/sites/default/files/journalpaper/2018/
jun/13327/18.pdf.

16 Transt O., [enyapko A. 3araibHi OPUHITUITN
oprasizauii Ta AisNIBHOCTI JAep)kaBHOTrO amapary. [1io-
npuemHuymeo, 2ocnodapcmeo i npaso. 2019. Ne 11.
C.274-279.

7 Kusizes B.C. AQMiHICTpaTHBHO-TIPABOBI 3acain
(hopMyBaHHs Ta peaizallii IHBECTUIIIHHNUX BITHOCHH B
Vkpaini : aBroped. AUC. ... KaH]. OPUJ. HAyK : CIICIL.
12.00.07 «AnMiHicTpaTHBHE MpaBo 1 mporuec; (iHaH-
coBe mparo; iHMopMalliiiHe MpaBoy»; MiKHAPOTHHHA
yHiBepcuTeT Oi3Hecy 1 npasa, Xepcon, 2011. 19 c.

18 Mep3sisik A.B. [lep:kaBHe yrpaBTiHHS iHO3EM-
HAMH IHBECTUIISIMU: PETiOHAILHUI acleKT : aBTO-
ped. quc. n-pa Hayk 3 gepx. YnpapiiHHg : 25.00.02
«MexaHi3Mu JepKaBHOTO yIpaBiiHH» ; Hail. akan.
nepx. ynp. Ilpu IlpesunmentoBi Ykpainu. Kuis,
2003. 36 c.

1 Ceimmmuna [0.0. AamiHiCTpaTHBHO-TIPABOBI
3acaau JIEPKABHOTO PETYJIIOBaHHS iHO3EMHOTO iHBeC-
TyBaHHA B YKpaiHi: Teopis i mpakTHKa : MOHOTrpadis.
Xapkis : 3omota muiis, 2017. 374 c.

20 Opnos O.B. TuHOBaIliiiHI IpoLleCH B JIEpKaB-

HOMY yIpaBIliHHi : MOHOTpadis. Xapkis: Marictp. 2012.
248 c.
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gk T.B. IMawunmmnu?', A.C. Crenymikina®,
0.0. Cyxuit*, B.B. HopHoOaes* Ta iHi.

BukJian ocHOBHOTO MaTtepiaay

Po3kputtss cytHOCTI mpuHIUITB (hopmy-
BaHHs Ta peanizanii JAIIIl Bumarae po3kpuTTS
CYTHOCTI Takoi Kareropii, Ik MPUHIUIHN TpaBa,
Ta iIXHBOT POJTi B AISUTHHOCTI IEPKaBH.

3BEepHEHHS /10 HAyKOBOI JIITEpaTypH, B SKil
BHUCBITJIIOIOTHCS TUTAHHS TPUHIUIIB T[paBa,
JTa€ MOXKJITUBICTh TOBOPHUTH TIPO T€, IO ChOTOJIHI
JOCTI/DKCHHS. TPUHIMIIB TIpaBa Ta MPHHLU-
B MPaBOBOTO PETYNIOBaHHS € HaA3BUYAITHO
aKTyaTbHOK) Ta BaXJIWBOK [JI1 KOPUIAYHOI
HAyKd TEMOIO, TPOTE Yy 3MICTOBHOMY IUIaHi SIK
BITUM3HSHI, TaK 1 1HO3eMHI (axiBIli HE MalOTh
€IHOCTI y 1iX crpuidHATTI. Lle mnosicHIOeThCA
THM, L0 KaTeropisi «IPUHIUIN [IpaBa» € Oara-
TOTPAHHOIO 1 TOB’S3YETHCSA 3 MOpaLIo, (HisTo-
codi€ro, COIIONOTIEI 1 3 3arajJbHUM OyTTsIM
monuHu. CaM TepMiH «IIPUHITUI MTOXOAUTH Bif
naT. principium — «Ha4dajao, OCHOBa», 1 JIOCHUTH
9acTO BUKOPUCTOBYETHCS B TaKUX 3HAYCHHSX,

2l MTapunmme T.B. IaBecTumiiiHA OiSUIBHICTH B
YMOBaX PUHKOBOT TpaHC(OpMaIlii eKOHOMIKH YKpaiHU :
aBToped. muc. ... kaHa. ekoH. Hayk : 08.01.01 «ExoHo-
MigHa Teopis» ; JIbBiB. Hail. yH-T iM. [. ®dpanka. JIbBiB,
2006. 20 c.

2 Cnenymkina A.C. JlepkaBHe peryJiOBaHHS
IHBECTHINIMHOT ~B3a€EMOJii  CKOHOMIYHHX CYy0’€KTiB
VYkpaiHu 1 MDKHApPOIHUX IHBECTHIIIMHUAX IHCTHUTYTIB :
aBToped. muc... kaHj. exoH. Hayk : 08.02.03 «Opra#i-
3allis YIpaBIiHHS, TUIAHYBAaHHS 1 PETYJIIOBaHHS €KOHO-
Mmikoro» ; HAH VYkpaiau. [H-T €KOH. pOTHO3yBaHHS.
Kwuig, 2000. 19 c.

2 Cyxwuit 0.0. [Ho3eMHe iHBECTYBaHHS B YMOBaX
PHHKOBOI TpaHCc(opMmanii eKOHOMIKH YKpaiHu : aBTO-
ped. muc... kana. exoH. Hayk : 08.01.01 «ExoHomiuHa
Teopist». JIbBiB. Ha1l. yH-T iM. I. @panka. JIsBiB, 2004.
20 c.

2 Yopuobaer B.B. InHOBaIliiiHO-iHBECTHUIIIIiHA
JISUIBHICTH Ta 11 peryiioBaHHS B €KOHOMILl YKpaiHHU :
aBroped. auc... kanj. exoH. Hayk : 08.00.01 «Exono-
MiYHa Teopis Ta iCTOpis eKOHOMIYHOI AymKu» ; Harl.
ripH. yH-1. {Hinpo, 2008. 19 c.
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SK: a) OCHOBHI 3acaju, BUXIJHI i1el, sSKi € yHi-
BEPCAIBHUMHU Ta MAlOTh 3arajibHy 3HAYYIIICTh,
XapaKTEPHU3YIOThCS BHIIOI0  IMIIEPATHUBHICTIO
1 BimoOpakaloTh CYTTE€BI TOJIOKEHHS Teopii,
BUEHHS, HAYKH, CUCTEMH BHYTPILIHBOTO 1 MIXK-
HApOJHOTO TIpaBa, MOJITHYHOI, JEPKABHOI UM
rpOMaJICHKOI oprasizaiii (rymaHi3M, 3aKOHHICTb,
CIIPaBE/UIMBICTh, PIBHICTh T'POMAISIH TEPe
3aKOHOM TOII0)*’; 0) BHYTPIIIHE TEPEKOHAHHS
JIIONMHM, 10 BU3HAYac ii cTaBiIeHHSI 40 MiHCHO-
CTi, CyCHIJIBHUX 1/I€H Ta AisUIbHOCTI?®; B) METOIH
MHCJICHHS?.

10010:0)i1Z SIDI (0
COPUIMHATTSA TPUHLMUIIB TpaBa, CIiA MOTOIU-

V3arajapHIOKOYMA ~ HasABHI

TUCh 13 JOCTIIHUKAMH?® $Ki KOHCTATyBarTw,
0 1 B 3arajbHiil Teopii mpasa, i B ramxy3eBux
IOPUIMYHUX HayKaxX MiJl NPUHIUIAMH TIpaBa
PO3yMIIOTh OCHOBOTIOJIOXKHI 17€i, Hadamna, sKi
XapaKTepU3yIOTh CYTHICTh MpaBa SK COIialb-
HOTO SIBUIIA 1 IKI CTBOPIOIOTH OCHOBY TpaBa siK
takoro. [Ipu 1bOMy MPaKTUYHO BC1 TOCTITHUKH
BKa3ylOTh, L0 MPHUHLUIHN TpaBa MPOHU3YIOTH
yC1 MpaBOBI HOPMU, MOXKYTh OyTH K 3aKPIIUICHI
B HOPMAaTHUBHHUX aKTaX, TaK 1 JOTIYHO BUTIKATH
13 CYKyHHOCTI NMpaBOBUX HOpM. Takox y JiTe-
parypi BKa3yeTbCs, IO MPHUHILUIM [paBa HE
€ IKUMOCH CTaOUILHUM, 3aKOCTEHIJIUM SIBUILIEM.
Bonu mnocriiiHo po3BHBaIOThCS 1 BimoOpaka-

I0Th CYTHICTh COIIaJIbHO-TIOMITHYHOI (popmartii

2 Mamkyn M. Tpunuunu cimeitnoro mpasa (CyT-
HICTHh Ta TPOOIEMH 3aCTOCYBaHH:) : MOHOTpadis. YKro-
pox : BugaBautrBo Onekcannpa [apkymri, 2019. C. 11.

26 Zaiiuyk O.B. IpuHLMIK [paBa B KOHTEKCTI PO3-
BUTKy 3arajbHOi Teopii AepikaBu 1 mpaBa. Anbmanax
npasa. OcHo8ONONI0NCHT NPUHYUNU NPABA SIK U020 YIHHICHT
sumipu. Hayxoeo-npaxmuunuii scypran. Bumyck 3. KuiB :
In-T nepxasu 1 mpasa im. B.M. Kopenskoro HAH Vkpa-
iam, 2012. C. 21-27.

27 John Dewey. Logical Method and Lal. Cornell Law
Review. Vol. 10. Issue 1. December 1924. P. 27.

28 Crapuncekuit M.B. 11010 NOHATTS «IPUHIMIIN
MIPABOBOTO PETYNIOBaHH. Haykosuil sicnuk Yaiceopoo-
cvkozo ynieepcumemy. Cepia [IPABO. 2013. Bumyck 21.
Y. 1.T. 1. C. 95-99.
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CYCITLITBCTBA, IO 00’ EKTUBYETHCS B OCOOIMBOC-
TSX TMPaBOBOI CHUCTEMHU KOHKPETHOI JIepKaBH.
[Ipu mpOMy BHIUISAIOTH 3arajbHi, MIKraigy3eBi
Ta rajry3eBi NPUHIIMAIH ITpaBa®’.

VYpaxoBylouu 3a3HayeHE, BBAKAEMO 32 MOX-
JMBE NMPUHLUIN MpaBa BU3HAYUTHU SIK OCHOBHI
imei, mo BimoOpakaroTh 3aKOHOMIPHOCTI PO3-
BUTKY CYCIIJILCTBA 1 OCOOMUBOCTI 3B’A3KIB, 1110
BUHUKAIOTh Y HHOMY, & TAKO)K BU3HAYAIOTH CYT-
HICTb, QYHKIIIT TIpaBa y MpoIeci pO3BUTKY IIOTO
CYCIILJIbCTBA.

[oBOpsTYM TIPO MPHUHIIUIIN TPABOBOTO PETY-
JIOBaHHS CYCHUIBHUX BiJIHOCHH, CIiJ BKa3zaTH
Ha Te, 1[0 NPUHIUIM [IpaBa Ta MPUHLUIN Ipa-
BOBOTO pEryJIIOBaHHS TICHO TIOB’SI3aHI MIX
c00010, OCKUIBKH CaMe 13 IPUHIIHIIIB TPABOBOTO
peryiioBaHHs B IpOLECi iX 1CTOPUYHOIO PoO3-
BUTKY BHOKPEMJIIOIOTHCS HAMOLIbII MPUHHATHI
B 3araJIbHOIUBLII3AIHHOMY IUIAHI MPUHIUIH,
SIK1, BIATIOBIIHUM YHHOM O()OPMHBIIHUCH, TIEpe-
TBOPIOIOTHCSI HA 3arajJbHOIMBINII3ALIHE HaJ-
O6aHHs y (opMi NPUHIUMIB TpaBa. Y IbOMY
IUIaH1 JOIIJIBHOIO € TTO3UILis, BIAMOBIIHO J0 SKOI
JWIIE TaKe COPUNAHATTS CITiBBIIHOIIECHHS PUH-
LIUIIIB [IpaBa Ta NPUHIUIIB [IPABOBOTO PEryJIto-
BaHHs JIa€ MOXJIMBICTH 3PO3YyMITH TJIMOWHHY
CYTb IIPOIIECIB, IO MPOXOASTH Ha TEPUTOPIi KOH-
KPETHOT JIep’KaBH, Ta YCBIIOMUTH, YOMY B OKpe-
MUX Jiep’KaBax MaHylOTh Pi3HI MPaBOBI PEKUMHU
pEryIIOBaHHS MOJIOHUX CYCHUIBHUX BiTHOCHH?’,

TakuM 4MHOM, PO3KPHUBAIOYH POJIb TIPUHIIH-
iB MpaBa B AISJIBHOCTI JIep’KaBH, BapTO HAro-
JIOCUTH, 110 BOHM € OCHOBOIOJOXHUM (yHa-
MEHTOM MOOYJI0BH TNPaBOBOTO CYyCIHiJIbCTBAa Ha
TEPUTOPIi AepP>KaBU 1 OJHUM 13 HaHBaXKIMBIILINX

? Crapuncekuii M.B. TIpoGneMu Ta mepCreKTHBH
[IPABOBOTO PEryJIIOBAHHS BaJIOTHUX BIIHOCHH B YKpaiHi :
Monorpadis. Cymu : BupgaBHUYO-BHPOOHHYE ITiIIPUEM-
cTBO «Mpis», 2015. C. 127-146.

30 Crapuncekuii M.B. TIpoGneMu Ta TEpPCHEKTHBH
TIPaBOBOTO PETYITIOBAHHS BAIIOTHUX BITHOCHH B YKpaiHi :
MoHorpadis. Cymn : BunaBHH90-BHpOOHHYE MiIPHEM-
cTBO «Mpist», 2015. C. 127-146.
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IHTETpalliiHUX EJIIEMEHTIB y CHCTeMi MailyT-
HBOTO MPABOIOPSTIKY.

[lepexoasiun 10 pO3KPUTTSI CYyTHOCTI MPUH-
mumiB GopmyBanHs Ta peamizauii I, cmix
3BEpHYTH yBary Ha Te, 11O B i€papXii NMpUHIU-
MiB MpaBa NpUHUIUIU (OPMYBaHHS Ta peali3a-
1ii BITHOCSTHCS 10 OpPraHi3aliifHUX TPUHIUIIIB
(GYHKLIOHYBaHHS JepXKaBU. YPaxXOBYIOUH TEMY
CTaTTi, B IOJIAJIbIIOMY MU Oy/1IeMO TOBOPUTH PO
opraizauiifHi npuHIUIH GOPMYBAHHS Ta peaJi-
3arlii IHBECTHUIIIHOT MOMITUKNA YKpaiHH.

VYpaxoByrouu Te, 10 OpraHizailis AisIbHO-
CT1 JIep>KaBU Ma€ CKIIAJIHUHI XapaKTep, BBAXKAEMO
3a JIOIUJIBHE B paMKax OpTaHi3aliiHUX MpPHH-
nuniB GopmyBaHHS 1 peaiizalii 1HBECTHIIH-
HOT IOJITHKA BUJAJIATH Bl CKJIQAOBl YaCTUHU:
a) 3araibHi Ta 0) QyHKIIIOHAIBHI OpraHi3aIliifi
TPUHIHIIH.

JlepkaBa, 3anpOBaUKYIOYM TOW YM IHIIMNA
PEXUM 1HO3EMHOT aKTUBHOCTI Ha BJIACHIN TepH-
TOpii, Mae BPaxOBYBaTH BEJHKY KUIbKICTh (hak-
TOpPiB, SIKI MOXYTb IMOTEHLINHO BIUIMHYTH Ha
CTaH EKOHOMIYHOi aKTMBHOCTI HalllOHAJIbHUX
Cy0’€eKTiB TOCTIOAApChKOi MisTbHOCTI. Tomy i
yac (opmysanns /Il ymoBHOBaxeHi nepika-
BOKO OpraHM MalOTh CIMPATUCH HA TaKi 3a2aibHi
opeauizayitiHi  npunyunu, SK:
CHUCTEMHOCTI MPaBOBOTO PETYIIOBaHHS 1HO3EM-

a) IPHUHLMII

HOTO 1HBECTYyBaHHS, 0) MPUHLHUI 3aXUCTy Halli-
OHAJILHOTO 1HTEPECY.

Po3KpUTTSI CYTHOCTI TPHUHIMITY CHUCTEM-
HOCT1 TPABOBOTO PETyJIIOBaHHS 1HO3EMHOIO
IHBECTYBaHHs MOTpeOye KOPOTKOI XapakTepH-
CTHUKH CUCTEMHOCTI SIK IIPUHIIUAITY PETYITFOBAHHS
a TaKOXK 1HBECTHIIMHOT ITOJIITHKH.

Sk 3a3Ha4arOTh HAYKOBIIl, CHCTEMHUU MiJI-
X1 — 1e SKICHO OLIbII BHUCOKHU PIBEHBb, HIXK
IPOCTO TpeAMEeTHHH croci® mociimkenHs. Lle
nepexiJ BiJ Mi3HAHHA OKPEMOTo [0 3arajib-
HOTr0, BiJ OJHO3HAYHOrO J0 0araTo3Ha4yHoro,
BiJ KOHKPETHOTO JI0 aOCTPaKTHOTO, BiJ OIHO-

BUMIPHOTO JI0 MOJIBUMIPHOTO, Bij JiHIHHOTO 10
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HeliHiiHOorO 1 T.1.°'. Y HayKoBiil iTeparypi mpu-
HHATO BUIUIATU CUCTEMHICTH JIMIIE SIK METOJ
HayKoOBOTO nociimkeHHs. I[lpu npomy B Haii-
OLITBIII 3araTbHOMY BUIJISIIII CUCTEMHE JIOCIiIKe-
HHS IPUHHATO PO3MVISLIATH K BCEOIYHUN aHai3
CKJaJHUX JIUHAMIYHHMX IIJIICHOCTEH, YaCTUHHU
SKHX 3HAXOISTHCS B OpraHiyHii €JHOCTI Ta B3a-
emopnii. PazoM 13 UM cuCTEMHUA ITiAX1] T yac
pETYJIIOBaHHSA TUHAMIYHHUX CTPYKTYp, SKAMH
€ JIep’KaBa 1 CyCHUIBCTBO, JA03BOJISIE€ BU3HAYUTH
BHYTPIIIHIA MeXaHi3M He TUIbKH il OKpeMHX
KOMIIOHEHTIB, ajleé 1 iX B3a€EMOAII0 Ha PI3HUX
piBHsAX. Criuparourch Ha BUIe3a3HaYCHE BU3HA-
YEHHsI 1HBECTHUIIIHOI TIOJIITUKHU 1 XapaKTepu3y-
oYM 11 CYTHICTh, CIiJ] KOHCTAaTyBaTH, 10 BOHA
€ CKJIaJIOBOIO YaCTHHOIO €KOHOMIUHOI MOJITUKH
JIep’KaBu, sKa CIpPsSMOBaHA Ha BPETYIIOBAHHSA
IHBECTHIIMHUX TPOIECIB y JepkKaBi. YpaxoBy-
toun 1e mig vac gopmysannsa I, ocoOnuBy
yBary CJiJi 3B€pTaTy Ha BPETY/TIOBaHHS BCIX eJe-
MEHTIB MEXaHi3My 1HO3E€MHOTO iHBECTYBaHHS
Ta BPaxOBYBaTW iXHI CHUCTEMHI 3B’s3kH. Jluie
Takui miaxia go opmysanus 1 peamizarii AITII
JacTh MOXIIUBICTh JIOCATTH MaKCHMaJIbHOTO
pe3ynbTary B AISIBHOCTI 13 3aJly4yeHHs 1HO3eM-
HUX 1HBECTHIIIN Y HaIlIOHAJIbHY EKOHOMIKY.

Po3kpuTTS 3MiCTy Ta CyTi IPUHIUITY 3aXU-
CTy HAI[lOHAJBHOTO iHTepecy mia vac ¢op-
myBanHs JIIIII morpeOye 3BepHYTH yBary Ha
CYTHICTh Takoi KaTeropii, sK «HaImlOHAIbHI
IHTEpECH».

AHani3 sIK HayKOBOI JiTepaTypH, TaK 1 YUH-
HOTO 3aKOHOJABCTBAa YKpaiHMW Ja€ MOXKIIUBICTD
TOBOPUTH TIPO TE, IO KaTEropis «HAIIOHAJIbHI
iHTepecu» € 0araToIUIaHOBOK Ta CKJIAJHOIO,
OCKUIBKH CTOCYETHCS IIMPOKOTO KOJIa KHTTEBO
BOXJIMBUX JJISl CYCHUIbCTBA peueil. 3okpema,
3 TOYKH 30py CYCHUIBHOI OC3IeKH HAIliOHAb-
HUMH IHTE€pECaMH BU3HAETHCS BCSI CYKYITHICTb

31 Adpanacbes B.I. O6LIECTBO: CHCTEMHOCTD, I103HA-
HUe U ynpasieHue. Mocksa, 1981. C. 7.
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KHUTTEBO BAYKIIMBUX IHTEPECIB Cy0’ €KTIB O€3MeKH
(oco0wu, cycrinbeTBa, JepKaBH), 0 BUPAXKAIOThH
noTpeOu KpaiHu B ICHYBaHHI Ta MPOTPECHBHOMY
po3ButKy. [Ipu 11pomy, sIK 3a3HAYArOTH JOCIIJI-
HUKH, HALlIOHAJIbHI IHTEPECH € NMEPIIONPUUNHOIO
MOJIITUYHUX M1H, 10 00’ €KTHUBYIOTHCS B €KOHO-
MIYHHX, TIOJITUYHUX Ta BIHCHKOBUX JOKTPUHAX,
PI3HOTO POy KOHIIETIIISIX, IporpaMax po3BUTKY
Tomo*2. YV COMiONOriyHAX TOCIIIKEHHIX HAalli-
OHAJIbHI 1HTEpPECH CHPUNMAIOTHCS SIK KaTeropis,
o BigoOpakae Mipy CaMOCBIOMOCTI 1 caMo-
BUPa)XEHHS HApOJy Ta XapaKTepU3ye CYCIIIbHY
€/THICTb, IEBHU MOJIITUIHUH TMPUHITUT Ta COIIi-
anpHe BiAUyTTa. [Ipu 11bOMy BOHHM pO3MIsiia-
IOThCSL K aKTUBHUH (hakTop 00’ €qHAHHS Hapo-
niB, KoH(eciil Ta rpomaisH, sKUi 3abe3nedye
JIYXOBHY €/IHICTH 1 JIOTIOMara€ pO3BUTKY iHTe-
JEKTyaJIbHOTO 1 MOPAJbHOTO MOTEHINaTy HaIlii.
Pazom i3 M, Kouu WIeThes po piBeHb AepKaB-
HOT TIOJIITUKH, HAI[IOHAJIBHI 1HTEPECH COII0JI0-
raMi CIPUHUMAIOTHCS SIK BaXKJIMBHUM JEp KaBHHI
pecypc, nieBuil (akrop MOAEpHi3allii, yMoBa
JUTSL BUPIILICHHS 30BHIITHBOMOMITUYHUX 3aBAaHb
1 mpoOsieM pO3BUTKY J€p’KaBU B POl CyO’ €KTa
CBITOBOI icTOpii*.

Hlono ropuanyHoro 60Ky kKareropii «Hari-
OHAJIBHI 1HTEPECH», TO TPABOBE 3aKPIIICHHS
MOHATTSI «HAIIOHAJIBHI 1HTEpecHu» B YKpaiHi
3’BUJIOCH 13 NPUHHATTAM 3aKkoHy YKpaiHu
«IIpo ocHOBM HarioHaJIbHOI Oe3mneku Ykpa-
iHM». BiamoBigHO 10 1OT0 3aKOHY HAIIOHATH-
HUMHU 1HTepecaMU BU3HAIOTHCS JKUTTEBO BaXK-
JUBl MaTepialibHl, IHTEJEKTyalbHI 1 JIyXOBHI
IIHHOCT1 YKpalHCHKOTO HapoOAy sSIK HOCISl CyBe-
PEHITEeTy 1 €QUHOTO JiKepena Biaau B YKpaiHi,

32 BesonmacHocts Poccun. IlpaBoBble, conmanb-
HO-DKOHOMHYECKME W HAyYHO-TEXHHUYECKHE AaCIEKTHI.
Wudopmarmonnas 6ezonacuocts. Mocksa : MI'® «3Ha-
Hue», [ OUTH, 2005. C. 512.

33 Kynsies H.H. O6ecreuenne HallMOHAIbHBIX HHTE-
pecoB Poccuiickoii ®enepanmu B MHPOPMAIMOHHOMN
cdepe: nmpaBoBoii acnekT : MoHorpadus. Mocksa : FOpnu-
tuadopm, 2012. C. 78-79.
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BU3HAYaJIbHI MOTPEOM CYCIHIIBCTBA 1 JepKABH,
peatizallis SKMX rapaHTye 1ep>KaBHUM CyBepeHi-
TeT YKpaiHu Ta ii IPOrpeCUBHUI PO3BUTOK. Ypa-
xoByroun Te, mo [IIIl € yacTuHOWO eKOHOMIY-
HOI MOJITHKH, T Yac 11 pO3KPUTTI MU OyaeMo
MaTd Ha yBa3l HaIllOHAJIbHI €KOHOMIYHI 1HTe-
pecH, [Ki JOCHITHUKH CIPUHUMAIOTH K 00 €K-
THBHI MOTHBHU il Jep)KaBHO-OPTraHi30BaHOTO
CycnuibcTBa y cdepl CyCniabHO-€KOHOMIYHHUX
BIJIHOCHH, 110 3YMOBIIEHI MaTepialbHOIO 3aIli-
KaBJICHICTIO B II€BHIN €KOHOMIYHIA IisJIBHOCTI
Ta MICLIEM JJaHOTO Ccy0’€KTa B €KOHOMIYHIH cHc-
TEeMi CyCILIbCTBa*,

TakuM YUHOM, PO3KPUBAIOYM CYTHICTh pea-
JI13a11ii MPUHIIMITY 3aXUCTY HAI[lOHAIBHOTO IHTEP-
ecy minx 4yac ¢dopmyBanHs Ta peamizamii JITII,
CJIiJ] BKa3aTH, IO YIMOBHOBAXXCHUHN IEpHKaBOIO
OpraH, y KOMIIETEHIIFO SIKOTO BXOJSATh MUTAHHS
JIIII, mae BpaxoByBaTu BCi HaIllOHAJbHI €KO-
HOMIUHI 1HTEpecH, SKi BUHHUKAIOTh YU MOXKYTb
BUHUKHYTH B MailOyTHhOMY. TilbKM B Takomy
pasi JepaBa Ma€ MOXJIMBICTb HE JIMIIE CTBO-
PUTH NPUHHATHY U1 YKpaiHU MOJeNb (yHKI-
OHYBaHHS €(EKTUBHOIO 1HBECTHUIIIHOIO PUHKY,
a ¥ pO3BHMBATH 1 BJOCKOHAJIOBATHU ii, 301IbIIY-
04U IHTCHCHBHICTh PO3BHTKY HAaIllOHAIBHOL
€KOHOMIKM Ta 3aXUINaTH HalllOHAaJbHOTO TOBa-
POBHUPOOHHMKA.

IoBopsiun mpo (dyHKITIOHANBHI OpTraHi3a-
[ilHI TPUHIMIHN, CIIiJ 3BEPHYTH yBary Ha Te,
10 BOHM TIOB’s3aHi 13 CaMUM IPOLECOM 1HO-
36MHOTO 1HBECTYBaHHS Ta OpraHi3alli€lo CHcC-
TEMHU JepKaBHUX OpraHiB y cepi peryTroBaHHs
1HO3eMHOro  iHBeCTyBaHHs. (DyHKIIOHAJIbHI
opraHizamiiHi TpuHIUIHU GOPMYBaHHS Ta pea-
mizarii JIITII mMokHA BU3HAYUTH SK 3aCHOBaHI
Ha TMaHIBHIM y Jiep’kaBi CUCTEMI €KOHOMIUHHUX
LIHHOCTEH. YIOBHOBaXEH1 JE€P>KaBOI0 OpraHi,

3% Jlouxin O.M. Exonomiuna (yHKIis Cy4acHOi
JepkaBu. TeopeTHKO-TIpaBoOBi acleKTH : MOHOTrpadis.
Kui : TOB «BunaBuuurso «¥Opunnuna gymkay, 2008.
C. 196.
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peamnizyloun CBOI TIOBHOB)KCHHS, 3IIHCHIO-
I0Th JIep)KaBHE PETYIIOBAHHS 1HBECTHUIIIMHHIX
BIZIHOCHMH Ha TEPUTOPii KOHKPETHOI JEepKaBH.
AHaJi3 MPaKkTUKH MMO3UTUBHOTO JOCBIIY MPaBo-
BOTO PEry/TIOBaHHS 1HBECTHUIITHUX BiJIHOCHUH Ta
(YHKI[IOHYBaHHS CUCTEM YIIOBHOBAXKEHUX Jep-
KaBOIO OpraHiB y cdepi iHO3eMHOro iHBECTY-
BaHHs B 3apyODKHHX JepKaBaxX Ja€ MOKIUBICTh
BUJUIUTH Takl (yHKIIOHAJIbHI OpraHizauiiHi
OPUHINIK, $K: a) TPUHIUN 30CePEIKEHHS
noBHOBaxkeHb Imono peanizauii I y kom-
NETEHIIi OJJHOTO YMOBHOBAXXEHOTO IEPKABOIO
oprany; 0) IPHUHIMI BU3HAYEHHS KOMIIETEHIII
YIOBHOBKEHUX JIEP)KABOIO OpraHiB y cdepi
1HO3EMHOTO 1HBECTYBAaHHS BUKIIIOUHO Ha 3aKO-
HOJZIaBYOMY DiBHI; B) IPUHIUI 3a00pOHH OTPH-
MaHHSI TPUOYTKY YHOBHOBAKEHUMH J€PKaB-
HUMHU OpraHaMu ITiJl 4ac peami3allii MoTiTHKA
1HO3€MHOTO 1HBECTyBaHHSI.

Sk mokasye aHaji3 NPaKTHKU IPaBOBOIO
pETyIItOBaHHS BIJIHOCHH 1HO3€MHOTO 1HBECTY-
BaHHSI B IHIINX JEPKaBax, y CBITI ICHY€ JIeKUIbKa
Mojenel GopMyBaHHS CUCTEMH YIIOBHOBaKEHHUX
OpraHiB, y KOMIIETEHIIIfO TKUX BXOJIATh IOBHOBA-
xenHs 3 peamizauii A1 Tak, y neskux gepxa-
Bax ICHy€ €IMHHWHA OpraH, iKW HaJUJICHUW BiJ-
MOBITHOIO KOMIIETEHIII€I0 Yy cdepi 1HO3eMHOTO
1HBECTYBaHHs 1 CAMOCTIMHO BUPILIY€E MUTAHHS
BHUJaHHS HOPMATHUBHO-TIPABOBUX aKTiB, IO
BPETYJIBOBYIOTH IIi Mpolecu. B iHmuX cuctema
PETYJIIOBaHHS 1HBECTHUIIIMHUX BITHOCHUH IOOY-
JIOBaHA IIIJITXOM PO3MIICHHS HOPMOTBOPYHX Ta
MPABO3aCTOCOBHUX MOBHOBAXEHB. Y TaKUX JIep-
’KaBax ICHYIOTb OpPTaHu, 110 TPUHMaIOTh 3aKOHO-
JlaBul aKTH y BCIX cepax y TOMy YUCIi 1y cdepi
1HO3eMHOT'0 1HBECTYBaHHS, 1 € IPABO3aCTOCOBHI
OpraHu, Kl peai3yloTh 3a3Haue€HI HOPMAaTHBHI
aKTH Y BCTAHOBJICHUX Y HUX PaMKax.

Sk mokasye mpakTHKa, KOXKHA 13 3a3Hade-
HUX MOJIeJIe Ma€ CBOi MepeBaru Ta HEIOJIKH,
npoTe, SIK CBITYUTH aHAJi3 €KOHOMIYHOTO CTa-

HOBJICHHSI Ta PO3BUTKY Jep)kKaB, HaHOUIbII
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IHTeHCHUBHO Ta CTa0lIbHO pPO3BUBAIOTHCA Ti
Jep>KaBU, B SKUX (PYHKIIOHYE MOJENb CHC-
TEMHU YIOBHOBAXXEHHMX OpPraHiB, sKa J103BOJISIE
MaKCUMAaJIbHO MIBHJIKO Ta €(EeKTHBHO peary-
BaTU Ha (iHaAHCOBY cHuTyalit0. ChOrofHi TaKoko
MOJICIITIO € MOJIEJTh, BiJIIIOBITHO J0 SIKOT B Aep-
’KaBl Ha 3aKOHOAABYOMY PiBHI BU3HAUYCHUH €111~
HUN oprad y cdepi peryiaroBaHHS 1HBECTHIIIH-
HUX BIJIHOCHH, KWW J[i€ B paMKaX BU3HAYCHHUX
YUHHUMU 3aKOHOJABYMMH aKTIiB 1 SKHH y TOB-
HOMY 00cs31 € BiNMOBiAaIbHUM 32 (HOPMYBaHHS
ta peamnizarito JAIIIl. YaBnserbcs, mo came Taka
MOJIe]Ib TOOY/IOBH CUCTEMH JEPKAaBHUX OpPTaHiB
y cdepi 1HO3eMHOTO 1HBECTYBAaHHS € HAWOUIBIII
e(DEeKTHBHOIO Ta € BTUICHHSM Yy KHUTTS TPHH-
LUITy €IWHOTO OPTaHy MPaBOBOTO PETYIIOBAHHS
IHBECTHUILIMHUX BIJHOCHH.

Peamizariss npuHIUIY BH3HAYCHHS KOM-
MeTeHI[li YMOBHOBAXKEHUX JEpPKABOK OpraHiB
y c(hepi iH0O3eMHOTO IHBECTYBAaHHS BUKJTFOYHO Ha
3aKOHOJIAaBYOMY PiBHI TICHO IOB’si3aHa 3 JIOJEP-
XKAHHSAM PEXKUMY MPaABOMOPSAKY, OCKITbKH
(yHKITIOHYBaHHSI YIIOBHOBXCHHUX JEPYKABOIO
OpraHiB Ha OCHOBI YUHHUX 3aKOHO/IABUMX AKTIB
€ BTUIGHHSIM 3arajbHOTO MPHUHIUIY 3aKOHHO-
cti. TakoX BTUICHHS I[bOTO MPHUHIIMITY T03BO-
Jsi€  TABUINUTH €(EeKTUBHICTh JIEP>KaBHOTO
opraHy HuIsixoM 3a0e3mneueHHsi HOro CTIMKOCTI,
nepeadadyBaHoCTI Ta BIAKpUTOCTI. CTIMKICTH
JIEp’)KaBHOTO OpraHy rmnepenbadae cTabilbHE
Horo (yHKIIOHYBaHHS Ta HEMOXJIMBICTH JIIK-
Bigamii 3aJie)KHO B COIIAJIbHO-IIOIITUYHOL
KOH IOHKTYpHU. BIIKpHUTICTh IisNIBHOCTI Aep-
JKaBHUX OpraHiB MPOSBISETbCA y iX (yHKIII-
OHYBaHHI Ha 3acajax CyBOPOTO JOTPUMAaHHS
YMHHOTO 3aKOHO/IaBCTBA Ta MOXKJIMBOCTI Tepe-
BIpUTH IXHIO AISJIBHICTH Y paMKaxX YHWHHOTO
3aKOHO/IABCTBA. BIIKpHUTICTh Hamae MOXKIHU-
BICTh YHUKATH 3JIOBKUBaHb IiJ] Yac (PyHKIIOHY-
BaHHS JiepKaBHOTO oprany. IlependauyBaHicTh
TISUTBHOCTI JIepKaBHUX OpPraHiB Mae€ BHSBIIS-
TUCS y YITKi BU3HAUYEHOCTI MOr0 KOMIIETEHIIIl

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
WWW.UNI-GOETTINGEN.DE/REOS

On the principles of legal formation and implementation of state...

B HOPMAaTUBHO-IIPAaBOBUX aKTaX HAMBUILOI IOPU-
IUYHOI CHJIM — 3aKOHAaX.

Po3kpuBatoun CyTHICTH TpHUHLHUIY 3a00-
POHM OTPUMAaHHS TPHOYTKY YIOBHOBaXKCHHUMH
Jep’KaBHUMU opraHam# i yac pearnizamii JJITII,
CNiJ BKa3aT, M0 JAaHUN MPUHIMI 00’ €KTUBYE
nudepeHiamiro Ta (QyHKIIIOHYBaHHS YIIOBHO-
BO)XEHUX JIEPKABOIO OpraHiB. BiH BUSBIAETHCA
B TOMY, III0 OJIUH 1 TOH caMUi OpraH HE MOXe
MOEAHYBAaTH HOPMOTBOPYY, IPaBO3aCTOCOBHY,
KOHTPOJIbHY Ta HamIsAoBY (YHKIII, a TakKox
MOBHOBAXEHHSI, peasizallisl [KuX mependadae
MOJKJIMBICTh OTpUMaHHS NpPHUOYTKY. 3a CBOEIO
CYTTIO, TEHETUYHUM TMOXOKEHHSIM Ta TMPHPO-
JIOI0 BiH € OJIHI€I0 3 hopM peaizaiii TpUHITUITY
NOAITY Biamu, o 3akpimieHuii y Koncrtury-
mii Ykpainu. | TouHO Tak, SIK 1 MmiJ 4ac MOMLTY
BJIAJIM, TIONUISAETHCS HE caMa Biaja, a PyHKITIo-
HAJIBHO-CTPYKTYPHHUH MeXaHi3M i 31iHCHeHHS,
TaK caMo 1 peanizailist JaHOTO MPUHIIUITY Tepe-
Oauae QyHKIIOHATBHUHN TIOIT BXKE y CTPYKTYpi
JiSUTBHOCTI YITOBHOBA)KEHOTO JIEPKABOIO OpraHy,
mo peamizye A1

BucuoBknu

CyKymHICTh MPHUHITUITIB TTOOYIOBH Ta pea-
Ji3arii [epKaBHOI MOTITUKY IHO3EMHOTO 1HBEC-
TyBaHHS CKJIaJIa€ CUCTEMY, 1110 Y CBOili OCHOBI
MOEHYE Bl TPYNMH TPUHIUIIB. a) 3arajibHI
oprasizamiitHi npuHIunu Ta 0) GyHKIIOHAIbHI
opraHizauiiiai npuHnunu. Jlo 3aranbHHX
opraHi3auiifHi NPUHIMIIB MOXKHA BIJIHECTH:
a) MPUHIHI CUCTEMHOCTI MPABOBOTO PETYIIO-
BaHHS 1HO3EMHOTO I1HBECTyBaHHS, 0) MpUH-

AN 3aXUCTy HaIlloHaJIbHOTO iHTEepecy. [lo

35 Asep’snoB B.B. TeopeTuuni i mpakTuuHi mpo-
61eMu BHKOHaBYOI Biaau B Ykpaini. [Ipobdnemnu pearniza-
uii Konerurynii Ykpainu: teopist 1 npaxkruka / Bigm. Pen.
B.®. Iloropinko : monorpadis. KuiB : In-T nepxasu i
npasa iMm. B.M. Kopeuskoro HAH Vkpainu: ACK., 2003.
C. 350.
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(GYHKIIOHAIBHUX OPTaHi3aliiHUX MPUHIUIIB
MOKHA BIJIHECTH: a) HMPUHLMII 30CEPEIHKEHHS
MOBHOBAKEHb IOJ0 peaiizamii aep>kaBHOL
MOJIITUKH 1HO3EMHOTO IHBECTYBaHHS B KOM-
MEeTeHIli OJHOro YMOBHOBAaXXEHOTO JepikKa-
BOIO opraHy; 0) HMPUHIMI BU3HAYECHHS KOM-
MeTeHIii yIOBHOBAKEHUX JIEP)KABOIO OPraHiB
y cepi 1HO3eMHOTO IHBECTYBaHHS BUKJIIOYHO
Ha 3aKOHOAABYOMY pIiBHI; B) MPUHLMI 3a00-

POHM OTpUMaHHS NPHUOYTKY YIIOBHOBaXCHUMHU
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JIepKaBHUMH OpTraHaMu TiJ dac peanizaiii
MOJIITUKYA 1HO3€MHOT'O 1HBECTYBaHHS.

Ha namry nymky, BupoOieHHs Ta peai3a-
Iisl Iep>KaBHOI TMOJITUKKA HA OCHOBI BUIAUICHHX
MIPUHITUIIB 1aCTh MOXJIMBICTh YKpaiHi HE JIUIIIE
chopmyBaTi HaJCKHUM THBECTUILIMHUN KIiMaT
y JepkaBi, a i1 moOynyBaTH eEeKTUBHY CUCTEMY
YIOBHOBR)KEHHUX JICPIKABOIO OPTaHiB, sIKi OyIyTh
HE JIMIIE peali3oByBaTH iHBECTHUIIIIHY MOJITHKY,
a ¥ 3aXUIIaTH HAalllOHAIbHI €KOHOMIYHI IHTEPECH.
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The relevance of the topic of the article stems from the scarcity of analytical research,
devoted to the analysis of theoretical principles and procedural order of holding of the public
covert investigative (search) actions in the pre-trial investigation of criminal offenses related to
the establishment or spread of criminal influence in the places of temporary isolation (temporary
holding facilities, remand centres or penal institutions). The aim of the article is to analyze the
peculiarities of conducting covert investigative (search) actions on the territory of places of
temporary isolation within the pre-trial investigation of criminal offenses under Part 2, Art. 255-1
of the Criminal Code of Ukraine.

The article examines the types of covert investigative (search) actions in accordance with
Chapter 21 of the Criminal Procedure Code of Ukraine, which are performed within the pre-trial
investigation of criminal offenses under Art. 255-1 of the Criminal Code of Ukraine.

In this context, the provisions of the Art. 267 of the Criminal Procedure Code of Ukraine
“Survey of public places, housing or other personal ownership” are analyzed, on the basis of
which it is established that the premises specially designed to detain persons whose rights are
limited by law (places of compulsory detention in connection with the serving of sentences,
detention, remand in custody, etc.) have the status of publicly accessible.

Based on the results of the theoretical study, the expediency of developing methodological
recommendations for the investigators of the National Police of Ukraine on conducting all types of
covert investigative (search) actions during the investigation of criminal offenses under Parts 2, 3,
Art. 255-1 of the Criminal Code of Ukraine (establishment or dissemination of criminal influence
committed repeatedly or in temporary detention facilities, remand centers or penal institutions, or
committed by a person in a position of heightened criminal influence, in particular in the status
of “thief in law”) is substantiated. Such recommendations should be aimed at ensuring effective
procedural application of the results of covert investigative (search) actions as the main or in the
weight of evidence in criminal proceedings during pre-trial investigations and court hearings.

Oco0MBOCTI MPOBeIEHHS HENIACHUX (CJIITYMX) PO3LIYKOBHX il
y MesKax J0CYI0BOr0 po3CailyBaHHS 32 KPUMiHAJBLHUMHU NMPABONOPYIIEHHAMH,
nependayeHumu 4. 2 ct. 255-1 KK Ykpainu

Tkauenxo Cepeiii Banepiiioeuu
a0 'toHKm Kagheopu KPUMIHATLHO20 NPOYECY
Hayionanvnoi akademii snympiwmnix cnpas, Yxpaina
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Beryn (moctanoBka mpoodsiemmn)

Hernacui cmigui (posmykosi) nii (HCPI)
€ BOKIMBUM DPI3HOBHJIOM CJIJUUX PO3LIYKOBHUX
i, sIKI IPOBOJATD, 30KpeMa, B MICISIX TUMYAco-
BOI 130JIA11ii B MEKax JIOCYIOBOTO PO3CIITyBaHHS
3a MarepiajJjaMd KPHUMIHAJIBHOTO TPOBAIKEHHS
3a O3HaKaMH KPUMIHAJIBHOTO MPABOTOPYIICHHS,
nependadeHoro 4. 2 cr. 255-1 KpuminambHOTO
xonekcy (KK) VYkpainu', T00TO BCTaHOBJICHHS
a00 MOIIMPEHHS 3JI0YMHHOTO BIUIMBY, BAMHEHOIO
MOBTOPHO a00 B 130JITOpAaX TUMYAcOBOTO TpPHU-
MaHHsl, CJITYMUX 130JTOpaX YU YCTaHOBAX BHKO-
HaHHA nokapaHb. Cneundika nposenenHss HCPJI
B OKPECIJICHUX YMOBAX I10B’s3aHa 3 THM, 1110 YAHHE
3aKOHOJIABCTBO HE MICTHTh 3aKpIILUIEHOTO MpoILie-
CYQJIBHOTO TIOPSIZIKY iX 3MIACHEHHS Ha TEPUTOPIi
MICIIb TUMYACOBOI 130JIsI1i], SIKUH BiOIIOBiZaB O
BUMOTaM ToJoKeHb KpruMiHambHOTO nporecyas-
Horo konekcy (KIIK) Ykpainu® 1miono npoBeaeHHs
JIOCYIOBOTO PO3CITiTyBaHHS (30KpeMa, CTOCOBHO
JOTPUMaHHs TPHUHIMIIB BEpXOBEHCTBA IIpaBa,
3aKOHHOCTI, PIBHOCTI Tepe] 3aKOHOM 1 CyIOoM
TOILIO) TA HE CTBOPIOBAB OIOPOKPATUYHI IEPETIOHH
opraHaMm JIOCyZ0BOIO PO3CIIiyBaHHs M1l 4aC BUKO-
HaHHS TIOKJI/ICHUX Ha HUX TIOBHOBAYKCHb.

Jeski
THUKU y CBOiX HAayKOBHUX Ipausgx AOCIIIKYBalIH
M.B. barpiii, O.I. bepexuuii, B.I. [lpo3n,

aclieKTH TOpYIIeHOi mpoliema-

€. /1. JIyk’sHYHKOB, b.€. Jlyk’sHuuKOB,
10.B. Jlynuk, M.A. Iloropeuskunii, O.C. Cra-
penbkwuii, C.C. Uybaps 1a iH.

3okpema, €.J1. JIyk’ssHumkoB 1 b.€. JIyk’sH-
YUKOB BBakaroTh, 110 HOoBUM KIIK VYkpainu cyr-
TEBO PO3IIUPUB 3aco0M (PopMyBaHHS OKa3iB
y KpUMiHAJIbLHOMY ITPOBAKEHH, 1 11€ Ma€ CIIPUATH

' KpuminanbHuii kogexe Ykpainu : 3akoH YkpaiHu
Big 5 kBiT. 2001 p. Ne 2341-1I1. URL: https://zakon.rada.
gov.ua/laws/show/2341-14#Text.

? KpumiHasbHuii mporecyaibHuil KOIeKC YKpaiHH :
3axoH Ykpainu Big 13 kBit. 2012 p. Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17#n2503.
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HIJIBUILICHHIO PE3YJIBTaTUBHOCTI POOOTH TPaBoO-
OXOPOHHHUX OpraHiB 13 BHUSBJICHHS Ta PO3KPUTTS
TSDKKHX 1 HAWOLTBIIT HeOe3MEeUHHUX 3JI0UHHIB’.

Hayxosii M.A. [Toropeuskuii Ta O.C. Cra-
PEHbKMI 3a pe3ylbrataMH 3I1HCHEHHUX JOCIIi-
JOKEHb JI0XOJSTh BUCHOBKY, 1110 OJIHA 13 MPUYHH
oOmesxkeHoro BuKopuctaHHs pesyisraris HCPJI
y KpPUMIHAIBHOMY MPOIECYaTbHOMY JIOKa3y-
BaHHI MOJISITa€ B HEJOCKOHAJIOCTI TPOIIECyahb-
HOI (OpMH JESIKMX HEITIAaCHHX 3acO00iB OTpH-
MaHHS JI0Ka31B Y KpUMiHATBHOMY MPOBAKCHHI,
3okpema Takux HCPJI, sk HakmageHHs apemTy
Ha KOPECHOHCHIII0, 3HATTA iHpOpMaLlii 3 TpaH-
CIIOPTHUX TEJIICKOMYHIKaIlIHHIX MEPEX, MOHITO-
pUHT OaHKIBCHKUX pPaxyHKIB, IPOBEJCHHS SIKUX
y TPaBO3aCTOCOBHIN JISUIBHOCTI CIIPHUYUHSE
HaWOIbIIIE CKIIaHONIIBY.

VYuena B.I. JIpo3a BcTaHOBWIIA, 11O AOMY-
CTUMICTh JIOKa3iB, OTPUMAHUX YHACIIIOK TPO-
Benendss HCPJl, Bu3HayaroTh 3a 3arajlbHUMU
KPUTEPISIMHA 1X JOMYyCTUMOCTI: 1) AOTpUMaHHSA
nporecyanbHoi (HOpMU  OTpPUMAHHMX JIOKa3iB;
2) 30upaHHS [OKa3iB HAJEKHUM Cy0O’ €KTOM
KPUMIHQJIBHOTO TIPOIIECY; 3) HaJIe)KHE JHKEePeso
OTpUMaHHS JI0Ka3iB; 4) HANEKHUI CIIOCIO OTpH-
MaHHS J0Ka3iB. ABTOpPKa JOBOAUTH, IO OJHUM
3 aCIeKTIB JOMyCTUMOCTI J0Ka3iB, OTPUMaHHUX
yHacnigok nposenenHss HCP/l, € Bumankwu, siki
CTOCYIOTBCS TIPUBATHOTO CIIUIKYBaHHS .

3 Jlyx’staumkoB €.]1., JIyk’stHuankoB B.€. Hermachi
cmmgi (po3mrykoBi) aii Ta iX kiacudikamis. BicHuk
Hayionanvnozo mexniunoeo  ynigepcumemy  Vipainu
«KIll». 2013. Bun. 4 (20). C. 149-153. (Cepis
«ITomitosnoris. Corionoris. [TpaBoy»). URL: https://ela.kpi.
ua/bitstream/123456789/16967/1/25 Lukianchykov.pdf.

* Tloropeupskuit M., Crapenbkuii O. Hermachi

ciijyi (po3mIykoBi) Aii siK 3acO0M OTPHMaHHS JIOKAa3iB:
oxpeMi ipobiemHi utanHs. [paso Yrpainu. C. 85-106.
C. 84. DOI https://doi.org/10.33498/louu-2018-08-085.

> Iposzn B.I'. CyoBa rpakTHKa o0 JOIyCTHMOCTI
JIOKa3iB, OTPUMaHUX y pe3yJbTaTi IPOBEICHHS HEITIACHUX
cmigunx  (po3wykoBux) — Hil.  [liompuemmuymeo,
eocnooapcmeso i npaso. 2020. Ne 9. C. 185-190. DOI
https://doi.org/10.32849/2663-5313/2020.9.32.
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O.1. Bepexnuit Ta C.C. Uybapb cTBepmIKy-
10Th, II0 NpuBaTHe (0COOUCTE) XKUTITA OCOOU
€ HEBII’€EMHHMM IIPaBOM KOXKHOTO, TOMY 3HaXO-
TUTBCS MMiJT OCOONIMBAM IIPABOBUM 3aXUCTOM.
VY 3B’513Ky 13 IUM BTpyUYaHHS y PUBATHE CIILIKY-
BaHHs ocoOu musixoM mposenenHs HCPJI nepen-
0agae BUMOTY IIOIO0 CYBOPOTO JOTPHMAHHS
HOPMATHUBHUX TOJIOKEHb, BCTAHOBICHUX KPHMi-
HAJILHUM IPOIIECYyaTbHIM 3aKOHOIaBCTBOM®.

AKTyaJbpHICTh TEMH HAmoi CTaTrTi 3yMOB-
JeHa OpakoM HayKOBUX JOCIIKEeHb, MPUCBSIYEC-
HuX 0e3mocepeHbo MPOLECYaTbHOMY MOPSAKY
nposeaeHHss HCPIl y mexxax qocymnoBoro pos-
CIiyBaHHS 3a KpPUMIHAJIbHUMHU TIPABOIOPY-
IICHHSIMH, TIOB’SI3aHUMH 31 BCTAHOBJICHHSIM a00
MOIIMPEHHSIM 3JI0YMHHOTO BIUIMBY B 130JITOpaxX
TUMYAaCOBOTO TPUMAHHS, CIIITYHX 130JTOpaX YU
YCTaHOBAaX BUKOHAHHS MTOKApaHb.

3 ommay Ha 3a3HaueHe Mmema IyOrika-
1ii — mpoaHami3yBaTH OCOOIMBOCTI TPOBEICHHS
HCPJI Ha Teputopii Micllb TUMYACOBOI 130JISIIiT
B MEXax JIOCYJ0BOTO PO3CIIiAyBaHHS 3a KpPHUMi-
HAJBHUMU MIPABONOPYIICHHIMH, NTepeadaueHUMU
4. 2 cT. 255-1 KK VYkpainu; o6rpyHTYyBaTH 10111Ib-
HICTh pO3pPOOJICHHS METOIUYHUX PEKOMEHIAIIii
i cmiganx HamionanpHot mominii Ykpainu, mo
OyIyTh CIIpSIMOBaHI Ha 3a0e3MEYCHHsST CEKTHB-
HOTO TIPOIIECYaTbHOTO BUKOPUCTAHHS pE3yibTa-
TiB HCP/] six 0cHOBHUX a00 B CYKyITHOCTI JIOKa3iB
y KpUMiHAJIBHOMY MIPOBAJKEHHI i/ 9ac J0CY/I0-
BOTO PO3CITiTyBaHHS Ta CYJIOBHX 3aCiaHb.

Buxaan ocHOBHOro marepianay

Ha Bcix eramax CTaHOBIIGHHSI CYCIIiJib-
CTBa BAXJIUBE 3HAaueHHsA id (opMyBaHHS

¢ Bepexuuii O.1., Uybapr C.C. BrpyuanHs B
MpUBaTHE CHUIKYBaHHS OCOOM TMiJ 4Yac NPOBEICHHSA
HEMMacHUX CIiguuX (pO3LIYKOBHX) Aii: mpoOieMHi
MUTAHHS. Bicnux  Jlyzancekozo 0epoHCasHo20
yHigepcumemy enympiwinix cnpas im. E.O. /lioopenka.
2020. T. 1. Ne 89. C. 45-53. URL: https://journal.lduvs.
lg.ua/index.php/journal/article/view/905.
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MOBHOIIIHHOT MOJIITUYHOI CUCTEMH MaJIo Harpa-
I[IOBAaHHSI HAYKOBOTO MiAIPYHTS ISl pPO3POOTICHHS
Ta MNPUUHATTA e(EeKTUBHOIO 3aKOHOAABCTBA,
30KpeMa II0JI0 HOPMATHBHOTO PETyIIOBaHHS
JISUTBHOCTI IMTPaBOOXOPOHHOTO CEKTOPY, 3 METOIO
3a0e3MeuyeHHs 3aXUCTy IpoMajsgH Ta oci0, sKi
nepeOyBaroTh Ha TEPUTOPIi AepKaBH, BiJl IPOTH-
MPaBHUX il KPUMIHOTEHHHUX €JICMCHTIB.

OpHuM 13 KJIIOYOBUX €TaliB PO3BUTKY
KIIK Vkpainu 2012 poxy crano 3akpirsieHHS
BIU1aBi 2 | HeIaCHUX CJTiTYMX (PO3UTYKOBUX ) AiH,
110 BUBEJIO KpUMiHAJIbHE MIPOIIeCyallbHE 3aKOHO-
JABCTBO Ha SIKICHO HOBWUU PiBEHb, HAJIAJIO0 MOXK-
nmuBicth npoBoautu HCPJI mix wac mocymoBoro
PO3CIiyBaHHS B TPOIECYaTbHOMY TMOPSIKY 3a
KpUMiHATHHUMH MIPABOMOPYIIICHHSIMH.

VY KOHTEKCTI BUBUEHHS I€HE3W HOPMAaTHUB-
Horo pernamenTyBanHs HCPJ] cmin 3ayBaxuTH,
110 12 yepBHst 1990 poky OcHOBH KpUMiIHAIBHOTO
cynounHcTBa Coro3zy PCP 1 coro3nux pecry0iik
Oysno momoBHEHO ctarTero 35-1, sika mependa-
Yajia MOXJIMBICTh MPOCITYXOBYBaHHS TeJIe(OHIB
Ta IHIIUX MEPEroBOPIB MiJ Yac PO3CIIiTyBaHHS
3mouynHiB. Ha mincrasi wiei crarti 30 uepBHA
1990 poky po3poOneHo i 3aTBEpHKEHO MIiXKBi-
nomui PexoMeHparii 1momo 3acToCyBaHHS 3aco-
01B BiJe0- 1 3BYKO3aIuCy, KiHOAmaparypH, Tele-
(OHHOTO 3B’S3Ky W BHUKOPUCTAHHS OTPUMAaHHX
Pe3yJbTaTIB MiJ Yac PO3KPUTTS 1 pO3CIIITyBaHHS
3nounHiB. Y 1ux Pexomennariisx Oyno BH3Ha-
YeHO 0COOJIMBOCTI 3aCTOCYBaHHS 3ac001B BiJle0-
1 3BYKO3aIucCy, KiHoamapaTypu, TelIe(pOHHOTO
3B’A3KY SIK y HPOIIEC] ONEepaTUBHO-PO3IIYKOBOI
TISITBHOCTI, TaK 1 B MeXax MONepeIHbOro (JI0Cy-
JIOBOTO) CIIJICTBA, @ TAKOXK IMUTAHHS TPOIECY-
aIbHOTO O(POPMIICHHSI OTPUMAHUX PE3yJbTaTiB’.

Ha mincraBi 3akony VYkpainm «Ilpo BHe-
CEHHsI 3MiH J0 JeSKUX 3aKOHOJABYMX aKTIiB

7

Barpii M.B., Jlynuk B.B. IIpouecyanbhi
ACIIEKTH HETNIACHOTO OTPUMAaHHS iH(OpMalii: BiTYM3-
HSHUH Ta 3apyOiXHMIA JOCBiX : MOHOrpadis. XapkiB :
IIpaBo, 2017. 376 c. C. 32.
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VYkpaiHu o0 BiANOBITANBLHOCTI 32 3JI0YUHH,
BYMHEHI 3JIOUMHHOIO CHIIBHOTOIO» Bifl 4 YepBHSA
2020 poky Ne 671-1X® y 4. 2 ct. 255-1 KK Vkpa-
iHn Oymo mependayeHoO KpUMiHAIBHY BiATOBI-
JaNbHICTh 32 BCTAHOBIICHHS a00 TOIIUPEHHSA
3JI04MHHOTO BIUIMBY, BAMHEHOTO, 30KpeMa, B 130-
JSTOpaX THMYAcOBOTO TPUMAHHS, CIITYHMX 130-
JATOpax YM yCTaHOBaX BUKOHAHHS MMOKapaHb’.
Pesynpratn anHamizy NpakTHYHOI poOOTH
MIPABOOXOPOHHUX OPTaHiB 3a JIOCIIKYBaHUM
HanpsIMOM JAlOTh MiJCTaBU CTBEPIXKYBATH, IO
CITLTYUNA/TIPOKYPOP, 3AIHCHIOIOUN TOCYIO0BE PO3-
CJIIyBaHHS 32 LIUM KPUMIHAJBHUM IIPABOIIO-
pYLIEHHSIM, 3000B’d3aH1 HEYXWJIBHO JOTPUMY-
Batucst HopM KIIK VYkpainu, ockinbku HaBiTh
HE3HAYHE TMMOPYIICHHS YU HEIOTPUMAaHHS HOTO
BHMOT TIPHU3BE/IE JI0 TOTO, IO BCl 310paHi T0Ka3H
MOKe OyTH BU3HAHO HEIOIYCTUMHUMHU.
3’4COBYIOYM  OCOOJMBOCTI  NPOBEACHHS
HCP/I y mexxax JDOCyI0BOTO PO3CIiTyBaHHS 3a
KpUMIHAJIBHUMH TPABOMOPYIICHHSAMHU, BYHHE-
HUMH B MICIIIX THMYAcCOBOI 13074111, JOLIILHO
3ayBaXKUTH, 110, BiamoBimHo mo cr. 91 KIIK
VYkpainu, o6cTaBuHAMU, SIK1 TJISTAI0Th JOKa3y-
BaHHIO B KPUMiHAJILHOMY TIPOBAJ)KEHHI, €: TIO/1is
KpPUMIHAJIBHOTO TMPABOIOPYIIEHHS (Yac, MicIie,
cnoci6 Ta iHm OOCTaBUHU BYMHEHHS KPHUMi-
HAJbHOTO  TPABOMOPYIICHHS), BHUHYBATiCTh
00BHHYBaueHOTO, (hopMa BHHH, MOTHUB 1 MeETa,
BUJ 1 PO3MIip 33aJaHOI IIKOAM, a TAKOX PO3MIp
MpolecyalbHUX BUTpAT, 0OCTaBUHU, SIKI BIUIH-
BalOTh Ha CTYMiHb TSHKKOCTI, XapaKTepU3YIOTh
0Cc0o0y OOBHHYBAYCHOTO, OOTSIKYIOTh UM TTOM SIK-
UIyIOTh TOKapaHHs. Jloka3zyBaHHsS Tmomsrae

B 30MpaHHI, IepeBipIli i OLIHII I0Ka31B 3 METOIO

8 TIpo BHECEHHS 3MiH 10 JASSIKHX 3aKOHOMABIMX
akTiB YKpaiHW OO BiJNOBIANBHOCTI 3a 3JIOYUHH,
BUMHEHI 3JI0YMHHOIO CIITBHOTOIO | 3aKOH YKpaiHH Bif
4 geps. 2020 p. Ne 671-IX. URL: https://zakon.rada.
gov.ua/laws/show/671-20#Text.

° KpuminanbHuii Kojeke YKpainu : 3akoH YKpaiHu
Bix 5 kBiT. 2001 p. Ne 2341-111. URL: https://zakon.rada.
gov.ua/laws/show/2341-14#Text.
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BCTAHOBJICHHSI OOCTaBWH, [0 MAalOTh 3HAYCHHS
JUIST KPUMIHAJIBHOTO TMPOBAKEHHS. 3TigHO 3i
cT. 92 KIIK VYkpainu 00O0B’S30K JOKa3yBaHHS
00CTaBHH TOKJIAJIEHO HAa CIIIYOT0, TMPOKypopa
Ta, B ycTaHoBiIeHUX UM Kopekcom Bumagkax,
Ha moteprnuioro. BimmosimHo mo ct. 93 KIIK
VYkpaiau 30upaHHS JOKa3iB 3M1MCHIOIOTH CTO-
POHU KPUMIHAJIHHOTO MPOBAPKEHHS, MOTEpPMHi-
JUH, TIPEACTaBHUK IOPUAUYHOI OCOOH, MI0I0
SIKOT 3MIMCHIOIOTHh TIPOBAKEHHS, MUISIXOM TIPO-
BEJICHHS CTiAUMX (PO3IIYKOBUX) il Ta HErac-
HUX CHYUX (PO3LIYKOBUX) 1.

CropoHa 3axuCTy, MOTEPIUIHIA, TPEACTAB-
HUK IOPUIUIHOT 0COOH, MIOAO AKOT 3A1HCHIOIOThH
IIPOBAJKEHHS, MOXKYTh 1HILIIOBATH MPOBEIECHHS
cmiauux (pO3IIyKOBHUX) i MUISXOM IOJaHHS
CIAYOMY, MIPOKYPOPY BiAMOBITHUX KJIOMOTAHb.
Kpim mporo, y ct. 223 KIIK VYkpainu nependa-
YeHO, 110 cIia4i (PO3IIyKOBi) /ii cripsiMOBaHi Ha
oTpuMaHHs (30upaHHs) 0Ka3iB abo MepeBipKy
B)KE OTPHUMAaHUX JIOKa3iB y KOHKPETHOMY KpHUMi-
HAJTBHOMY MPOBAKEeHHI. 3rimHO 31 cT. 246 KIIK
VYkpaiau HCP/] € pizHOBHIOM ciiguuXx (po3mry-
KOBHUX) JIiii, BIIOMOCTI IO (aKT i METOAH TpO-
BEJICHHSI SKUX HE MiAJATalOTh PO3TOJIONICHHIO,
3a BHUHITKOM BHUIIAJKIB, MepeA0adYeHuX UM
Komexcom!®, Takox CI1iji aKIIEHTYBaTH yBary Ha
CT. 267 «OO0CTex)eHHsI MyONiYHO HEJOCTYIHUX
MiCIlb, JKMATIA Y IHIIOTO BOJIOZIHHS OCOOM».
3o0kpema, y 4. 3 Ii€i cTarTi BUBHAYEHO, 110 TPH-
MIIIICHHSI, K1 CIIEI[IaIbHO MPU3HAYCHI ISl YTPH-
MaHHS 0cCi0, MmpaBa SKUX OOMEXEHi BiAMOBITHO
JI0 3aKOHY (MIPUMIIIEHHS 3 MPUMYCOBOTO YTpH-
MaHHA 0Ci0 Yy 3B’3KY 3 BiAOYTTAM MOKapaHHS,
3aTPUMAaHHSIM, B3STTSIM IIiJ] BAPTY TOLIO), MAIOTh
cTaryc myomiyHo AoCTymHUX .

10 KpumiHambHA# mporiecyaTbHAA KOTeKe YKpaiHH
3akon Ykpainu Bix 13 kBiT. 2012 p. Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17#n2503.

! KpuMiHaTBHIHN TPOLIECyalTbHIN KOJAEKC YKpaiHu :
3axon Ykpainu Big 13 kBit. 2012 p. Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17#n2503.
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VY 3B’S3Ky 13 UM JIOXOJAMMO BUCHOBKY, IIIO
i yac npoeneHas HCPl y mexxax 4. 2 ct. 255-1
KK Vkpainun cuiguuii/mpokypop 3000B’s3aHi
3a3Hayaru, 1o HCPJl npoBoasTh y mpuMIIICH-
HAX, SIKI MalOTh CTaryc MyONiYHO JOCTYIHHX,
T00TO BiamoBimHO 10 cT. 267 KIIK VYkpainu
HWOeThcsl PO OOCTEKEHHsSI 1HIIOTO BOJIOMIHHS
ocobu.

BonmHouac 3ayBakMMO, IO IPOBEICHHS
HCPJI mepenbaueHo B ct. 260, 261, 262, 263,
264 (y 4yacTuHi JiiA, 110 TPOBOJATH HA MiACTaBI
yXBaJM ciigdoro cymmi), 267, 269, 269-1, 270,
271, 272, 274 uporo Kopekcy BUKIIIOYHO B KpH-
MIHQJIBHOMY TPOBADKEHHI IIOM0 TSKKHUX abo
0COOJIMBO TSKKUX 3JIOYHHIB.

Pimenns npo nposeaenns HCP/] npuiimae
CIIYMi, POKYpOp, a y BUMAAKaX, mepeadade-
Hux Komekcom, — cimiguuii cymius 3a KIOMOTaH-
HSIM TIPOKypopa abo 3a KIOMOTaHHSIM CIiI40TO,
MOTO/KEHOTO 3 IPOKYPOPOM.

[TpoBogutn HCPJ/l mae mpaBo ciimgumid,
KU 31MCHIOE TOCYIOBE PO3CIiAyBaHHS KpH-
MIHQJIBHOTO TpaBoOMopyIieHHs. BiamosimHo 10
cT. 40 KIIK VYkpainu cimiguuii oprany J0CyI0-
BOTO PO3CHiyBaHHS YIIOBHOBAXCHUN y BUMAJ-
Kax, BCTaHOBJIICHWX MM Kojekcom, nopydaru
nposenenHss HCPJl BiAmoBiiHUM onepaTUBHUM
Mipo3aimam'2,

VY masi 21 KIIK VYkpainu nependadeHo
taki Buaun HCP/I: aymio-, BiICOKOHTPOJIb 0CcOOU
(ct. 260); HakIaneHHs apelTy Ha KOPECIHOH-
neHIito (cT. 261), orsig 1 BUIMKa KOPECIIOHACH-
uii (cT. 262); 3uATTA 1H(GOpMAIli 3 TpaHCIIOPT-
HUX TEJIICKOMYHIKAIiiHuX Mmepex (cT. 263);
3HATTA 1HGOpMaIlii 3 eJeKTPOHHHMX 1H(pOpMa-
mitHIX cucteM (cT. 264); dikcamis ta 30epe-
KEHHsA 1HdopMallii, OTPUMAaHOI 3 TEJIEeKOMY-
HIKaI[IHHUX MEPEeX 3a JIOMOMOTOK TEXHIYHHMX
3aco0iB 1 B pe3yibTari 3HATTS BIIOMOCTEH

12 KpuMiHaIbHIH TPOLIECyaTbHIN KOAEKC YKPaiHH
3axoH Ykpainu Big 13 kBit. 2012 p. Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17#n2503.
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3 @JEeKTPOHHHMX I1HQOPMALIWHUX  CUCTEM
(ct. 265); nocnimxenns iHGopMallii, OoTpuMaHo1
P 3aCTOCYBaHHI TEXHIYHUX 3ac00iB (CT. 266);
00CTeX)EeHHSI TMyOJIYHO HEAOCTYIMHUX MIiCIlb,
JKWTJIA YU 1HIIOTO BOJIOAIHHS ocobm (CT. 267);
YCTAHOBJICHHSI MICIIC3HAXO/DKEHHST pasioeIieK-
TPOHHOTO 3ac00y (CT. 268); coCTEpEeKEHHS 3a
0co0or0, piuuto abo Mmicrem (cT. 269); MOHITO-
pUHT 0aHKIBCHKUX paxyHKIB (cT. 269-1); aymio-,
BiJICOKOHTPONb Micis (cT. 270); KOHTpONb 3a
BUMHEHHSIM 37104UHY (CT. 271); BUKOHAHHS CTie-
[IaJJbHOTO 3aBJAHHS 3 PO3KPUTTS 3JIOYHHHOI
JISUTBHOCTI OpraHi30BaHOl IPYIH UM 370YUHHOT
opranizarii (ct. 272). Kpim Toro, y ct. 273 KIIK
VYkpaiHu BH3HAUEHO 3aco0W, IO BUKOPUCTO-
BYIOTh MiJ 4Yac TPOBEIEHHS HErTacHUX CIif-
yux (pO3IIYKOBUX) Ail; y CT. 274 periaMeHTo-
BaHO IMOPSIOK HETJIACHOTO OTPHUMAHHS 3pa3KiB,
HEOOX1THUX IS MOPIBHSIBLHOTO JOCIIHKSHHS,
y cT. 275 — 3acaau BUKOPHUCTaHHS KOH(D1ICHITI-
iiHOTO CcrmiBpoOiTHHITBA. Takox mependadeHo,
10 CHiJYMiA 32 MOTOMKEHHSIM 13 MPOKYPOPOM
ab0 TPOKYpOp 3BEPTAIOTHCS 3 KIOMOTAHHSIM 0
CJIITYOTO CY/JIi TIPO HAJTaHHS JI03BOJTY Ha MPOBE-
nenns 3a3HaueHux HCPJI, a y Bunazaxy, nepen-
6aueHomy cT. 269-1 KIIK Ykpainu, 3 Takum KJio-
MOTAHHSIM MOX€E 3BEPHYTHUCS JIUIIIE IPOKYPOP.
Ha mizncraBi BHKIaJeHOro BOAYaeThes, IO
B pa3i BUHUKHEHHS HEOOX1AHOCTI Mij Jac 3/iiic-
HeHHs oxgaiei HCPJl npoBecT iHITY (KOMITIEKC)
CITIYUIl 3a MOTOKEHHSM 13 MPOKYpOpoM abo
MIPOKYPOP MOBUHHI 3BEPTATHUCS 3 KIIONIOTAHHSIMU
111010 POBEJICHHA KO’KHO1 3 mepenbadenux KITK
VYkpainn HCPJl y Mexkax 10CymoBOTrO po3ciiTy-
BaHHS 32 KPUMIHAIBHUMH MPABOTIOPYIIICHHIMH,
nependayeHumu 4. 2 c1. 255-1 KK Ykpainu.
AHanmizyroun  0COOJIMBOCTI  KpUMiHAJIb-
HOI BIANOBIJAIBLHOCTI 3a 3JIOYMHHU, BYMHEHI
3MI0Y4UHHOI0  CIIJTBHOTOI), aBTOPH  HAYKO-
BO-MIPAKTUYHOTO KOMeHTapsi A.A. Bo3HIOK,
0.0. Oynopos,
JSTh TAaKUW TPUKIAA 13 TMPAKTUKHU 3A1HCHEHHS

C.C. UYepHsBCbKUU HaBO-
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JI0CY0BOTO PO3CIiAyBaHHS 32 J0CIIIKYBaHUMHU
KPUMIHAJIbHUMHU PaBONOPYILIEHHIMH.

Ocoba_1, nmepeOyBaroun MPOTATOM YEPBHS
2013 poxy Ha Teputopii I'peuii, mporucrasmus-
104M cebe HopMaM 3akoHy M Oa)karouu MpojoB-
JKUTH CBOIO 3JIOYMHHY JISUTBHICTB, IO CyIepe-
YUTh 3arajbHOBH3HAHMM €TUYHUM MPaBUIAM
ICHYBaHHS B TPAaBOBOMY CYCHIIbCTBi, MiJ 4ac
37104uHHO20 310paHHS (CXOAKH) 3a HPOTEKTO-
pary 3araJbHOBU3HAHUX Yy KPUMIHAJIBLHOMY CBITI
Cy0’€KTiB MiJIBULIEHOTO 3JI0Y4MHHOTO BIUIMBY —
«8opis 6 3akoHi» b. i K., 1K1 OTHOYACHO € OJIU3b-
kumu poaudamu Ocoba 1, mpoiioB npouexypy
iHimamii (0yB «KopoHosaHutl») Ta OTpPUMAaB
CTaTyC BHILOTO Cy0’€KTa 3J0YMHHOI i€papxii —
«8op y 3axoniy. [lepedyBaroun B IIbOMY CTaTyci,
Oco0a 1 B3sB Ha ceOe BUKOHAHHS 3JTOYMHHHX
(byHKITIH.

26 Oepesns 2020 poky BHUPOKOM CYIy
Ocoba 1 3acymkeHO 32 BUMHEHHSI KPHUMIHAIb-
HUX [IPaBONOPYLIEHb, NEpe0aYeHHX 4. 2 CT. 15,
q. 1 ct. 115, u. 1 ct. 345 KK Vkpainu, 1 npusHa-
YEHO TIOKapaHHS y BHUIIAI MO30aBJICHHS BOJI
CTpOKOM Ha 7 pokiB 6 wmicsmiB, sike Ocoba 1
BiZi0yBaB y KousoHii. IlepeOyBatoun Ha ii Tepu-
Topii, Ocoba 1, DOTPUMYIOYHCH «BOPOBCHKHX
MOHATHY 1 KOPUCTYIOYNCH BIIACHUM aBTOPUTETOM
cepen 3aCyIKeHHX, MOIITNPUB 3TOYUHHHI BILTUB
[ITXOM BHUKOHAaHHS B3ATHX Ha cebe 3J0YnH-
HUX (YHKLINA 31 COpSAMYBaHHS Ta KOOpIWHALI{
JISUTBHOCTI KPUMIHOTEHHUX €JIEMEHTIB, a caMe:
MIPU3HAYNB «CMOTPSIIIUX 32 YOPHUMY 1 «CMOTPSI-
IIMX 32 00IIaKoM» 0cib 3 umcna, ki Bij10yBaloTh
TOKapaHHs B KOJIOHI1, OpaB y4acTh Y BUPIIICHHI
CIIOpYy Ha MIACTaBl «BOPOBCHKUX TOHSTHY» MIXK
3aCy/IKeHUMH.

[Ipotsrom mucronaga 2020-ro — ciuHA
2021 poky HUISIXOM HaJaHHS YCHOTO PO3IMOps-
JDKEHHs 1HIIUM 3acypkeHuM Ocoba 1: Bu3Ha-
quB Ocoba 2 «CMOTPSIIIIAM 32 00IIIaKOM», TOOTO
MOKJIaB O0OB’SI3KM IIOAO0 KOHTPOJIO Ta PO3IIO0-
Iy MarepiaJbHUX OJar MK 3acy/KEHUMH.
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BusznaunB Ocoba 3 «CMOTPSIIUM 32 YOPHUMY,
TOOTO TOKJIaB 000B’ I3KH 010 KOHTPOJTEO HATXO-
JOKEHHSI, BUTPAT 1 PO3MO/UTY TPOLIOBUX KOIITIB,
OTPUMAaHUX 3JIOYMHHUM IIIISIXOM 1 TpU3Haye-
HUX /s 3a0e31e4eHHs ICHyBaHHS 3aCyKCHUX.
Takox y 3B’s13Ky 3 Bi10yBaHHsAM Ocoba_ 3 moxa-
paHHS y BUIVISIII TOBIYHOTO 1MO30aBJIEHHS BOJI
Oco6a_1 BuznHauuB 3a Ocoba_3 i posb «cMOTpsI-
1I0r0» 3a AOTPUMAHHSAM IHIIUMHU €JIeMEHTaMU
KPUMIHATITETy «BOPOBCHKHX MOHSTH)» Ta 1HIINX
MPaBUIL

Takoxx Ocoba 1 opranizyBaB i NMpoBiB Ha
TEpUTOPil TMPOTYISTHKOBOTO JIBOPUKY yCTa-
HOBM BHUKOHAHHS MOKapaHb 3J0YMHHE 310paHHA
(«cxomKy»), Ha sikomy Oy npucyTHi Ocoba 2,
Ocoba_3 i me 13 oci0 i3 yucna 3acymKeHHUX,
ne BucyBanu mpeteH3ii Ocoba 2 y 3B’s3Ky i3
3aCTOCYBaHHSIM HHMM PYKOIPHUKIAJICTBA MO0
IHIIAX 3aCY/DKCHUX, SIKI BEIYTh CIIOCIO YKHUTTS
BIJIMOBIAHO /10 370AiMchbKuX Tpaaumiid. Ocoba 1
TaKOXX B35IB y4acTh y IbOMY 3JIOYMHHOMY
310paHHi («CXO/IIi») B OHJIAH-PEKUMI (32 A0TIO0-
MOTOI0 3ac00iB MOOITBHOTO 3B’S3KY), MOBIJIO-
MUBIIIN TPUCYTHIM, 110 BiH (Ocoba 1) € «Bopom
B 3aKOH1», TOXK yC1 YUaCHUKH «CXOJKW» MIOBUHHI
0e33acTepekHO BHKOHYBATH MOTO BKa3iBKH Ta
posnopspkeHns. Y e yac Ocoba 1 1oBiB 110
BiJlOMa BCIX YYaCHHUKIB 3JIOY4MHHOTO 310paHHS,
mo Ocoba_2 3anuIiaeTscsi B CTaTyCl «CMOTpSI-
110ro» 1 MoBUHEH pa3oM 3 Ocoba 3 norpumyBa-
THUCS 3TOAIMCHKUX TpaauIliil Ha TepuTOpii ycra-
HOBM BHWKOHaHHS TmToOKapaHb. Takoxk Ocoba 1
3aCcBIIUMB CBIM cTaryc «Bopa B 3aKOHI» Ta,
MOUIMPIOIOYM 3JIOYMHHUI BIUIMB Cepes 3acy-
JOKCHUX Ha 3JIOYMHHOMY 310paHHi («CXOmIi»),
rapaHTyBaB NpUcyTHIM, mo Ocoba 2 Hanmam He
MOpYIIyBaTUME 3JIOMIMCHKUX TPAAULIN 1 3aKIH-
KaB yCiX MPHUCYTHIX 3BEPTATUCS JI0 HHOTO SIK IO
«BOpa B 3aKOHI» Yy BUIAJKy BUHUKHEHHS CIIip-
HUX MHUTaHb 1 KOHQIIKTIB.

VY 3B’sa3ky 13 BumHeHHAM Ocoba 1 Takux
Il HoMy MOB1OMJICHO TIPO MiZ03pY Yy BUYNHEHHI
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3704YuHIB, mepeabadenux 4. 3 cr. 255-1 KK
Vipainy, 4. 2 ct. 255 KK Vkpainu®.
Po3misiHeMO Takok INpHKiIan 13 CyIOBOi
NpakTUKUA. BiamoBimHo 10 BHPOKY XMiJb-
HUIIBKOTO MICBKpailoHHOro cyny BiHHMIIBKOT
obmnacti Bim 22 >xoBTHsA 2021 poky 3a HOMe-
1-xkr/149/2/21
(HOMep KPUMIHAJIBHOTO IPOBaIKEHHS
B €P/IP: 42017020420000067) BCTaHOBIEHO,

mo OCOBA 1 o6BuHYBauy€eThCs B TOMY, 1110 BiH

POM  CyIOBOIrO IPOBAKEHHS

pa3oM 3 0c00010, MaTepialiu U010 SKOI YXBaJIOH0
B 9 BepecHs 2021 poky BUIUIEHO B OKpeMe
IIPOBAJKEHHS Y 3B’ SI3KY 3 OTOJIOILIEHHSIM ii B pO3-
YK, TOTEPEIHBO JOMOBHIIUCS TIPO CIIUIBHI JTii
00 HE3aKOHHOIo IpuaOaHHs, 30epiraHHs
Ta TIEPEeBE3EHHS 3 METOI0 30yTy, a TaKOX He3a-
KOHHOTO 30yTy HapKOTHMYHHUX 3aco0iB, 30KpeMa
KaHaoicy.

3riHO 3 BHCHOBKOM CYydy BCTaHOBIIEHI
00CTaBUHM Y3TOKYIOTBCS TaKOX 13 MPOTO-
kosiom HCPJI Bim 24 tpaas 2017 poky mpo
pe3yinbTaTH  KOHTPOJIO 3a BUMHEHHSM 3J10-
yyHy. Ha BHKOHaHHS NOCTAaHOBM 3aCTyNHHKA
BiliCBKOBOTO TIpOKypopa BiHHHUIIBKOTO Tap-
Hi3oHY BiA 22 TpaBHs 2017 poky mHpoBeneHO
HCPJl — xoHTposIbOBaHY Ta ONIEPATUBHY 3aKYITKH
B OCOBA 33 HapKOTHMYHOI pEYOBHHU — KaHa-
Oicy, a came: 23 TpaBHs 2017 poky chiguuii
y nepion 3 07 rox 30 xB 10 08 rox 10 xB mpo-
BiB OIS TPOLIOBHX KOMITiB y cymi 15 000 rpH.
Ha nponosutito OCOBA 33 BianoBiB 3roforo.
23 tpaBus 2017 poky o 20 rox 10 xB 10 OyAMHKY
3a anpecoro: AIIPECA 2 mpubys OCOBA 33,
ne orpumaB Bi OCOBA 3 yacTuHy rpomoBux
KOILITIB, HEOOX1JHUX JJIsl 3aKyIiBJIl HUM HapKO-
THYHOTO 3ac00y — KaHabicy, y cymi 8000 rpH, Ta

3 Bosuiok A.A., Hymopo O.0., UepHSBCHKHI
C.C. KpumiHanpHa BIANOBIIANBHICTS 32 3JI0YHHH,
BYMHEHI 3JIOYMHHOIO CHIIBHOTOIO (cTarTi 255, 255-1,
255-2, 255-3, 256 KpumMiHaibHOTO KOIEKCY YKpaiHH) :
HayK.-1pakT. koMeHT. KuiB : Hopma npasa, 2021. 130 c.
C. 48-50.
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020 rox 12 xB BUHIIOB i3 moMemkanHs. [Tepedir
MPOBEJICHHS 3yCTpiul BiqoOpakeHO B MPOTOKOII1
PO PE3yJIbTaTH ay/li0-, BiICOKOHTPOIIO OCOOH.
23 tpaBus 2017 poky o 21 rog 50 xB 10 OyAUHKY
3a aapecoro: AJIPECA 2 npubys OCOBA 33
1 mepenaB OCOBA 3 monieTuneHOBUHN MaKeT,
y SKOMy MicTuiacsi ToApiOHEeHa pedyoBUHA
POCIIMHHOTO TOXO/KEHHSI 3€JICHOTO KOJbhOpY,
it orpumaB Bim OCOBA 3 npyry yacTuHy rpo-
moBux komTiB y cymi 7000 rpH. Ilepe6ir mpo-
BEJICHHS 3yCTpiul BiOOpaKEHO B MPOTOKOII
PO pe3yJbTaTH ay/li0-, BIICOKOHTPOIIIO 0COOU.
23 tpaBHsa 2017 poxky 0 21 ron 51 x8 OCOBA 33
OyB 3aTpWMaHUU CIIAYMM, SIKMHA I 4ac IMpo-
BEJICHHS OOIIYKY BHSBHUB 1 BUJIYYUB T'POILIOBI
xomTH B cymi 7000 rpH.

Cyn, 1ocaiAMBIIY ¥ OLIIHUBIIN KOKEH J10Ka3
3 MOMISAY HAJICKHOCTI, JOIyCTUMOCTI, JOCTO-
BIPHOCTI, @ TaKOXX CYKYyIHICTh 310paHHX JOKa-
31B — 3 MOIVISAY JTOCTaTHOCTI Ta B3a€EMO3B SI3KY
JUTSL TIPAAHSTTS BiJATOBITHOTO TPOIECYaTbHOTO
pitieHHs, AiimoB BucHOBKY, 1m0 Aii OCOBA 1
3a emizoa0M Bifg 23 TpaBHs 2017 poxy HE0OX1aHO
kBamiikyBatu 3a 4. 2 cr. 307 KK Vkpainm,
a caMe SK He3aKOHHE MpuadaHHs, 30epiraHHs
Ta TIEPEeBE3CHHS 3 METOI0 30yTy, a TAKOXK He3a-
KOHHUH 30yT HAPKOTHYHHUX 3ac00iB, BUMHEHE 32
MOTIEPEIHBOI0 3MOBOIO TPYIIO0 0OCiO.

Bignosigno nmo yxBamm cymy OCOBA 1
BU3HAHO BHMHHUM Yy BYHMHEHHI KpPHMiHaJb-
HOTO TIPABOIOPYIICHHS — 3JI0YMHY, Mependa-
yenoro 4. 2 ct. 307 KK Vkpainu, 3a emnizonom
BiJ 23 TpaBHs 2017 poky Ta mpU3HAYUTH HOMY
MOKapaHHs Yy BUIVISAAI 1MO30aBIIGHHS BOJI Ha
CTPOK 6 pOKiB'*,

Ha mingcraBi BHKJIaIEHOTO CITiJT KOHCTATY-
BAaTH YITKICTh 1 IPABWIIBHICTh Y IPUHHATTI TIPO-
[ecyalbHUX pIlIeHh Ta BUKOHAHHI [N MO0

4 Bupok XMITBHUIBKOTO MIiCHKPalOHHOTO CYIy
Binnunpkoi o6macTti Big 22 xoBt. 2021 p. 3a cynoBum
npoBapkeHHsaM 1-kn/149/2/21. URL: https://reyestr.
court.gov.ua/Review/100488426.
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nposenenHss HCPJI, sixi 3pemToro mpuBenu 110
[IPU3HAYEHHS BUHHINA 0C001 MOKapaHHs y BUIVISI
11030aBJIEHHS BOJI.

BucnoBkn

VY crarti posmisHyTto Bumu HCPJ[ Bimno-
BigHO 10 iaBu 21 KIIK Ykpainu, sxi mpoBoasTh,
30KpeMa, B MeXax J0CYI0BOTO pPO3CIIiAyBaHHs 3a
KpUMiHaJIbHUMH TPaBOMIOPYIICHHSIMH, Tepeoa-
yeHUMH cT. 255-1 KK VYkpainu. ¥ npomy KOHTEK-
cTi mpoananizoBaHo HopmH cT. 93 KIIK Vkpainu,
30Kpema, Mo 30WpaHHsS JO0Ka3iB 3HiMCHIOITH
CTOPOHU KPUMIHAJIBHOTO MPOBAHKEHHS, MOTEp-
MU, TIPEICTaBHUK FOPUIAYHOI 0COOH, MO0
Kol 3MIHCHIOIOTH TpoBakeHHs. DakT Buu-
HEHHS1 KPUMIHAJIBHOTO IPAaBONOPYIIEHHS BCTa-
HOBJIIOIOTh HAa MIACTaBl 3asBH, IOBIJIOMJICHHS
abo pamopry, IPOTOKOJIB AONHUTY Ta 310paHuX
JIOIaTKOBHX JI0Ka3iB, OTPUMAaHHS yXBaJld, MICI
4oro posnounHaroTh nposeneHHss HCPJI 3 meToro
30MpaHHs HaJCKHUX JI0OKa31B BUYMHEHHSA KPHUMi-
HAJIBHOTO MPaBOIOPYIIEHHS — HOUIMPEHHS 3710~
YHHHOTO BIUIMBY Ha TEPUTOPIi MiCI[b THMYACOBOL
13071511111 BUIIIMM Cy0’€KTOM 3JI0UYMHHOT 1€papXii —
«BOP y 3aKOHI1», KOTPUH MTPOUIITIOB TIPOLIEAYPY 1HI-
miamii (OyB «KOpOHOBaHHil»), a caMe IUIIXOM
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BUKOHAHHS B3ATHX Ha ce0e 3I0YMHHUX (YHKIIIH,
mij yac mepeOyBaHHA B 130J5ITOpaxX THUMYACO-
BOTO TPUMAHHS, CIITYMX 130JIATOpaX UM yCTAHO-
BaX BUKOHAHHS MOKapaHb. 3/1HCHEHO Ipajallito
(dakTy 3aKiHYEHHS 3JI0YMHY BHIIUM CYO €KTOM
3JI0YMHHOI i€papXii — «BOPOM y 3aKkoH1» abo mpu-
3HAYEHUM «CMOTpsIIMY». Came ToMy pe3ybTaTH
HCP]] € x1090BUM TPOIECYATEHUM JIKEPETIOM
JIOKa3iB, SIKUI JT03BOJIIE BCTAHOBUTH (PAKT MpU-
HAJIeKHOCTI 0co0H, 1110 3aiiMae HaWBHUIIE CTaHO-
BHUIIIE Y 37I0YMHHIN 1€papXii — «BOp y 3aKOHI» a00
«CMOTPSLIUI.

OOrpyHTOBaHO aKTYaJbHICTh PO3POOICHHS
METOJIMYHUX pEeKOMeHaIii mis ciaiaunx Hari-
OHaJIbHOI Tominii YKpaiHM LI0A0 MPOBEICHHS
Bcix BuAiB HCPJI mij wac po3ciiyBaHHS KpUMi-
HAJIBHUX TPABONIOPYIIEHb, Iepe0aYeHuX 4. 2, 3
cT. 255-1 KK Vkpainu.

[lepciekTMBHUI HapsIM MOAATBIIOTO Hay-
KOBOTO TIONIYKY BOA4a€MO B aHAJI31 MPaKTUKU
NPUTATHEHHS 10 KPUMIHAJIBHOI BiMOBIAAIBHO-
CTl OKpECJICHOI KaTeropii oci0 Ta BHU3HAYCHHS
IUISXIB YJOCKOHAJICHHS IPOBEACHHS JOCYNO-
BOTO PO3CIIIyBaHHS 3a JOCIIIKYBaHUMH KpH-
MiHAJIbHUMH IPABOMOPYIICHHAMHU Ha IiJICTaBl
HOPIBHSUIBHOTO aHANI3y BiIMOBIIHUX IOJIOKECHb
3aKOHOJIABCTBA 1HIIUX KpaiH.
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The author of the article has attempted to analyze the problems that occur in the law-making
field during the development of regulatory legal acts in terms of the implementation/compliance
with legal certainty requirements, which affect the readability level of the content of the relevant
acts, as well as elaboration of appropriate propositions to address them.

The author has concluded that a regulatory legal act is able to pass the test for legal certainty
only if rules of conduct (norms of law) formulated there both at the level of individual (holistic)
norm setting and at the level of the used term, will be sufficient for the average citizen by the
level of readability (apprehensibility). A legal act will be considered readable, if it is: 1) easy for
reading and 2) understandable to all whom it is addressed to or who may become its addressee.

In order to achieve the required level of readability of a regulatory legal act, the author of the
article has offered to standardize and obligatory introduce a semantic-textual examination, which
should be carried out at all levels of legal acts’ development.

According to the author of the article, the development of standards (rules) for linguistic
experts should be a necessary step before the introduction of a semantic-textual examination.

The author has suggested: to introduce formulas for determining the level of readability of
the legal text. The most common formulas have been distinguished and it has been concluded that
the task is to select one or several from the existing formulas, which best suit the specifics of the
Ukrainian language. This work should be carried out by linguists on an experimental basis; we
should develop a single database of legal terminology. Legal language according to the author
is a living tool that is being developed together with society, and therefore we should guarantee
the existence of a Commission (or other unit), which is going constantly coordinate the work
related to making changes and additions to the dictionary of legal terms; approve methodical
recommendations for conducting a semantic-textual examination.
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[IpuiinsarTs Koncrurymii Ykpainu
y 1996 p. o3HameHyBajgo coOOI0 PO3TOPTAHHSA
HayKOBO-TIPAKTUYHHUX JUCKYCIH MO0 3MICTY Ta
0COOJHMBOCTE 3aCTOCYBaHHS TPUHIUILY Bep-
XOBEHCTBA IpaBa. MoOXHa CTBEp/DKyBaTH, IO
no yacy nosisu Jlomoiai Benenianchkoi kowmi-
cii Ne 512/2009 «IIpo BEepXOBEHCTBO MpaBay,
saka Oyna mpuiiHsATa Ha 86-i miIeHapHii cecii
25-26 Oepesnst 2011 p., IyMKH BITYM3HSHUX
aBTOPIB 3 TaKOi MPOOIEMATHKU Oyau JyXKe pi3-
HOIJIAHOBHUMH Ta PI3HOBEKTOPHUMH, IO HE
MIPUHECIIO aHl BITYM3HSAHINA HaylIll, aHl IPaKTULI
Hisikoi KopucTi. O3HaOMIICHHS 3 HampalboBa-
HOIO 3a Toi yac (1996-2011 pp.) miTeparyporo
JI03BOJISIE 3pOOUTH BHCHOBOK, IO 3TajiaHi JuC-
Kycii Oy HarmoBHEHI JIOBOJII Pi3HUM 3MICTOM
3aJIe)KHO BIJl 4acy iX ICHYBaHHs. YKpaiHCHKUI
BEJIOCHUIIE]l HA KBAaPAaTHUX KOJecax ITij] Ha3BOIO
«BEPXOBEHCTBO MpaBa» TaK 1 HE 3PYILIUB 3 MICIIs.

Curyaris y 1ii cdepi micis MOsBH 3rajia-
HOT JlomOoBii MOCTYIMOBO TMOYaia 3MiHIOBATHUCS
1 BKE€ HMHI MU MOXEMO CIIOCTepiraru JOBOII
BHCOKHH DPIBEHb €IHOCTI Y PO3yMiHHI 3MICTY
MIPUHITUITY BEPXOBEHCTBA MpaBa. TeopeTuku Ta
MIPAKTUKH, 332 BEJIMKUM PaXyHKOM, PO3MOBIIS-
I0Th OJIHIE€I0 MOBOIO, KOJIM HA TIOPSIZIKY JICHHOMY
MI0CTA€ TMHUTAHHS MPO 3aCTOCYBAHHS HA3BAHOTO
MPUHIIMITY. YCe YacTillle HOoro Tymavars Cyaji
y CBOiX pIIIEHHSAX CaMe Yy TOMY KIJIIoul, KUl
Oyl0 pO3ropHyTO TmpencTaBieHo Benerian-
CHKOIO KOMICI€IO.

Haii6uipm yacto y cyaoBHUX pILIEHHSX Ta
BIJIMOBIAHMX KOMEHTApSX J0 HUX MOXHa 1mooda-
YUTH amnesoBaHHs 10 OJHOTO 3 €JIEMEHTIB Bep-
XOBEHCTBA PaBa — WPHIAUYHOI BUZHAYEHOCTI,
KU, Ha TYMKY MpPEICTaBHUKIB CYAJIBCHKOTO
KOpITyCY, BiAIrpae BU3HAUaJIbHY POJIb y PEryIlto-
BaHHI CyCITIJIBHUX BiIHOCHH 1 3a0e31edeHHi cra-
O1TPHOCTI MpaBOIOPAAKY Yy KpaiHi. Tak, Hanpu-
kian, Koncturymitanii Cyn Ykpainu y Pimenni
Bix 23 ciunst 2020 poky Ne 1-p/2020 Bkaszas,
TaKe:

30KpeMa, «IOpI/II[I/I"IHa BU3HAYCHICTh
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nependavae, M0 3aKOHOAABEIb [MOBHMHEH Ipar-
HYTH YITKOCTI Ta 3pO3yMIJIOCTI Y BHUKJIAJCHHI
HOpM mpaBa. KoxkHa ocoba 3anexHo Bij oOcTa-
BHUH TIOBHHHA MaTH MOXJIMBICTb OPIEHTYBATHUCS
B TOMY, sIKa caMe€ HOpMa IpaBa 3aCTOCOBYETHCS
y MEBHOMY BHIIAJIKy, Ta MaTH YiTKE PO3yMiHHS
10710
HACNIJIKIB Yy BIAMOBITHUX TPABOBITHOCHHAX

HACTaHHS KOHKPETHHX IOPUIHYHUX
3 OISy Ha PO3yMHY Ta mepeadadyBaHy CTa-
OUTBHICTH HOPM TIpaBay'.

IOpuanuna BU3HAYEHICTh, TAaKUM YHHOM,
MOXKe OyTH 3aCTOCOBaHa SIK KpUTEPId OIIHKH
SIKOCTI ITPABOBOTO PETYIIATOPA SIK JI0 aKTiB IIPABO-
3aCTOCYBaHHSA, TaK 1 0 HOPMATHBHO-TIPABOBUX
akTiB. Haspani cdepu ropuanyHoi isIbHOCTI
(MpaBO3acTOCYBaHHSI Ta MPABOTBOPEHHS), 3pO-
3yMLJI0, BOJIOJIIOTh BEIHKOIO KUIBKICTIO CHEIH-
(b1YHMX O3HAK Ta 0COOIMBOCTSAMHU, 1110 HALITOB-
Xy€ Ha JIOTIYHUH BUCHOBOK TPO T€, 1[0 BUMOTH
IOPUIMYHOI BU3HAYEHOCTI, a TAKOXK HACTIIKU 1X
HEJIOTPUMaHHA y 1UX cdepax OyryTh pi3HUMH.
3 ooy Ha e y MeXax Ifi€l cTaTTi MU 30ce-
penrMMO CBOIO YBary Ha mpoOieMaTHIll IpUIn-
HOI BM3HAYEHOCTI Juile y cdepl mpaBoTBOPUOi
JUSIIBHOCTI.

OT1xe, MeTOIO 1Ti€1 CTATTI € aHaITI3 MPOOJIEM,
SKI MaloTh Micie y cdepi mpaBOTBOPYOi HisUTb-
HOCT1 y YaCTHHI BUKOHAHHS/JIOTPUMAaHHS aBTO-
paMu BiJIMTOBITHUX HOPMATHBHO-TIPABOBHX aKTiB
BUMOT FOPHJINYHOI BU3HAYCHOCTI, SIKI BILIMBA-
I0Th Ha PiBEHb YUTA0EIBHOCTI 3MICTY BiJIOBIJ-
HUX aKTiB, a TaKO)X BUPOOJICHHS BIAMOBIIHUX
MPOTIO3HULIIH, CIIPSIMOBAaHHX HA X YCYHEHHSI.

' Pimennst Koucruryuiiinoro Cyny VYkpainu y

CrpaBi 3a KOHCTUTYIIMHUM MOAaHHIM 49 HapogHuX
JlenyTariB YKpaiHu 1mono BiamoBigHocTi KoHcTuTy-
uii YkpaiHu (KOHCTUTYLIHHOCTI) OKpEeMHUX IOJIOXKEHb
posniny I, mynkry 2 posainy III «IIpukinuesi moio-
JKeHH» 3akoHy YKpainu «IIpo BHECeHHs 3MiH 110 Jes-
KHX 3aKOHOJIaBYMX aKTIiB YKpaiHU II0JI0 MEHCIHHOTOo
3abe3neueHHs» Big 2 O6epesns 2015 poxy Ne 213-VIII
Bix 23 ciunsa 2020 p. Ne 1-p/2020. Ogiyitinuii icnux
Vrpainu. 2020. Ne 16. Cr. 634.
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TeopeTndyHa akTyaldbHICTh Ta NPAKTUYHA
BaXJIUBICTh C(HOPMYIIbOBAHOTO 3aBIAHHS MOXKE
OyTH TIOKpeCiIeHa, MOMDK IHIIUM, CJIOBaMHU
O. KyspMmimrinoi (romoBu IlocToro amensiiii-
HOTO aJIMIHICTPaTUBHOTO CYyAY), IKa aOCOIIOTHO
CJIYIITHO CTBEPJUKYE, IO BEJIMKA YACTHHA CYIIO-
BHX, 30KpEMa COIiaJIbHUX, CIIOPIB MOPOKY-
€TbCS MpoOneMaMu YHUTAOETBHOCTI 3MICTY
HOPMaTUBHO-TIPABOBUX aKTiB. «3BUYANHO, 3aKO-
HOJIaBeIlb MIT OM BHUPIIIUTH 1[I0 TIpoOieMy, i He
JIMILEe BCTAHOBJIEHHSM THUX TapaHTid Jiep’KaBHu,
SKi BOHA CIIPOMOXKHA peaji3yBaTH, a HacaMIie-
pen OuTbII 3pO3yMUIMM Ta YiTKUM (hopmyrro-
BaHHSM 3aKoHOJaBcTBa. Hamr 3akoHonaBellb,
Ha TMPEBENMKHUN Kajb, (POPMYIIOE 3aKOHU TaK,
10 BUHHMKA€E TO/BIIIHE TyMauyeHHs 3aKOHO/IaB-
cTBa... Jlumie 3a yMOBH 3aCTOCYBaHHS 3aKO-
HOJIAaBYOTO aKTa, SKUH BIJANOBIAAE KPUTEPIIO
«IKICTh 3aKOHY», MOXKJIMBE AOTPUMAHHS MPHUH-
IIMITy BEPXOBEHCTBA ITpaBa»’.

Po3poOka npoekriB
HOPMATHBHO-IIPABOBHX AKTIB

HopmarnBHO-IIpaBOBUI aKT 3MOXKE IIPOUTH
TECT Ha IOPUAMYHY BU3HAUYCHICTD JIUIIE Yy TOMY
pasi, sAkmo chopMylbOBaHI y HbOMY IpaBuja
MOBE/IHKY (HOPMH paBa) sSIK Ha PiBHI OKPEMOTO
(1iT1icHOr0) HOPMOBCTAHOBJIEHHS, TaK 1 Ha PIBHI
BXKUTOTO TEpMiHA OYIyTh XapaKTepU3yBaTHUCS
JOCTaTHIM JUIsS TIEPECIYHOrO TPOMAJSTHIHA PiB-
HEM YHUTa0EeNbHOCTI (3pO3yMIIOCTi). 3 TaKuM
1HIIT

BUCHOBKOM TOTOKYIOThCS 1 aBTOPH,

30kpema, M. JlroO4ueHko, AKui mnuie, mo MOBa

2 Jluiie 3a YMOBH 3aCTOCYBaHHs 3aKOHOJIABYOTO
aKTa, AKUH BIANOBIJAE KPUTEPIIO «AKICTb 3aKOHY»,
MOXJIMBE JOTPUMAaHHS IPHUHLUIY BEPXOBEHCTBA
mpasa, — ronoa IIIAAC Onena Kyspmummna. URL:
https://sud.ua/ru/news/publication/225487-lishe-za-
umovi-zastosuvannya-zakonodavchogo-akta-yakiy-
vidpovidaye-kriteriyu-yakosti-zakonu-mozhlive-
dotrimannya-printsipu-verkhovenstva-prava-golova-
shaas-olena-kuzmishina.
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3aKOHY Ma€ OyTH MaKCUMaJIbHO HAOIMKEHOO J10
3BUYAMHOI, 3araJbHOBKUBAHOI MOBU,

[Ipobnemarrka YMTAOCIBHOCTI, K IMOKA3y€e
aHaJI3 JiTepaTypH, JOBOJI JIOBTO, a MOICKY/IH e
TPHUBAE 1 CbOTOJHI, PO3IIISIAETHCS Y «BIAPUBI»
B1JI FOpUJIMYHOT BU3HAUYCHOCT] Ta BEPXOBEHCTBA
npaBa. HameBHo, BBa)Ka€eThCs, 110 BOHA HOCHUTH
CKOpillle TEepeBa)XHO JIHTBICTUYHHMA Xapak-
TEp, SIKUU JIMIIE OTOCEPEIKOBAHO CTOCYETHCS
IPAaBOTBOPUOi MiSTIBHOCTI. 3pO3yMijo, IO Iie
x1OHa TOYKa 30pY, AKa y pasi, SKIIO BOHA JECh
MPONIOBXKYE € iCHYBaTH, BUMAarae CBOro BHKO-
piHeHHs. JIIHTBICTH Ta IOPUCTH MAIOTh MpAIliO-
BaTH y HEPO3PUBHIN 3B’ A3, sIKa 3MOXKeE 3a0e3-
NeYUTH HEeoOX1THUHU (IoCTaTHIN 1 3aNUTyBaHUN
CYCIIIBCTBOM) PiBEHb IOPUAMYHOI BU3HAYEHO-
CTi HOPM TIpaBa.

3 omrAny Ha BUKJIQJCHE TPUBEPTAE yBary
NUTaHHS PO YHOPMYBaHHSA B YKpaiHi JIiHTBiC-
TUYHOI €KCHEPTU3U MIPOEKTIB HOPMATUBHO-IIpa-
BOBHX aKTiB, SIKE Ha PIBHI OKPEMOTO MOJIOKECHHS
(mopsanky) y Hac BiacyTHe. Tak, y Permamenri
Bepxonoi Pagm Vkpainm (ct. 103) ckazaHo
numie, mo: «3a nopydeHHsam l[onosu Bepxos-
Hoi Pamu Ykpainu abo BiANOBIZHO A0 poO3IO-
nimy o6oB’s3kiB [lepmioro 3actymauka ['onoBu
BepxosHnoi Panu Ykpainu, 3actynnuka ['onosu
BepxoBnoi Panu VYkpainum abo 3a pilleHHSIM
TOJIOBHOTO KOMITETY 3aKOHOIIPOEKT HaIpaBIIsi-
€THhCSI HA HAYKOBY, IOPUIUYHY UM IHIIY €KcIep-
tu3y»*. ToOTO MPO JNIHIBICTUYHY €KCIIEPTH3Y K
PO OKPEeMHUH BHUJ €KCHEPTU3U y LIbOMY 3aKOHI
He 3ragyeTbes. Jlume okpemi 1 «caign» (IK-To
MPABWIBHICTh HAMKCAHHS CJiB, PEYCHb, 3BO-
POTIB 1 T.Il.) 3HAXOAATH MPOSB Y MEXax 1HIIUX

3 HOpuauuHa TEPMIHOJIOTISA: MOHSTTS, OCOONIH-

BOCTI, BUAM : MoHOrpadist / M.I. JIro64uenko. XapkiB :
TOB «Bunasuuntso IIpasa moqunu», 2015, C. 131.

* TIpo Pernament BepxoBHoi Pamu Ykpainu
3axon Ykpainu Bix 10 mororo 2010 poxy Ne 1861-VI.
Bidomocmi Bepxoenoi Paou Yxpainu, 2010, Ne 14-15,
Ne 16-17, Cr. 13.
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BUIB €KCIIEPTHOI poOOTH 13 3aKOHOMPOEK-
TaMHM — y MEXKaxX IXHbOI IIPAaBOBOI Ta HAYKOBOIL
eKCIIePTHU3.

[Is mpobnema IOJATKOBO YCKIIATHIOETHCS
TAKOX 1 TUM (PaKTOM, IO PO3pOOKa MPOEKTIB
HOPMaTHBHO-IIPABOBUX akKTIB B YKpaiHi BiJ0y-
BA€ThCA IOHAWMEHIIE HAa TPHOX PIBHAX: Map-
JaMEHTy, OpraHiB BHKOHABUOi BJaJud Ta Opra-
HIB MiclleBOoro caMmoBpsiayBaHHs. Lleit mepemik
piBHIB, OUEBHIHO, HE € 3aBEpIICHUM, Xoua O
3 OISy Ha Te, [0 CyAHW Ta OpraHu, siKi CIpH-
SIIOTh BIJIPABJIEHHIO CYJOYMHCTBA Ta (DyHKII-
OHYBAHHIO CYJOBOI BJaJH, TAaKOX JOJy4eHi 10
MIPaBOTBOPYOTO MPOIIECY.

SIKmo «mepexnacTuy» i piBHI HA OKPEMHUX
Cy0’€KTIB, TO CTaHE 3PO3YyMIIMM, IO THUCSYI
OKPEMHX OpraHiB Ta JECATKH TUCAY MOCAIOBIIIB
IIO/HST PO3pOOINIAIOTH MO BCiM KpaiHi MPOEKTH
HOPMAaTUBHO-TIPABOBHUX AKTiB, BUKOPUCTOBYIOUH
MIPU I[IbOMY BJIACHI 3HAHHSA (UM HE3HAHHS) IOPH-
JUYHOT JIIHTBICTHKY Ta BJIACHE PO3YMIHHS 3MicC-
TOBOTO HAllOBHEHHs TOTO ab0 1HIIOrO FOPUINY-
HOro noHATTSA. O4YeBUIHO, 10 MOMIOHMH MiaXis
1 MpaKkTHKa MaloTh OyTH BUIIpaBieHi. Tum madve,
110 TApHUX MPUKIIAIIB, CIIPIMOBAHUX Ha PO30y-
JIOBY 3pO3yMLJIOTO I HACEJIEHHS 3aKOHO/aB-
CTBa, HAaTEMep y CBITI YUMAJIO.

Y miii yacTHHI NpUBEpTae yBary IOCBiJ
Himeuunnu, sika po3modana 10 poboTy maiike
onpazy micns 3acHyBanHs OPH. Tak, Himenpkuit
yPAIl HEOTHOPA30BO 3BEPTABCS 3a CIIPHUSHHSIM 10
ToBapuctBa Himenpkoi moBu (GfdS) mnst otpu-
MaHHS JIOIOMOTH y TOIIYyKy HeoOXimHux (op-
MYJIIOBaHb Ui MPOEKTIB HOPMAaTHUBHUX aKTiB.
Hapemri, y 1966 p. ronosa napinamenty Oiiren
I'epcTenmaiiep po3noOpsAMBCS CTBOPUTH pElaK-
uiiani mrad GfdS y bynnecrasi Himeuunnw.
[TepemyBaiu oMy ciTyXaHHS 1 1e0aTH 3 HArOaH
yXBaJIeHHS! 3aKOHY IpO IJIaHyBaHHs 3a0y/l10BH,
o MICTUB 0e3Jliy HeBmanux (GopmysItoBaHb,
3 SKMX TIIy3yBajHl JIEMYTaTH y CBOiX BHCTYIIaX.
XTOCh 13 JenyTaTiB byHaecrary 3amponoHyBaB
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3aKpIMUTH JIHTBICTUYHY EKCIIEPTU3Y 3aKOHIB
y 3aKOHO/IaBYOMY TIPOIIeCi. 3 TOTO 4Yacy penak-
wiaui mrad GfdS mocrtifiHO TOTOBMI HagaTH
JIHTBICTUYHY KOHCYJIBTAIlI0 HaWBHUIIUM (ere-
paJIbHUM OpraHaMm Biaau. Binromi 3anumunacs
1 Ha3Ba «peIaKIiiHui 1mTad», OCKIIBKY anmapar
bynnecrary BKIIIOUMB 71O peqakuiiHOro mraly
JIBOX CBOiX CIIBpOOITHHKIB’.

JIIHrBiCTMYHA eKCIIePTH3a

JIiHTBiCTHYHA €KCIEepTHU3a 3aKOHOIPOEKTIB
SK CaMOCTiliHa TpoLeAypa y 3aKOHOJABUOMY
npolieci (311HCHIOETbCS MapalielbHO 1 HapiBHI
3 TIPABOBOIO €KCIIEPTU30I0 Ha CTaIil MiATOTOBKH
3aKOHOMIPOEKTY /10 APYTOrO YATAHHS) € HAA3BU-
YaliHO Ba)KJIMBHM €TallOM 3aKOHOJABYOI JIislIb-
HOCTI, OCKUIBKH JI03BOJIsI€ TpodecioHanam

(fopiiHTBICTaM-€KCIEpTaM)  JaTh  HAJEKHY
OIIIHKY BChOTO CIIEKTPa MOBHHUX 3ac001B 1 puiio-
MIB 3aKOHOJIaBLS 3 ypaxyBaHHIM 3MICTY, CTPYK-
TYpH 1 >KaHPOBOi creuudiku 3aKOHOAABYOTO
aKTa, BUCJIOBUTH CBOI pEKOMEH/IALi1 1II0J0 BHSIB-
JEHUX TOMUJIOK 1 HEAOJNIKIB, 3alpONOHYBaTH
ONTUMAJIbHI BapiaHTU 1000py MOBHHX 3ac00iB
y (dopmi pemakTopchbKoi MpaBKH, sKa Hamai
Y3TOMKYETBCSL 3 €KCIepTaMU-TIpaBHUKaMuU®, Yci
Il KPOKH y MeKaxX TaKoro BUJY €KCIEpPTH3H, Ha
Halll TIOIVISLT, MatOTh OyTH CIIPSIMOBaH1 HacaMIle-
pell Ha BUPILLIEHHSI TOJIOBHOTO 3aB/IaHHs — rapaH-
TYBaHHS HEOOXiZHOTO (ZOCTAaTHBOTO) pIBHA
YUTAa0ETBHOCTI IOPUIMYHOIO aKTa, SKUH TOTy-
€ThCS 710 BUAaHHA. | 11e Mae OyTr 0coOIMBO mij-
KPECJIEHO Y BU3HAUEHHI I[bOTO BUAY EKCIIEPTH3H,

a0 He BHUHIILIO Tak, IO ii TOJOBHE 3aBIaHHS]

> HaB-Zumkehr, Ulrike. Sprache und Recht, Ber-
lin, Boston : De Gruyter, 2020, s. 375.

¢ Aprukyna H. 3aKoHOaBUHIi TEKCT SIK MPEIMET
niarBictuunoi ekcrepruszu. URL: http://ekmair.ukma.
edu.ua/bitstream/handle/123456789/2462/Artykytsa
Zakonod _tekst.pdf;jsessionid=D8E2246CB4BD5AC2
TAF7A9BD495052E9?sequence=1.
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Oyze 3BelieHE JI0 «IOOYIOBH», 3 JIHTBICTUIHOI
TOYKH 30pY, 17IealIbHOTO TEKCTy 0e3 BpaxyBaHHS
piBHS Horo uwmrabenbHOCTI. FOpuandHMil akT
Oy/ie BBa)KaTHCS YUTAOCTHHUM 32 YMOBH, SIKIIIO
BiH: 1) JIErKO YUTA€ETHCS Ta 2) € 3pO3yMITUM IS
BCIX, KOMY BiH aJJpecOBaHUI a00 XTO MOXKE CTaTH
ioro agpecarom. YuTabenbHICTh, TAKAM YHHOM,
3a0e3nedyye BHCOKUN (200 HaleXKHHI) pIBEHb
TOYHOCTI, OTHOMAHITHOCTI Ta 3pO3YMIJIOCTI MPO-
YUTAHOTO TEKCTY.

HeoOxigHuM KpokoM, sIKU Mae nepeayBaTH
3aMpOBaHKCHHIO  JIIHTBICTUYHOT ~ €KCIIEPTH3H,
Ma€ CTaTu po3poOKa CTaHIApPTIB (MpaBmil) I
eKcriepTiB-TiHTBicTiB. Ha 1poMy piBHI MaroTh
OyTH BULJIEHI OKPEMI €JIEMEHTH/aCIeKTH, SIK-TO:

1) ¢opmyan Bu3HAYEHHS] PiBHSI YHTAa-
0€eJILHOCTI IOPUAMYHOIO TEKCTY;

Harenep y CBITOBiii mpakTHIll Hamparbo-
BAaHO YMMAJIO PI3HOMAHITHUX Gopmyd (i1 pi3Hi
MOBH), 3a JIONIOMOTOI) SKHUX «BUMIPIOETHCS
piBeHb CKJIAaTHOCTI (Ui PO3YMIHHS) FOPUINY-
HOTO JIOKyMeHTa. 30KpeMa, H1eThCs PO TaKi:

1. ®opmyna drnema BBaXKAETHCA 3arajib-
HOJIOCTYIHOIO, 1 YacTO BHKOPHCTOBYETHCS
BU3HAUECHHS TAKOTO MapameTrpa, sIK JIETKICTh
yutaHHsa. Llel iHAeKc, sSK 1 HACTymHHH, OyB
po3pobnenuit y 1970-x pokax y CrnosydeHux
[lITatax AMEpUKH.

2. Inpexc Pnema-Kinkeiga — agaior
iHnekcy @nemra. ImocTpye KUIBKICTH POKiB
OCBITH, HEOOXIJIHMX YWTA4YEBl JJIs PO3YyMiHHS
aHaJI130BAHOIO JIOKyMEHTA.

3. Imgexc Komnman-Jliay OyB po3pobie-
Huii Mepi Konman ta T. Jliay y 1975 pomi. L
(dopMyIna 3aCTOCOBYETHCS, KO TEPEBIPAETHCS
TekcT, mo Mae 200 1 OiapIe CiiB.

4. ABTOMaTMYHUNA 1HJAEKC  3PYYHOCTI
yuTtanHsa. Crovyarky e iH1eKC po3poOIIsBCs Ais
BIMICBKOBUX 3 METOIO BiJICTEKEHHS YNTA0EIHHO-
CTl Ha EJEKTPOHHUX JAPYKAPCHKUX MAalIHMHKAaX.
Iaekc aHamizye KUIBKICTBH JITEp Yy CIOBaxX Ta

KUIBKICTh CJIIB Y PEUEHHSIX.
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5. Impmekc SMOG. Ingexkc SMOG 06yB
CTBOpPEHHUH KIIHIYHUM Tmcuxoiorom [appi
MaknadaiHoM 3 MeTo po3poOKH MHPOCTOi
dbopMmynu umTabENbHOCTI, sKa BKJIOYana O
CKJIaJHI CJIOBa — CJIOBA 3 JEKIIbKOMa CKJa-
namu. [HIEKC pO3paxoBYETHCS, SKIIO TEKCT,
[0 TEPEBIPAETHCI, MA€ BiJ OAHOTO 1 OibIe
CKJIQIHUX CIIiB.

I'anninra. Ilei

1HJEKC — HalOUIbII 3aTpeOyBaHMM 1 JOCTYITHUN

6. IHIEKC TyMaHHOCTI

METOJ], MiArOTOBIECHUN aMEpPUKAHCHKUM yde-
HuM P. 'anniaTOM y 1952, 3a iforo momomoroxo
MOJKHA BCTAHOBHUTH MIHIMAJbHUM BIK YUTAYiB,
K1 3MOXKYTh 0€3 KOIHUX TPYIHOIIB 3pO3yMITH
3alpOIOHOBAaHUMN TEKCT. AHaANI3yIOThCS Bl Ta
OisbIe JOBUTBHI YAaCTHHU TEKCTY, IO MICTSThH
no 100 cniB. IHaekc aHami3ye KiJbKICTh CIIB,
IO CKJIaJar0ThCA 3 5 1 O1IbIle CKIaaiB, a TAKOXK
BIJTHOIIIEHHS KIJIBKOCTI CJIIB 0 3arajibHOI Kijb-
KOCTI peYeHb .

VY miif yacTWHI 3aBAaHHS TOJIATAE y TOMY,
abu BimiOpaTH 3 HassBHUX (HOPMYI Ti UM TY, SKi/
sAKa HalKpaile MiAXOASTh 10 OCOOTUBOCTEM
yKpaincbkoi MoBH. Llst poboTa mae OyTH mpose-
JIeHa CIIeLiaTicTaMU-JIIHTBICTaMU Ha EKCIepH-
MEHTaJbHIi OCHOBI.

2) po3podKa €IUHOr0 GAHKY JaHUX HOPH-
AUYHOI TePMiHOJIOTIL;

Mu niaTpUMyeMO THUX aBTOPIB, SIKi CIYIIHO
HaroJIOIylOTh Ha TOMY, L0 MiJl OCOOJMBOIO
yBaror MaroTh IMepedyBaTd 3aKOHOAABYa Tep-
MIHOJIOTISI Ta 3aKOHOJaBYl Ae(iHIIii TepMiHIB,
aJkKe B1J1 JIOTIYHOCTI ¥ Y3TOMKEHOCT1 TEPMIHO-
JIOT1YHOTO amapary, OAHO3HAYHHUX 1 BUYEPITHUX
BU3HAYCHb OCHOBHUX TEPMIHIB 1 MOHATH, WLIO
BXKHBAIOTHCSI B HOPMATHBHO-TIPABOBOMY aKTi,
3HAYHOI0 MIpPOK0 3aJEKUTh SK HOTo SKICTh,

7 Ukcanos P.A., Myparosa A.U. [Ipo6iema cuHTaK-
CHUYECKOH CII0O)KHOCTH TEKCTOB HOPMATHBHO-IIPABOBBIX
aKTOB B cpepe IKOHOMUUECKOH JIEATEIBHOCTH. BecmHux
BUCT (bawkupckozo uHcmumyma coyuaibHbIX mexHon0-
eu), 2021, Ne 1 (50), C. 82-83.
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Tak 1 ¢(QEKTUBHICTh 3aCTOCYBaHHS BMIIEHUX
y HbOMY IPaBOBHX HOpM®.

Harenep B Ykpaini miaroToBieHO YUMo
IOPUIMYHUX CIIOBHMKIB, Yy SIKHX 310paHO BiJ-
MOBIIHY TepMiHOJOTI0. Binnatoun HanexHe
iXHIM aBTOpaM, pa3oM 3 IMM BapTO BU3HATH,
mo 0arato 3 HUX XapaKTepU3YIOTHCS HE HAATO
BUCOKMM HAyKOBO-TNIPAaKTHUHUM pIiBHEM, IO,
CBOEIO Yeproo, KMaae TiHb HEIOBIPHU Ha PEIlTY,
SKHMH, SIK HACIiZOK, HE MOCHIIAITh KOPUCTY-
BaTtHcs po3pooHuKkU mpoekTiB HITA. ¥V pe3ynb-
TaTl MM MaeMO IIUPOKY MAJITPY IOPUAUYHUX
TEpMiHIB Ta Ie OUTBIITY KUIBKICTh iX iHTepmpe-
Tallii, SIK1 BiJIPI3HIIOTHCS B/l OPraHy J0 OpraHy,
SK1 X BXKMBAIOTh y CBOIX IOPUIMYHUX aKTaX.
Buxin 3 miei cutyanii BOa4aeTbes, mo-mepie,
y TPOBEJACHHI TIPYHTOBHOI peBi3li HasIBHUX
HaTernep IOPUAWYHHUX CIIOBHHKIB, Ta IMO-IpYTeE,
y po3pobui mijx erigoro yu To [HCTUTYTY 3aKo-
HonaBcTBa BepxoBHoi Pamu VYkpainu, um TO
Axaznemii paBOBHX HayK YKpaiHu ogiliitHOro
CJIOBHHMKA IOPUIUYHUX TEPMIHIB, SIKUM MaroTh
MOCITYTOBYBAaTUCA BCl PO3POOHHKH TPOEKTIB
HITA He3anexXHO Bijf CBOTO CTAaTyCy Ta BiqOMYO1
npuHanexHocti. Opuanyuna MoBa, sK 1, Tak Ou
MOBHTH, 3BHYaiiHa MOBA, € )KUBUM IHCTPYMEH-
TOM, SIKH{ PO3BHBAETHCS PA30M 13 CYCIUITLCTBOM,
a TOMYy, MO-TpeTe, Mae OyTU 3a0e3MeUYeHO ICHY-
BaHHSI KOMICIi (41 1HIIIOTO TAPO3ALTY), sika Oyie
Ha TOCTIHHI OCHOBI KOOPAMHYBAaTH pPOOOTY,
IIOB’s13aHY 13 BHECEHHSM 3MiH Ta JIOTIOBHEHb J10
CJIOBHUKA IOPUANYHUX TEPMIHIB.

3) MeToaM4Hi pexKoMeHIaUii 3 mMpoBe-
JEeHHS JIHTBiCTUYHOI eKCIIePTH3H;

Onucani BUIlE KPOKH, Ha HAIl OIS,
MaloTh 3HAWTH (QiHamizanico y MeTroguuHux
pEeKOMEHIAMISAX 3 MPOBEACHHS JIHTBICTUYHOT
excneptusu npoektiB HITA, ski marorhs Oytu
3opieHToBaHi Ha Bci Buau HITA Ta Bcix cy0’ek-
TiB, [0 3aMMalOThCS UM BUAOM HisiibHOCTI. L1i

8 Aprukyia H. Tam camo.
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METOJIMYHI PEKOMEHaIii MalOTh OTpUMaTH Odi-
1iliHE 3aTBEPAKEHHS, 110 3pOOUTH X 000B’ I3KO-
BHUMU/JTO3BOJIEHUMH 711 BAKOPUCTAHHS.

HeoOxiHO Bi3HAUWTH, 110 TPAKTHKA PO3-
pOOKM Ta 3aTBEp/UKEHHS MOMIOHHMX JOKyMEH-
TIB € JOBOJI TMOIUpeHow. Tak, Harpukiai,
y 2013 p. Takuii nokymeHT Oyno Bumano ep-
xaBHOIO Jlymoro P®. Bin cknanaeThcs 3 Takux
OCHOBHUX PO3/LUIIB, sK: [[OHATTS JIHTBICTUYHOT
EKCIIEPTU3H 3aKOHOMPOEKTY; BuMoru no MoBu
Ta CTUJIIO 3aKOHOMIPOEKTY; AHaJi3 Ta OI[iHKA TOY-
HOCTI BUOOPY TEPMiHIB Ta JICKCUYHOI CYMICHOCTI
cmiB; OIiHKa Ta aHali3 pedyeHpb; Jlorika BUKIIa-
JIEHHS TpPaBOBUX HOpM; Bumorum mo odopm-
JICHHSI CTPYKTYPHHUX €JIEMEHTIB CTaTei 3aKOHO-
npoekty’. [Ipore aHami3 1BOro JOKYMEHTa HE
JIO3BOJISiE HA3BATU WOTO MOBHOI[IHHUMU TPaBH-
JaM{ TIPOBEJCHHS JIIHTBICTHYHOI EKCIIEPTU3H,
OCKIJTbKU Ha #oro 40 cTOpiHKaX BHUKIAIAIOTHCS
JIUIIE HANOUIBIN 3aralibHi MOJIOXKEHHS, SIKI CTO-
CYIOTbCS Takoi rpoOieMaTuku. besymoBHO, 110
HASBHICTh TaKUX PEKOMEHJAIIN — 1€ TUTIOC s
PO3pOOHUKIB 3aKOHOMPOEKTIB, MPOTE HAM Yy MIiif
YaCTHHI BapTO OPIEHTYBATHCS Ha OUIBII JOCKO-
HaJli Ta IMOOKI MPaKTUKH, 30KpeMa, HIMELbKi.
Tak, nanpukian, yxe y 1991 p. @eaepanbHum
MiHicTepcTBOM foctuiii Himeyunmni Oyna pos-
pobnena nepma penakuis, a y 1999 p. — apyra
penakiis «JloBigHUKA 3 FOPUAMYHOT HOPMOTIPO-
exTyBabHOT TexHiKu»!? (254 cTop.), sAKUH yBi-
OpaB y ce0e yuCeINbHI, HampaIboBaHi 3a 0araro
JECATUPIY JIHTBICTHYHI pEKOMEHAAIT, CIPSMO-
BaHI Ha MOKPAIECHHS PIBHSA YUTAOCIBHOCTI Maii-
OyTHIX HOPMaTUBHUX aKTiB.

DopMyIIOIYH BUCHOBOK, TpeOa 3a3HAYUTH
TaKe: Mo-repiie, HeoOX1JHUM € TIEPEOCMUCIICHHS

° Meroauyeckue pPEKOMEHAALUN [0 JIMHIBUCTHU-
YECKOM 3KcIepTH3e 3aKoHOMpoekToB. Mocksa : M3na-
nue 'ocynapcrBennoii Jymer, 2013. 40 c.

10 Bekanntmachung des Handbuchs der Rechtsform-
lichkeit. Bundesanzeiger Verlags-Ges. mbH., Ko6In. 1999.
254 s.
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o0csry Ta CyTi Kareropii «opuIuYHa BU3HA-
YEHICTH» 3 000B’SI3KOBUM BHUIUICHHIM Y ii 3Mi-
CTI «4UTAOENBHOCTI» SIK BaXJIMBOI BIACTUBOCTI
Oy/Ib-SIKOTO FOPUAMYHOTO aKTa; IMO-Ipyre, 3MiH
Bumarae Pemmament BepxoBHoi Pamu VYkpainu
y YaCTMHI KOHKpETH3allil BUJIB €KCIIePTHU3, SIKi
MaloTh OyTH B OOOB’S3KOBOMY TMOPSAKY TIPO-
BE/IEH] II0JI0 KOXKHOTO 3aKOHOINPOEKTY, OJIHIEIO
3 SKMX Ma€ CTAaTd 1 JIHTBICTHYHA EKCIEPTH3a;

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 06/21
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MO-TPETE, IIePeT 3aPOBAKEHHSIM JITHTBICTUYHOT
eKCIIEPTU3H, SKa Ma€ MPOBOIUTHCSA Ha BCIX PiB-
HaX miarotoBku ta Bugandsa HITA, HeoOximgHOIO
€ po3poOka ii craHmapTiB, 10 SKOI MalOTh OyTH
JIOJTyYeHI SIK FOPUCTH, TaK 1 JIHTBICTH, Oa)kaHO
Tl 3 HUX, K1 IPOMIyTh TOJAaTKOBE HABYAHHA 3a
cneuiamizaniero «lOpunuuna ninreictuka». Ll
KPOKH, Ha Hall MO, 3a0e3Mnedars Mojaiblie
YTBEPUKCHHS YKPAIHU SIK IPABOBOI AEPKaABU.
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